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ERKATA ET ADDENDA. 


Pngc COl, note (A), lino i^for « 110,” reuA 112.” 

„ Cll, note (0> remove " SIwjfIterd v, Titlvif ” to, fj’om note (/). 

note (/), dele **Jl 0 xe v. Watson'* with its references; add ** JRraec v. 
Duchess of l^arlhorovgh^ 2 P. W. 491.” 

„ C86.— To note (m) add **Gray v. DoTcnian^ 27 L. J., N. S., Cli. 702.” 

„ 702.— To line 4 add " Or if the Company arc thcmselvc.«» the piincipnl mort- 
gagees, to insist that the policy ^vas void, and to throw the debt 
upon the other scenrities. 117/ / te v. Tiritish Etnpire^ ^'c. Assurance 
Co., L. P., 7 Kq. 2*)V' 



THE LAW OE MORTGAGE 


AXI> 

OTHER SECURITIES UPON PROPERTY 


CHAPTER VJI. 

OF THE PRIORITIES OF INCUMBRANCERS, 


Part 1, — Of Legat. Priority, and herein of Defective 
Assurances and the Doctrine of Tac^king. 

Part 2. — Op Equitaree Priority, ani> herein op' the 
Right to consoeidate skvp:rae Sp:cujnTiES. 

Part 3. — Of Priority under Sp:cuuitie.s upon C^hattees 
Personae ant> Choses in Action, and upon 
Ships undi^r the Maritime Laav. 

Part 4. — Op' Priority ry Statutp:, and herein op the 
Registry, Shipping, tfuDGMENT and Bank- 
rupt Acts. 


Part T. 

981. Of Priority vnder Effective AMturancrx . 

992. Of f ho Effect of the Leyal Estate and the Taching of Seevritlcif. 

979. The ownership of the legal interest, tlic dates of tlic 
several incumbrances, and tlic existence of notice, fraud, neg- 
lect, or misconduct, are the matters chiefly to he inquired into 
in settling the i>rioritics and other rights of the persons ivho 
claim interests in the incumbered property. 

980. It is an established general rule, that lie who has 
the first mortgage, having the legal estate, shall pre\'ail 
before all other moi*tgagecs and incumbrancers («). Tlicre- 

(a) Bac. Abr. Mortg. E. 3. As, in the rnle is not afTcctcil hy the Judi- 

tins respect, equity followed the law, catnre Act, 187.% s. (11). 

M. A"OE. II. / Q Q 



PEPKCTIVK ASSURANCES 


fore a puisne mortgagee, without notice of a prior mortgage, 
and who acquires a legal title by getting in an outstanding 
term, may recover in ejectment against the first mortgagee; 
and if tlic owner of the equitable fee mortgages and after- 
wards acquires the legal estate, and mortgages again without 
notice, the last mortgagee shall prevail (^»). A mortgagee, 
who obtains legal priority, shall also have priority In equity ; 
Ihougli, by his delay in completing his legal title, a subsequent 
incumbrancer has obtained a quasi legal title; if the delay 
were not from negligence or fraud; — as where (c) a prior inort- 
gagtio of coi)yholtls took a conditional surrender Avhicli was 
pi’esentcd by the homage, but the inrolmcnt was delayed till 
after the inrolmcnt of the security of a later incumbrancer, who 
was without notice, and there Avas no custom limiting the time 
for presenting the surrender; the first mortgagee being found 
by a court of law’ to liave legal priority, it Avas held that equity 
Avould folloAv the laAv. 

Of Prioritif under Defective Assurances, 

981, If a mortgage, A^alid in equity, be defective as to its 
intended legal operation, — as a feoffinent for Avant of livery, or 
a surrender of copyholds for Avant of presentment, equity Avill 
make good the defect against the mortgagor ; and Avill giv'e the 
mortgagee priority as against those aa^io stand in the place of, 
and take subject to, the same equities as the mortgagor. It 
has therefore supplied the AA-ant of presentment of a surrender 
of copyholds, not made Avithin the time limited by custom and 
statute, as against the assignees of the bankrupt mortgagor (d). 
And so as against persons [^claiming under the heir (avIio is 
liable, in eoiiseicucc, to make good the defective security), 
and Avho haA'c not originally lent their money on the security 
of the land, as bond creditors of the ancestor to Avhom the heir 
has confessed judgments, equity AA'ill make good an imperfect 
security (e). But no relief Avill be giA'’en to a prior mortgagee 

(&) GooiUitlc Morgan, 1 T. R. (jA) Taylor r. Wheeler, 2 Vcm. 
755; Right d. Jefferys r. Unckniill, 5C5. 

2 R. & Afl. 27S. (f) Rurgh Francis. 1 Eq. Ca. Abr. 

(/,*) TTorlock r. Priestly, 2 Sim. 75. 320; Hac. Ahr. Mort.E. 3. Bnt where 
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or judgment creditor, where the subsequent security is a mort- 
gage duly executed without notice of the other, for the latter 
mortgagee has then as good an equity as the earlier one, and 
a better than a judgment creditor, as having lent his money 
on the land ; and has a legal title also, not to be overturned 
in equity by a defective seeuritv iuca])ablc of prevailing at 
law (/). 

So where copyhold lands, subject io a covenant to surrender, 
made for valuable consideration, were afterwards surrendered 
to a mortgagee without notice of the fonner covenant, the 
surrenderee was not postponed (^) ; for ho had a legal title, 
and equal equity as having lent his money on the land. 


982. And where all the interests are equitable and the first 
defective, no help will be given against thc5 hitter iiicnndirance. 
Therefore^ where a ri'cognizancc, tlici time t*or the iiirohnent 
of whieh had elapsed, had been iiirolled by si^ceial order, whieh 
gave It clfect from its date ; jircfcrencc was givini (//.) to a 
judgment (Tcditor afler the date, but before the iiirolmcnt of 
the recognizance : in regard that the estate being subject to a 
legal mortgage, it could be reached by neither security without 
the aid of equity (/). And in another case (Jt) it was said, that 
the court alwa 3 's gave leave to inrol a recognizance after tlic 
proper time, with caution, so as not to prejudice any intervening 
purchaser (602). 


983. If the mortgagor’s title bo altogether defective, and la^ 
afterwards acquire a good title, the new title may be applied to 
make good the defective convc 3 ’ancc(Z). 


a person sold as hcii'>at-law, not being 
so, and afterwards the estate descended 
on him, and ho died, not haying eoiw 
iinned the title, Kj're, C. B., tliouglit 
that, though the conveyance could have 
been made good against him, the equity 
was personal, and could not be enforced 
against tho heir. But the bill was 
dismissed on other grounds. (Morse r. 
Paulknor, 1 Anst. 1 1 .) 

(/) Bac. Abr. Mortg. K. a. 


(</) Oxwick r. riumcr, id.; ainl 
incntioned Vcrii. 03d. 

(Ji) Fothcrgill v. Kendrick, 2 Vorn. 
231; and sec 1 Atk. 191. 

(i) For which the maxim Acius 
mriiB nemhtl facit injuria/n might 
have been relied ii|>on. 

(A') llothomicy v. Fairfax, 2 Vcrii. 
730; 1 r.Wras. 331. 

0) Smith r. Baker, 1 Y. & C. C. C. 
223; Taylor r. Ilebar, 1 CIi. Cii. 27-1; 


g Q 2 
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DBIFECTIVE ASSURANCES IlY 


The mortgagor’s covenant for further assurance docs not 
oblige him to release his equity of redemption, but only to 
make such assurance as will support the mortgage (w). 

984. Where all the actual interests of the conveying parties 
have clearly passed by the deed, the security will be supported, 
tlioii^h the nature of the j)artics’ interests was misunderstood. 
Thus, where there was a mortgage under the Fines .and lie- 
coveries Act, by persons supposing themselves to be tenant for 
life and tenant in tail, the deed being sufTicient to pass all their 
interests, and efr(?etual to bar estates tail, the heir of the sup- 
posed tenant for life was not .allowed (?^) to set up a title, on 
the ground that his ancestor, being in fact tenant in tail, the 
deed had miscarried. 


986. Defective assurances by tenants in tail have been the 
subject of modern legislation; prior to whi(!h, however, if a 
tenant in tail, either in possession or remainder (o), had made 
a disi)osition or created an estate voidable by the issue ( p) \ 
yet, if he afterwards levied a fine, or sutfered a recovery, though 
to a subsecpient inortgag(*c or jnirchascr, or tor a diff*erent 
purpose, the first operation of the fine or recovery was to give 
effect to the antecedent act, even against the subsequent decla- 
ration of the tenant in tail; the fine worked a confirmation, 
whether the prior instrument were a legal conveyance or an 
equitable charge (</). ]>ut not, it is said (?•), where, the prioi* 
eharge being equitable, a legal interest w as afterAvards conveyed 
to the subsequent purchaser or moi’tgagec Avithout notice of the 
prior charge. 


986. And so noAv bj'’ statute Avhere a A’oidablo estate 


2 id. 212; Scabnnrnc r. 3?owell, 2 Vern. 
1 1 ; SCI' per Lord Cramvorth, C., Smith 
■tf. Osborno, G H. L. C. iiOO. 

(w.) Atkins r. Uton, 1 Ld. Raym., 
aG; Comb. ol8. 

(») Evans r. Jones, Kay, 20. 

(o) Freem. 310. 

(/i) Maclicll r. Clarke, 2 Raym. 778; 
Tyrrell v, l^tcad, 3 Burr, 1 705, 


(^) ITnnt V. Gntclcr, Poph. u; S. C. 
noin. Capel’s case, 1 Co. 151; Tourlc 
r, Rniid, 2 Bro. C. C. Go2; Tyrrell r. 
Mead, Rii]>ra; Lloyd r. Lloyd. 4 Drn. 
& War. 354; Beck i*. Walsh, 1 Wils. 
276. 

(?•) Powell, AFort. 1G5-G. 

(^) 3 & 4 Will. 4, c. 74, s. 38. 
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is created by a tenant in tail of lands under a scltleincnt, in 
fiivour of a purchaser for valuable consideration, a subsequent 
disposition by the tenant in tail of the same lands (except by 
certain leases, s. 41), •whatever its object, and ■whatever tlic 
extent of the estate intended to bo created, "will, if made witli 
the consent of the protector of the settlement, where there is 
one, confirm the voidable estate to its full extent; but if the 
protector do not consent, the voidable estate ■will be confirmed 
only so lar as the tenant in tail could confirm it without the 
l)rotector’s consent. In cither case, the voidable estate will 
not be confirmed as against the person who takes under the 
subsequent disposition, or those claiming under him, where he 
is a purchaser for valuable consideration without express notice 
of the voidable estate. 

987 . And In case of the baiikimptcy of the tenant in tail, it 
is i)rovi(lcd (^), that a voidable estate created in favour of a 
purchaser for valuable consideration, by an aciual tenant In 
tail, or by a tcniant in tail entitled to a base fees who shall 
afterwards become bankriqit, shall be confirmed by the sub- 
sequent disposition of the trustee to its full extent, as against 
all persons except those avIiosc rights arc saved by the act, 
if there shall be no protector, or being on(», if he shall 
consent to the disposition ; and wdieiluir the trustee may 
have made a previous statutory disposition or not, or whether 
a prior sale or conveyance ,^hall have been made or not, 
under ])rior or subsequent baiikru])t acts ; but to the extent 
only to which the actual tenant in tail before his baiikriijihy 
could have confirmed the voidable estate, without the consent 
of the iirotoctor, wlierc (In the case of^an actual tenant in tail) 
there shall be a iion-conscntliig 2>'’^l^'t4or ; and the voidable 
estate shall also be confirmed to its full extent, against all 
persons cxccjit those ■whose rights arc saved by the act, where 
at any time after the trustee’s disiiosition, whilst only a base 
fee shall be subsii^ting, there shall cease to be a non-consenting 
Iirotccton 


{t) 3 & 4 Will. 4, G. 74, s. C2 j Baiikruptcj’ Act, 1809, s. 2.5 



598 


DEFECTIVE ASSURAXCES. 


An<l in all these eases also, the voidable estate sliall not be 
confirmed as against the person who takes under the subsequent 
disposition of the trustee, or those claiming under him, where 
he is a purchaser for valuable consideration without express 
notice of the voidable estate. 

988. The acts of tlic l)ankmpt tenant in tail are void as 
against the disposition of the bankruptcy trustee, where they 
would have becTi void against ilie creditors if the bankrupt had 
been seised in fee: but the bankrupt’s powers of disposition 
remain in him, subject only to the powers of the trustee and 
the riglits of all x^^^i'^dus claiming under him. And the 
trustee’s disx)osition of the lands of a bankrupt, being actual 
tenant in tail, or tenant in tail entitled to a base fee, will be as 
valid and cfibctual wlien tlic bankru]>t is dead, as w]i(‘ii he is 
living at the time of the dlsxjosition, in ease at the time of his 
death there shall be no protector of the estate tail or base fei*, 
or in case (where the bankrujit was actual tenant in tail) there 
shall be issue inlicritable, and no X)rotector or a coiisentiiig or 
non-consenting iwotcetor ; or in ease (where the bankrui)t was 
Icnant in tail entitled to a base fee) there shall be issue, who, if 
the base fee had not been created, would have been actii.al 
tenant in tail, and cither no ju’otcctor or a consenting i)rotector 
of the settlement (m). The court has refused, in a suit for 
si)ccitic iicrformancc of a covenant for further assurance, to 
conijpel the bankrupt to exercise the jiower ol’ disx)ositiou 
reserved to him by s. G4, by enlarging the estate conveyed 
by the mortgage, and so barring the estate of other j^ersons 
than the grantor, wdierc there was no s[)ccial contract to do 
so (.r). 

989. If a judgment debtor become tenant In possession, he 
may be ordered, in a suit to I’ealizc the charge, to give full 
cflect to it by executing a disentailing deed (y). 

(«) 3 & 4 Will. 4, c. 74, ss. 6.*J, 64. (a?) Davis v. Tollemachc, 2 Jm\, 

65, incorporated into the Bankruptcy N. S. 1181. 

Act, 1869, 8. 25 (4). (y) Lewis r. Duncomhe, 20 Bear. 



LEGAL rRIORlTV — TACKING. 


.599 


990 . Equity formerly gave no help to contracts for the 
transfer of ships, or any interests therein, whore the contraerts 
were not made in compliance with the statutes which rcgiilatt'd 
such transfers. But subject to the provisions of the jMerchant 
Shqiping Amendment Act, 1862, equities may now be enforccid 
against owners and mortgagees of ships as in respect of any 
other personal estate ( 72 ). 

991 . Questions as to the rights of persons under defective 
conveyances may be settled in suits between mortgagors and 
mortgagees, in which the mortgagee has a right to bring before 
the court .all who claim interests in the estate (z). 

Of ihr^ Effect of the Leyal Estate^ and the Tnchhty of 
Securities, 

992 . The Vendor and Purchaser Act, 1874, c. 78, s. 7, 
provided that no priority or protection should be givciii or 
allowed to any estate, right or interest in land by reason of 
such estate, right or interest being protected by or tacked to 
any legal or other estate or interest in such land ; although the 
person claiming such priority or protection should claim as a 
purchaser for valuable considemtioii and without notice*. Pro- 
vided that the section should not take a^vay from any estate, 
right, title or interest, any priority or protection which but for 
the section would have been given or .allowed thereto as against 
any estate or interest existing Ijcfore the commencement of the 
act (^<). 

The enactment wdiich made this important alteration in the 
law has however been rcpcahid by the Band Tvanstcr Act, 
1875, as from the date at which it came into operjition, except 
as to any thing duly done thereunder before the commencement 
of the act (ft). 

993 . The influence of the legal estate not only gives prio* 
rity to the security to which it is- joined ; but, by a doctrine 

(«) Evans r. .Tones. Kay, 21). (ft) 38 & ;)9 Viet. c. 87, >. 120. 

(rt) 37 & 38 Viet. c. 78, s. 7. 
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DO^UNION OVKR LEGAL ESTATE 


adopted by courts of equity, both in England and Ireland (c), 
a prior legal mortgagee, by annexing to his original security 
another which he holds for a subsequent debt, or an incum- 
brancer subsequent to tlic second, by getting in a prior legal 
security, may, under certain circumstances, postpone the rights 
of mesne incumbrancers, until satisfaction of both the securities 
which have been thus united. 

This doctrine, called tacking^ is applicable lx)th to real and 
personal estate. It seems to be altogether contrary to any 
j)rinci])le of equity, the essence of which is equality ; and it is in 
fact only founded upon the preference which in this country is 
shown to legal titles. The principle (rf) of it is that where 
there is a legal title and equity in one man, he shall not be hurt 
by reason of a mere prior equity in another ; and its effect is 
inewdy to cliangc the order of priority, and not to alter the 
mode of discharging tlie securities by combining the debts, and 
jiaying the interest on both in the first instance, instead of the 
interest and principal of each in succession (r). 

094. AVc proceed to consider the qualifications necessary 
for the creditor who proposes to tack, and the circumstances 
under Avliich he may do so; the nature of the debts Avhich 
arc subject to this right, and against what jiersous it may be 
enforced. 

I. The right to tack, as well as the right of legal priority 
generally, (to which the following remarks as to the possession 
of the legal estate arc also applicable,) depends in the first 
place upon the possession of^ or dominion over, a prior legal 
interest, to which the inferior security may be joined. 

A creditor cannot tack, if there be a prior legal mortgage, 
or a legal estate (/), or it seems a term of years, altogether 

(f) Teniaon r. Swccii}’, 1 J, & L. r. llamson, 2 Kay 8c J. S(J. 

710; subject, however, to the effect oC (<?) Dunsany v. Latonchc, 1 Seh. 8t 
the Irish Kc^^istry Act ( 69 * 1066 )* 103 ; Montgomery t*. Boiiohoc, 

{d) See March- r. Ia'c, 1 Ch. Ca. 102; 5 Ir. Ch. K. 493; 0 id. 1G8. 

Morret r. Paske, 2 Atk. 52; Wortlcy (/) Tlrace D. Duchess of Marlbo^ 
r. nirkhcad, 2 Vcs. 571. Bclchicr r. rough, 2 P. Wnis. 490. 

Rcufortb, 5 liro. C. C. 292; Hooper 
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outstanding ( or attendant upon the inheritance (A) ; in 
which latter ease the term will in equity follow all the estates 
subsisting upon the inheritance. 

996. Tlic possession of the legal estate may be effeetuat, 
whether it be obtained before, or at the time of the pur- 
chase (/) ; but possession of it even at the latter period is not 
necessary ; it is of equal forc^ iii the hands of an incum- 
brancer who takes it upon advancing his money, or later, in 
pursuance of a contract at the time of the advance for a legal 
mortgage (A) ; and of one who, having at that time no notice 
of a prior incumbrance, atlcrwards gets in the legal estate as 
a protection for his own debt (/). 

996. The possession of the entire legal estate is not ne- 
cessary ; a partial interest only, as a term of years, or a 
security which may be used at law, as a judgment, or statute, 
being suflieieut (?w). But an interest less than the whole 
legal estate will be postponed to one of earlier date. Thus a 
mortgage of the inheritance (w), subject to a term, will be 
postponed to a security fortified by that term ; and a later 
judgment, or statute, will give no protection against the owner 
of an earlier one. So a term, created by a tenant for life, to 
secure an incumbrance on his life estate, will have priority 
over a later reversionary term limited by him out of the 
inheritance, though it be done by virtue of a power in the 
will under which he claims (o). 


Ktiott, Exp., 11 Vcs. 009, where 
the claim to tack was given up as 
Against the mcane iiicnnibranccr. 

(7t) Charlton r. Low, 3 P. Wma. 330, 
1 . supposing that it is not merged 
by the Satisfied Terms Act, 8 & 9 
Viet. c. 110. But a term "which was 
already attendant might before that 
aet be clothed with a trust for a mort- 
gagee or purchaser. (Hlmw r. John- 
son, 1 D. & S. 412; 7 Jur., N. S. 1005. 
See Sugd. R. P. S. 282, note, eel. 2. 
And see Plant f. Taylor, 7 H. & N. 
211; 8 Jur., N. S. 140; Owen t*. Owen, 


3 TI. & C. 88.) 

(i) lliintiiigton r. Greenville, 1 Veril. 
49. 

(A) 0ookc V, Wilton, 7 Jur., N. S. 
281; 29ncav. 100. 

(7) Willoughby r. Willoughb}', 1 
T. K. 7G3; Barnett r. Weston, 12 Vcs. 
130; Sharpe v. Foj', L. R., 4 Cfa. 35. 

Brace r. Duchess of Marlbo- 
rough, 2 P. Wms. 491 ; .see Russell 
Road Purchase- J^loiiies, Re, L. R., 12 
E(i. 78. 

(;i) Knott, Exp., 11 Ves. 009. 
ip) Unrst t*. Hurst, 16 Bear. 372. 
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807 . But the acquisition of the legal estate in part of a 
security will not protect any more of the subsequent incum- 
brance than is charged upon that part ( p). So that if part of 
an estate be mortgaged to then the whole to B., and then 
the whole to C., the latter^ by getting in A.’s mortgage, 
shall not protect more of his oavu debt than was charged on 
the land mortgaged to A. 

On the other hand, if two ^states be mortgaged to A., then 
to B., and tlien one of them to C. ; C. i-edeeming A., shall 
hold both estates against B., till payment of both securities, 
and is not confined after payment on the purchased security 
to that part of the estate comprised in his original mort- 
gage ( 7 ). But this belongs more properly to a different prin- 
ciple of priority (1033). 

998 , Actual possession of the legal interest is not always 
necessary. An incumbrancer in whose favour a declaration 
of trust of the legal interest has been made (r), or who, having 
the best right to call for a transfer of that interest, has done 
some act short of obtaining a transfer, but equivalent to an act 
of ownership (.s), shall have all the benefit that he would have 
gained by an actual transfer. This has indeed been expressly 
denied to bo law, even where (/) the trustee of the legal estate 
covenants to hold it for the equitable mortgagee; on the ground, 
that if the latter has the best right, he ought to avail himself of 
it, and that if he neglect to possess himself of the legal estate, 
another may do so if he can. But the doctrine, that actual 
possession is not necessary, is stated by Lord St. Leonards, 
and appears In fact, to be the rcsidt of the other authorities. 
The custody* of the deed creating the tenn,and a declaration (?/) 
of trust in favour of the 'second incumbrancer, without notice of 
the prior mortgage, will give him an advantage over the first, 

(p) March v. Lee, 1 Ch. Ca. 102. Wilmot v. Pike, 5 Hare, 22. 

(flr) Bovey v, Skipwith, 1 Ch. Ca. («) Pomfret v, Windsor, 2 Vcs. 486| 
201. Manndrell o. Manudrell, 10 Ves. 271; 

(r) Willoughby r. Willoughby, 1 Knott, Exp., 11 ^cs. CIS; Siigd. V. 
T. 11. 763 Stnnhopo r. Earl Vcmey, & P. 784, cd. 11. 

2 Eden, 81 ; Ca Litt., Bull., n., 290 b ; (Q Prere v, Moore, 8 Price, 475. 

Wilkes t*. Bodington, 2 Vcm. 599; (m) Stanhope v. Earl Vcmey, supra. 
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who has uo express declaration^ or has only a covenant to 
produce the deeds respecting the term; and it may be 
inferred from an observation made by Lord Eldon (^), that, 
where no declamtion exists, the taking possession of the deed 
alone, or making the trustee a party to the instrument, arc 
acts which will be sufficient to give the benefit of the legal 
estate (1031). 

But an express dcclamtion of ownership will not avail 
against a subse(][ucnt bond Jide incumbrancer without notice 
who has obtained an actual assignment (y). Nor, it seems, 
Avill an incumbrancer, who, having the best right to call for, 
has not actually got in the legal interest, or done some equi- 
valent act, and has no express declaration of trust in his 
favour, be allou*eil to derive any advantage from his bare 
right (r). 

So, if the puisne incumbrancer having the legal estate, upon 
tnist for the first mortgagee (and under circumstances which 
entitle him to hold it after discharge of the prior incumbrance, 
for the security of his own as against the mesne incumbrancer), 
part with the legal interest by selling the estate in execution of 
his trust, for the purpose of discharging tlie prior mortgage ; 
the Icgjil title being no longer interposed, the court falls back 

(i^') Manndrcll c. Mauiidrcll, 10 Yes. plainly says that tlic term mnst he got 
271. iti xo7no seme; and then goes uii 

(y) Staiiliojic r. Vcrncy, suiiru. to say, wlint will he snflirient. It. 

(z) Manndrcll t*. Manndrcll, 10 Yes. is submitted that the observation in 

271; Knott, Kxp., 11 Yes. GOO. The Knott, Kxp., referred tlironghout to 

meaning of liord Eldon in the latter the gveaiionf what a court of equity 

case is misrcpi'cscnted by the reporter was bound to hold, «nd should run 

ill the marginal note, at p. 618, and thus: — ‘*it must be considered with 

not clearly stated in the text ; and reference to the question, whether the 

the reporter appears to have misled first incumbrancer has a better right 

Mr. Cooto (Mort. 410). Lord Eldon to call f(Sr an assignment of the legal 

is assnracd to have laid down that estate, and whether^ from that clrcnm- 

the prior incumbrancer, if be has a stance, a court of equity is bound to 

better right to call for the legal estate, hold, not only that the first mortgage 

f>, in equity, in the same state as if shall be protected as if it was the first 

he had it. But this does not agree equitable seenrity, but that, having a 

with his next observation, that before better right to call for the assignment, 

deciding that question in banhrnptcy, he is in equity in the same state as 

he must be satisfied there was no if be hod it.'^ By this reading, the 

danger of error ; nor with his doctrine sentence will bo quite consistent with 

in Manndrell v. Manndrcll, where he the rest of the jndgment. 



604 


POSSESSION OP SATISFIED INTEREST. 


upon the equitable principle of priority of date (1018)^ and 
deals accordingly Avith the surplus monies in the hands of the 
puisne incumbrancer («). 


099. In cases which arc unaffected by the Satisfied Terms 
Act (ft), it is not material, as regards the power of the legal 
estate to confer priority, that the debt, in respect of which the 
legal seciuTty was given, has already been satisfied, whether it 
were a mortgage of the fee (c), or for a term (rf), or a judg- 
ment (e), or statute (/) : it was even held that a legal advan- 
tage might be obtained by ill-practice or actual theft (y), but 
this certainly would not now be permitted (A). It was said in 
an old case ( 2 ), that the purchase of satisfied incumbrances 
might not be allowed where a person was designing a fraud ; 
and where, by fraud, a prior incumbrance was procured to be 


vacated, the person aggiicvcd 
it were in force (A). 

(a) Hooper v. llaixisotii 2 Kay & J. 
80. 

(/y) 8 & 9 Viet. c. 112. 

(r) Hitchcock r. Sedgwick, 2 Vern. 
loG; Turner r. Richmuiid, id. 81 ; Holt 
r. Mill, id. 279. 

(tl) Willoughby v, Willoughby, 1 
T. R. 773; Muundrcll r, Mnundrcll, 
10 Vcs. 270; Evans i*. Rickncll, 0 Vcs. 
174, 185. Even against the Crown, if 
a term in gross were assigned before 
netnnl extent, it would not be liable; 
nor would a term, limited on a sale to 
the vendor to sccuixs part of the pnr- 
chase-money, be liable under an extent 
to the vendee, where before payment of 
the purchase-money he sold to a imr- 
clinser, who paid the debt, anil hud the 
term assigned to a trustee to attend the 
inheritance; for the term was never in 
the Crown debtor. (Nicholls v. How, 
2 Vem. 389; Fleetwood’s ease, 8 Rep. 
171 a; King r. Lamb, 13 Pr. G49.) 
But a term attendant 011 the inherit- 
ance v^uld be bound by the extent, 
even in the hands of a dann fide pur- 
chaser without notice. (Nicholls r. 
How, supraO 


Avas put in the same plight as it 


(c) Edmunds r. Povey, 1 Vern. 187. 
(/) Stanton r. Sadler, 2 Vem. 30. 
{g) Sir John Fagg's case, Eq. Ca. 
Abr. 354, ])1. 1; 1 Ch. Ca. G8; Biiniel 
17. Ellis; and Harcourt r. Kiiowel, cit. 
2 Vem, 159. 

(A) Carter r. Carter, 3 K. & J. 617; 
4 Jur., N. S. 63. 

(£) Edmunds v, Povey, supra. 

(Jk) Huntington r. Crcenvillc, 1 Vem. 
49. **A man who comes in upon valu- 
able consideration cannot strengthen 
his title by purchasing in the title of a 
stranger by fraud.” ( Gilh, Txx Prtct, 
248.) ” It sufficeth not in the law, ne 
yet in conscience ns me sccmetli, that a 
man Imth right to that that he sucth 
for, but that also he sue by a just 
means, and that he hath both good 
right and also a good, and a true con- 
venience to come to his right.” {Dort. 

Stud. 144.) So where a person 
whose property was pledged, and the 
money misappropriated by another, 
promised to pay a certain sum for 
rcilccming it; and afterwards by a 
trick repossessed himself of the pro- 
l)crty; ho was not allowed to hold it 
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1000. A conveyance of the legal estate by the mortgagor 
will, however, give priority to the assignee for value, though it 
was fraudulent in the mortgagor to assign it, or though it 'was 
obtained from him by fraud, provided the assignee had no notice 
of the fraud (/); the protection has been extended to a person in 
])osscssion under a false title depending upon a forged will, but 
without notice of the forgery (»i) ; and the same ride enables a 
mortgagee to tack a further advance made without notice to a 
person in possession of the mortgaged estate, and falsely claim* 
ing to be owner of the equity of redemption (w). 

1001. A purchaser without notice who has the legal estate 
is protected, though he who conveyed it to him was affected by 
notice (1022). And vice vcrsil, if an incumbrancer without 
notice assign to one who has notice, the assignee, provided he 
be a transferee of the very same interest which was held by the 
person under whom he claims (o), may ju’otcct himself; and the 
reason given by Lord Hardwicke is, that it is to prevent the 
stagnation of projicrty (p). Therefore, if a third mortgagee 
advance his money upon a transfer of the first mortgage, 
w’ithout notice of the second, he shall have priority over die 
second, though tlic latter upon taking his security gave notice 
to the first (y). The rule holds, although the conveying party 
has notice of an actual trust, where he is an unsatisfied mort* 
gagec, who lent his own money without notice of the trust ; so 
that where one, who had covenanted to convey iij^on trust, made 
three successive mortgages without notice ; the first mortgagee, 
who had priority by virtue of the legal estate, was able, by con- 
veying- to the third mortgagee, to give him preference before the 
trust (r). 

against the pledgee without paymeut. (/;) Mertins v, JollifTo, Ambl. 313; 
(Mocatta r. Murgatroyd, 24 Bcav, Sweet v. Sontbeote, 2 Rro. C. C. 66; 
5S5.) Iiowtber v. Carlton, 2 Atk. 139 ; For- 

(Q Lloyd V. Attwood, 3 Dc G. & J. rars v. Cherry, 2 Yem. 383 ; McQueen 
614; 6 Jur., N. S. 1323. v, Farquhar, 11 Yes. 467; see 4 Dc G., 

(fa) Jones v. Fowics, 3 M. & K. 581. M. & G. 503. See Harrison v. Forth, 

See Robinson r. Briggs, 1 Sm. & G. Fre. Ch. 61. 

188. Peacock v. Burt, Coote, Mort. 

(») Young V. Yonng, L. R., 3 Eq. 569; 4 L. J., N. S., Ch. 33. 

801. (r) Bates if, Johnson, Job. 304; 5 

(f/) Brandling r, Ord, 1 Atk, 571, Jur., N, S. 842, See Spencer n Pear- 
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1002 . A purchaser for valuable consideration is protected 
by a legal right, obtained without notice and on the occasion of 
his purchase ; though the conveyance was made by a trustee in 
fraud of his trust (s). But not if he had notice, though the 
notice were only constructive (f). 

And inasmuch as he who takes an assignment from a trustee 
with notice of the trust, becomes himself a trustee (w), a subse- 
quent equitable incumbrancer without original notice, will not 
be allowed any benefit by getting in a legal estate from a mort- 
gagor, whom (actually or constructively) he knows to be a 
trustee, holding the legal estate for the protection of a prior 
equitable mortgagee («). So the holder of debentures upon 
the property of a corporation, under an act of parliament Avhich 
placed all debenture holders on an equal footing, Avas not allowed 
to gain priority in rcsj)ect of a debenture debt by means of a 
mortgage on other property of the corjAoration (.r). 

And ill the conA^orse case AA'hcrc the trustee knoAvs that lie is 
a trustee, but the equitable incumbrancer does not, the former 
can give no advantage against his cestui que trust by assigning 
a legal interest Avithout receiAring value (y). 

Where the mortgagee acquired the legal estate by a convey- 
ance, executed under a mistake as to the OAvnership of the pro- 
perty, it Avas held that he should have no benefit against trusts 
disclosed on the face of the insti'ument Avhich constituted his 
title to the legal estate (r). 


Bou, 24 Reav. 2GG. But in a suit for 
apeciAc performance, sueli a title de- 
pcndini; upon the want of notice of the 
vendor under sucli circurastancca, will 
not be forced on the purchaser (Freer 
r. llcsse, 4 Do U., M. & G. C03.) 

(jf) Pilcher v. Rawlins, D. R., 7 Ch. 
259. 

(Q MaxAeld t*. Burton, L. R., 17 
Eq. 15, 

(u) Saunders v. Dchow, 2 Vem. 271 ; 
Mumford r. Stohwasscr, L. R., 18 £q. 

(tr) Allen V. Knight, 6 Hare, 272. 
See Willoughby r.AVilloughby, 1 T. R. 
773; and see Blenncrhasset v. Day, 2 


Ba. & Be. 133; Sharpies v. Adams, 32 
Bear. 213; but see observations of Sir 
G. Jcssel, M. R., in Maxfield v. Bar- 
ton, supra. 

(a?) De Winton r. Mayor of Brecon, 
26 Bcav. 533. 

(y) Mumford v, Stohwasser, L. R., 
18 Eq. 556, per Sir G. Jcssel, M. R. 

(s) Carter r. Carter, 3 K. & J. 617; 
4 Jur., N. S. 63; not approved of by 
James and Mcllish, L. JJ., in Pilcher 
r. Rawlins, L. R., 7 Ch. 259. See 
observations in Prosser v. Rice, to the 
effect that the getting in of a legal 
interest from a bare trostee, gives no 
advantage. (28 Beav. 74.) 
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1003. II. It is essential to the right to tack^ that the debt 
was either originally contracted on the credit of the estate, 
or, if at first it were a simple contract debt, or only a Hen 
upon the mortgaged property, tliat a specific security were 
taken for it before the title of the subsequent incumbrancers 
accrued («). 

The whole doctrine of tacking being a great severity upon 
the mesne incumbrancer, who may have lent his money on a 
sufficient securitj', and is yet liable to be defeated by a matter 
inter alios acta, this rule is strictly followed (6). 

The consequences of it are, that a legal mortgagee may 
tack a further charge (c), or a subsequent judgment, or statute 
debt (rf), to his mortgage against a mesne incumbrancer. And 
an equitable mortgagee may protect his security by getting 
iji a prior legal incumbrance (#?). But it seems, that in the 
present state of the law, the purchase of a prior judgment 
will not help him. 

Where a statute, recognizance or judgment is taken in by 
a mortgagee to defend a subsequent incumbrance, the pur- 
chaser will not be further or longer protected by it than till 
ho has received so much as will satisfy that security (/*). 
Now, the account at law on a judgment was for no more than 
the extended, which was ahvays much below the real, value 
of the estate (^) ; in equity the account was of the amount 
really received ; but, if the judgment were in the possession 
of a mortgagee, he was compelled to account only according 
to the extended value, unless he had received enough to satisfy 
his mortgage also (A). The possession, therefore, of the judg- 
ment gave liim the advantage of accounting upon the extended 
value only; but the judgment creditor being now subject to 

(a) Brace v. Dnehesa of Marlbo- Jackson v, Langford (Anon.), 2 Ves. 
rough, 2 F. W. 491; Knott, Exp., 11 GC2; Brace r. Duchess of Marlborough, 
Vcs. 609; Lacej v, Ingle, 2 Fh. 413. supra. 

(ft) Brace v. Duchess of Marlbo- (e) Goddard v. Complin, 1 Ch. Ca. 
rough, supra. 119. 

(o) Bedford v. Backhouse, Kclyngc, (/) 1 Vcm. 152. 

5; Williams v. Owen, 13 Sim. 597; (^) 2 Ves. 590. 

Lloyd r. Attwood, 3 De G. & J.614; (A) 3 Atk. 517 ; Fow. Mort. 518, 

5 Jut., N. S. 1323. 619. 

(fO Shepherd r. Titlcy, 2 Atk. 34Sj 
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WHEN JUDGMENT CEEDITOi: 


Buch aocount(i) in the court out of which the execution is 
Bued^ as a tenant by elegit is subject to in equity^ it is observed^ 
by Mr. Coote (A), that under tlie new law a subsequent incum- 
brancer will no longer gain this advantage by buying in a prior 
judgment debt. 

On the other hand, a creditor by statute or judgment before 
the statute 1 & 2 Viet. c. 110, could not tack by getting in a 
legal security (/) ; for ho did not trust to the credit of the 
land, nor coidd he, like a subsequent mortgagee, be deceived 
by the mortgagor’s concealment of a prior incumbrance. 

1004. There have, however, been decisions, which, if they 
be of sufficient authority, establish an exception to each branch 
of the al)ovo rule. It was held (wi), that a mortgagee might 
not tack a subsequent judgment against a mesne mortgagee, 
or assignee of the equity of redemption, if ho had bought 
in without the consent of the mortgagor ; because this, it was 
said, w’as only to load the estate where the mortgagee had no 
lirospect of bettering his own security. The decision appears 
to be of doubtful authority. The judgment was equally a 
burthen upon the estate, whether it were a security for money 
advanced by the prior mortgagee or by a third person. If 
the debt had been originally the third mortgagee’s, he might 
have tacked it against the mesne incumbrancei*. Why not, 
then, when it 'was purchased? The mortgagor had a right 
to charge the equity of redemption. Why should the mesne 
incumbrancer be in a better position by means of an indirect 
charge to A., through the medium of £., than by a direct 
judgntent to A.? 

In the other case referred to (n), the prior incumbrancer 
had first a judgment *debt and then a mortgage, but between 
his two securities there 'was another judgment debt. Under 
die strict terms of die nile, the prior incumbrancer could not 
have tacked, because he did not originally advance his money 

(i) 1 & 2 Viet. c. 110, s. 11. 609. 

fft) Coote, Mort. 406, ed. 3. (m) Breerton v. Jones, 1 Eq. Ca. 

( 1) Brace v. Duchess of Marlborongb, Abr. 325. 

2 P. W. 491; Breerton r, Jones, 1 Kq. (w) Smithson r, Thompson, 1 Atk. 
Ca, Abr. 326; Knotty Exp., 11 Vcs. 620. 
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on the credit of tlio estate ; he had n more lion. But it was 
held, tliat if he had no notice of the second judgment when he 
took his mortgage, the mesne judgment crciditor should not 
have a sale witliout paying off both the mortgagee’s securities, 
principal and interest; for otherwise a mortgagee would lx; 
in a worse position, with a prior incumbrance in his favour, 
than a mortgagee without notice of a' prior judgment. And 
the case was distinguished from the purchase by a subsequent 
judgment creditor (o) of a prior mortgage. 

1006. Under the present law, it seems possible tliat tacking 
may bo effected by a creditor who has originally lent his money 
on the. security <)f a judgment, without resorting to the principle 
of the decision in Smithson v. Thompson^ and yet in conformity 
wiUi tlie rule, under consideration. 

The sole reason Avhy the judgment creditor could not tack 
before the statute 1 & 2 Viet. c. 1 10, seems to be, that he had 
not lent his money on the credit of the estate. He had no 
specific lien (/?). Now the act in question expressly gives (y) 
the judgment creditor the same .remedies in equity, against 
the hereditaments charged by virtue of the not, as he would 
bo entitled to in case tlic person against whom judgment is 
entered up had power to charge, and had by writing agreed 
to charge, the same licrcditaments with the judgment debt 
and interest. A judgment creditor is therefore now a person 
having a charge on the estate, as if by contract, instead of, 
as heretofore, by force of a proceeding in invitum ; from the 
time of the return to the writ of execution (r) (166) he has a 
specific charge upon the estate, and the character of an equit- 
able mortgagee (jr). If, therefore, before the act that equity 
only was wanting which would arise front liaving trusted to the 
credit of the estate, the act seems to have supplied this defect. 
It is not material whether the judgment creditor at first lent 

(p) Churchill v. Grove, 1 Ch. Ca. {q) Sect. 13. 

35, 3C. (»•) Guest I?. Coivbriilge Roilwnj Co., 

{p) Brace v. Duchess of Marlbo- L. R., 0 Kq. C19. 
rough, 2 P. W. 491; Jackson v. Lang- (#) Per Turner, L. J., 17 Jur. 981. 
ford (Anon.), 2 Yes. CC2. 

VOL. IT. 
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MOllTOAGEE ^kllJST CLAIM IN 


his money on the judgment, or took it to secure an existing 
debt; for a simple contract bond or judgment creditor, who 
takes a mortgage to secure his original debt, being entitled to 
tack, as much as a mortgage creditor, from the beginning (t), 
it seems to follow, that if a judgment creditor may tack as 
above suggested, it will make no diffei’enct^ how the judgment 
was taken. 

Jiut tliis principle would not, it seems, apply as well to the 
subsequent, as to tin; prior judgment creditor ; for the former 
takes 1)}'' his judgment on]j»^ what the debtor has to give him, 
that is, he takes subject to prior equities (1083). 

It may, how-cver, be considered, that the doctrine of tacking 
is not to be extended, on the strength of an accident of 
legislation. 

The rule in question has been held to enable the holder 
of notes, expressed as receipts for a sum of money from the 
creditor, ‘^to be secured by mortgage upon my S. estate,” to 
protect his debt by the purchase of a prior legal mortgage (?«), 
Where, however, there was a legal mortgage of leaseholds (a*), 
the mortgagee was not allowed to tack to that security sub- 
sequent advances made on the strength of a parol engagement 
that they should be so tacked. This last case ^yas not decided 
upon the rules of tacking in the ^dew wdiich we are now taking 
of them, but upon the question as to the right to make an 
equitable mortgage, by deposit, a security for subsequent ad- 
vances. The argument was, that the mortgagee, having a 
legal assignment, held under a contract for conveyance, and 
not a contract for deposit, and the doctrine of equitable mort- 
gages was not to be extended to such a case. The case of 
Matthews v. Cartwright of course assumed, that the notes or 
receipts, if they did hot amount to an equitable charge upon 
the estate, Tvere at least evidence of an actual loan on the 
security of the land. 

The operation of this rule prevents a person who has lent 
the mortgagor money on the security of a contract for sale of 
Jjie estate, that is, on the security of the purchase-money ^ 

(t) Knott, Exp., 11 Vcs. f»09. 347. 

(j/) Matthews r. Cartwright, 2 Atk. (.r) Hooper, Exp., 1 Mcr. 7. 
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from j)rotccting his advance by getting in a prior legal mort- 
gage (y). 

1006. III. The person who claims a right to tack must 
hold both securities in the same right. 

Therefore, if a prior mortgagee take an assignment of a 
subsequent mortgage, as trustee for another {z), or become 
possessed as executor (^/) of a jmhne mortgage of leaseholds, 
he cannot tack to the prejudice of ineme incumbrancers; for 
though the estates be in one person, he holds them in different 
rights, and as if they were in different j^ersons. But he may 
tack under a deed which secures a debt of his own, though it 
also contains tnists for others (i^). 

There arc earlier cases, in which creditors, holding one of 
the securities as personal representatives, have been allowed 
to tack. As where a woman executrix (c), and solo legatee 
of the mortgagee, married, and then lent money to the mort- 
gagor on bond. And where a woman being a bond creditor, 
married the mortgagee and died, and he took out administra- 
tion to her, and was allowed to tack (</). But it will be 
observed in both these cases, that it was only the legal title 
which was gained by representation, the executrix and admi- 
nistrator being otherwise beneficially entitled to the property : 
whereas this rule, it is conceived, ajiplies only when ihe per- 
son claiming to tack lias nothing more Ilian a legal title by 
representation, or as a trustee to one of the debts. 

1007. IV. The prior mortgagee, when he acquires the 
subsequent security (e), and the puism' incumbrancer, when 
he originally lends his money (/*), must be without notice of 

(^} lACcy V. Ingle, 2 Phil. 41 2. was agginst Ihe heir of the inort- 

(s) Morret V. Faskc, 2 Atk. 62; and Ragor, and therefore not in conflict 

SCO Sbaw V. Neale, 6 IT. L. C. 581 ; ^vilh Rnlo VIT. (1014.) 

4 Jur., N. S. 696. (a) Morret v. Paske, 2 Atk. 62; 

(a) Barnett Weston, 12 Vca. 130; Willoughby ». Willoughby, 1 T. It. 

and sec Lewes v. Morgan, 6 Price, 156. 763; Bedford v. Backhouse, Eq. Ca. 

(&) Spencer v. Pearson, 24 Bear. Abr. 615. 

266. (/) Shepherd v. Titley, 2 Aik. 348; 

(<») Price ». Fostnedge, Ambl. 685. W'illoughby v. Willougliby, Fiipni; 
(d) Blackwell r. Symes, cited id. Rose v. Watson, 10 II. L. C. 672; 10 
Note, that the tacking in these cases Jur., N. S. 297. 

• R R 2 



612 


TACKING OP FURTHER ADVANCES 


the incumbrance, which, by virtue of the legal estate, ho 
claims to postpone. 

Therefore, if a third mortgagee liave advanced money (A), 
with notice of the second, and have afterwards bought in the 
first, he cannot hold as against the second after the first has 
been paid (608). Because notice makes him come fraudu- 
lently, so that he has no longer equal equity (which must 
coincide with possession of the legal estate) with the other 
incumbrancer ; and besides, as has been observed (i), the act 
of lending with notiee amounts to an acknowledgment, that 
the lender will take subject to him of whose claim he has 
notice. 

And a mortgagee, who has lent with notice of a prior incum- 
brance, shall not, by getting in an old outstanding term, be 
satisfied against others of which he had not notice; because 
he liad not the best right to call for the legal estate (A). If he 
conceal his notice, as by taking a covenant that the estate is 
free from incumbrances, except the term, this being against 
conscience, will be a further reason against prefen*ing him. 

So far as this rule applies to the puisne incumbrancer, it 
win be observed to imply, that notice of the mesne charge at 
the time of taking in the prior one, is no objection; that 
being, to use the words of Lord Hardwicke (Z), the very occa- 
sion that shows the necessity of taking it in. And he may 
even take it in after bill filed by the mesne incumbrancer (m). 

1008. Although it is a general rule, that if tlie first mort- 
gagee lend a further sum -without notice of a second mortgage, 
his whole money shall be paid in the first place (w), a mort- 
g.agcc who has forgiven part of the debt, and has afterwards 
lent a further sum of 'like amount, at the time of lending 
-which he had notice of an intermediate mortgage, cannot 
tack his further advance as a revival of the debt which was 

(7/) Ililes V. Moore, 15 Beav. 181. Edmunds «r. Povey, 1 Vcm. 187. 

(i) Pow. Mort. 453, n. (ay). (m) Hooper v, Harrison, 2 Kay & J. 

(It) Willoughby r.Willoughby, supra; 86. 
and^co the case before Lord Cowper, (n) Bedford v. Backhouse, Eep Cn. 
cited 10 Ves. 270. Ahr. G15; Calisher v. Forbes, L. K., 

(1) Wortlcy u. Birkhead, 2 Vcs. 573; 7 Ch. 109. 
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forgiven (o); and parol evidence is not admissible in such a 
ease of the intention to revive the old debt. 


1009. It was for many years held that where tlic original 
mortgage "was expressly made a security for further advances, 
and a second mortgagee lent his money with notice of this 
provision (/?), the first mortgagee might tack liis further 
advances made subsequently to the second moitgage, thougiL 
he had notice of that security ; because it was the folly of the 
second mortgagee, witli notice, to take such a security. The 
decision appears to have been incorrectly. reported; and was 
doubted by Mr. Coventiy (j), and afterwards by Lord St. 
Leonards (r). 

It was also urged in the present work, that the doctrine 
amounted to a perpetiial curb on the mortgagor’s right to 
incumber the equity of redemption : that it is contrary to the 
general principles of equity that a mortgagee should, by thus 
taking a secimty for advances which may never be made, put 
a i)rcssure on the mortgagor, by taking away his power of 
raising money from other persons: the first mortgagee being 
never bound by such a clause to make further advances at 
the mortgagor’s pleasure. And that, after notice of a mesne 
incumbrance, he should do so at his own risk («). For which, 
with some other reasons, the doctrine alleged to have been 
established iji the case of Gordon v. Graham was overruled (^). 
And the rule, that in such a case the furtlicr advances of the 
first will be postponed to the debt of the second incumbrancer, 
will not be affected by an alleged trade custom operating for 
the benefit of the first incumbrancer only (?«). 

The doctrine of notice does not generally affect a puisne 
incumbrnneer, whose security avoids the earlier deed; as 


(o) Shepherd r. Titley, 2 Atk. 060. 
Qi) Gordon t?. Graham. 7 Viti. Abr. 
62, pi. 3, E. 3. 

{q) Tow. Mort. 534, noto (<?). 

(r) 2 Dru. & War. 431; 6 H. L. C. 
697. 

(«) 1st ed. p. 3G3. 

(^) llopkinson r. Holt, 9 II. L. 0. 
614, afRniiiiig the decision of M. It. 


in liolt V, llopkinson, 26 Beav. 4G1; 
3 Do G. & J. 177; 4 Jnr., N. S. 919. 
As to the application of the principle 
to the case of a continning guarantee, 
sec Burgess r. Kve, L. R., 13 Eq. 4. no. 

(?/■) Dunn r. City of Jjoiidoii Brewery 
Co., L. It., 8 Kq. 155; ^feiizics t\ 
Lightfoot, id., 11 Eq. 459. 
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TACKING DEBTS PENDENTE LITE, 


where the subsequent inciimbruucer takes with notice of a 
prior voluntary settlement (x). 

1010. As to the time of acquiring the debt proposed to be 
tacked. 

V. A prior mortgagee cannot tack a subscfiuent debt taken 
in pendente lite {y), tlie suit (it is presumed) being duly 
registered (961); but a puisne incumbrancer may tack a 
prior security so taken in, provided it be taken in before a 
decree has been made to account (^r) ; for after that he can do 
nothing to change the order of payment (a). 

This restriction on the prior mortgagee depends iq)on the 
rule last considered: because the suit, if registered, is notice 
to lilin of the mesne incuiribrancc. As to the puisne incum- 
brancer, whose right to get in the earlier security has been 
held (A) not to be jwejudiccd by the prior submission of the 
first mortgagee, by his answer in the suit, to assign his 
security to the plaintiff on payment of his debt, we have seen 
that the rule as to notice is different; and the reason why 
he may tack pendente lite, up to the time of decree, is, that 
up to that time the change of the priorities, will not vary any 
right which might not have been varied before the commence- 
ment of the suit; and a subsequent incumbrancer may have 
no knowledge of, and, consequently, may be unable to pro- 
tect himself against the mesne charge until the suit is already 
pending. And as the honesty of his debt is not affected by 
the discovery, so his right of protecting it, and the efficacy of 
the protection, arc not prejudiced. 

But the inquiry into the priorities deals with them as they 
stand at the date of the decree (c), at which, and not at any 
subsequent time, they are considered as fixed. If it were not 


(j*) Ganliiier e. I’ainter, Scl. Ca. ia 
Ch. (Macnagbteii), 182. 

(^) Morret v. Paske, 2 Atk. C3. 

(z) Brace Duchess of Marlborough, 
2'^. W. 490; Hawkins o. Taylor, 2 
Vem. 29; Hobinson v, Davison, 1 Bro. 
C. C. 63; Peacock v, Bni't, 4 L. J., 
N. S., Ch. 33; Cootc, Mort. 569; Ih'l- 


chiur r. BnLlcr, 1 Eden, 522; Bates i\ 
Johnson, 5 Jur., N. S. 842; Job. 304. 

(a) Bristol v. Hungerford, 2 Vcm. 
525; Wortlcy t*. Birkhead, 2 Ves. 574; 
3 Atk. 811 ; Knott, Exp., 11 Ves. GIO. 
(A) Bclchier t*. Butler, 1 Eden, 532. 
(0 'Wortlcy r. Birkhead, 3 Ves. 574. 
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SO, an incumbrancer who had obtained a decree for redemp- 
tion, might be shut out by a prior incumbmneer, who, after 
decree, had cjonveyed to another subsequent to them both. 
A bankruptcy has not the cftect of a decree so as to prevent 
subsequent changes of priority (rf). 

1011. Vr. Debts which form a lion on the estate, as debts 
by mortgage, fnrtlier charge, or judgment (c) (166), may be 
backed (,/*) against the mortgagor (i^), his sureties (A), and all 
others claiming under liiin, including mesne incumbrancers ; 
and the reason given is, that the person who took the security, 
trusted to the hold which he already had on the land. 


1012. With respect to the surety, the riglit to tack a 
further advance against him, -when he pays off the mortgage*, 
will depend upon the right of the mortgagee to make the 
further advance. If this right be not affected by the agree- 
ment with the surety the right of the latter will be subject to 
the mortgagor’s power over the equity of redemption, and the 
further advance may be tacked against him (/). So if the 
mortgagee’s right to make a further advance bcj affected by 
notice of the mesne incumbrance, which, preventing him from 
tacking against that charge ivill also bar him from denying 
the surety’s right to tlie benefit of the security on payment of 
the first advance alone (A) (1043). 

1013. A judgment duly registered after execution has been 
issued and a return made by the sheriff (166) may be tacked 


Ut) Knott, Kxp., 11 Yea. 611). 

{e) Or monies paid in rc-^puct of 
purchase, and for improTcmcnt^. (Hip- 
kins V, Amco', 2 Gif. 262; G Jnr., N. 8. 
1047.) 

(/) Brace r. Dnehess of Marlbo- 
rodgli, 2 P. W. 494; Barnett v. Weston, 
12 Vcs. 130; Williams Owen, 13 
Sim. 667 ; Jackson v. Langford, 2 Ves. 
662; Baker r. Harris, 16 Yea. 397; 
Shcphcnl V. Titlcy, 2 Atk. 348; Knott, 
Exp., 11 Vos. (i09; Cox, Kxp., 2 M., 


D. & l>c G. 486. 

iff) Jackson r. l^augford, 2 Yes. 662. 
Otherwise if the holder of the security 
be u trustee to scli and pay tlic surplus 
to the mortgagor. (Petit, Exp., 1 Gl. 
& J. 47.) 

(7i) Williams v, Owen, 13 Sim. 697. 
(i) Wil]i.ams t\ Owen, supra; Enre- 
brothor v. W'odehousc, 23 Bear. IS; 2 
Jnr.. N. S. 1181. 

(Aj) Drew V. Lockett, 32 Bcav. 499; 
9 Jur., N. S. 786. 
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notwitlistiiudlng the bankruptcy of the judgment debtor, pro- 
vided the execution was prior to the date of the order of 
adjudication and without notice of an act of bankruptcy (Z). 

1014 . VII. 13ut the debts, which arc not a lien upon the 
mortgaged property, may not be tacked cither against the 
mortgagor himself, or any person claiming under him, except 
those who have become liable in respect of their possession of 
the mortgaged property to the payment of such debts; and 
even against them it cannot be done to the prejudice of mesne 
incumbrancers. 

Therefore neither ag<ainst the mortgagor {m) himself. Ids 
creditors (n), assignees for valuable consideration (o), or Ids 
devisees in trust lor payment of debts (^>), or persons entitled 
to the benefit of a charge (fj) for payment of his debts, or the 
assignee (r) of his heir, execulor or beneficial devisee (none 
of whom arc liable by possession of the estate to the payment 
of the mortgagor’s simple contract debts, or bond or other 
specialty debts, not being a lien on the estate), will there be (s) 
any right to tack such debts. This rule prevents a surety 
from tackiug against the jyaisne mortgagee the costs of de- 
fending ail action by the mortgagee whose debt the surety 
has discliarged, such costs being only a simple contract debt [t ). 


(l) Baker i\ llan’is, 10 Vea, 397; 
Boyle, Exp., 17 Jur. 979; 3 Dc G., 
Mac. Sc G. 615; Bankruptcy Act, 1809, 
ss, 12, 40. 

(7/^) Cliallis t\ Cnsborti, Fre. Ch. 407; 
t«ce 2 llarc, 339; Archer v. SSnatt, 2 
Str. 1107; Elvy r. Norwood, 5 Dc G. 
St a, 243. Dcinainlmiy r. Metcalfe. 2 
Verii. 090, scciiim contra, and even goes 
to llic extent that ii dcrivaljvc pawnee 
of chattels pei'Honnl may hold the ])lcdgc 
us against the original idcdgor until 
payment, not only of tho aiiiouiit due 
to the derivative i)awnec, but also of 
monies lent by him to the original 
pawnee on notes of hand. But tho 
decision is queried by the reporter, ntid 
seems to bo of no authority. 

Ilcams v, Bance, 3 Atk. 030; 
Adams r. Claxtoti, 0 Vcs. 226; Cole- 


man V. AVinch, 1 F. Wins. 775; Uaincr- 
ton r. llogcrs, 1 Ves. jun. 513. 

(«7) Trough ton t?. Trough ton, 1 Van, 
80; Jackson r. Langford, 2 Yes. 662; 
Adams v. Claxton, supra. 

( 77 ) ITcunis t\ Bance, 3 Atk. 630; 
Irby V. Irby, 22 Beav. 217. 

if/) Frice r. Eastnedgc, Ainbl. 685. 

(r) Culcmaii v. Winch, snpra; Van- 
derzee e, Willis, 3 Bro. C. C. 23; Biiyly 
r. Kobson, 2 Eq. Ca. Ahr. 694; l*re. 
Ch. 89. 

(s) Notwithstanding Baxter r. Man- 
ning, 1 Vern. 244; Ilallilcy v. Kirt- 
land, 2 Hep. in Ch. 162; and other 
early cases, in which bond debts were 
allowed to be tacked against the mort- 
gagor. 

it) South V. Bloxain, 11 Jur., N. S. 
319; 2 Hem. & Mil. 157; 34 L. J., Ch. 
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Against the heir {u) and beneficial devisee (j?), however, 
who arc liable in respect of their possession of the mortgaged 
real estate, descending upon or devised to them, to discharge 
the bond and other specialty debts of the mortgagor, such 
debts may be tacked; and the personal representative of the 
mortgagor, being in like manner liable in respect of his pos* 
session of the mortgagor's chattels to his bond and other 
specialty (y) and simple contract (r) debts, such debts may be 
tacked against him, to securities on the testator’s chattels. 
And this is confessedly (a) not founded upon any principle 
of equity, but is merely to avoid circuity of action, that the 
creditor may not be driven to enforce, by separate proceedings, 
claims to which the operation of law or the act of the mort- 
gagor have rendered the same person liable (1686). 

lint the tacking of debts on tlic principle of avoiding cir- 
cuity is not permitted to be done to the injury of mesne incum- 
brancers, against whom the creditor has no equity. There is, 
therefore, no tacking as against them in such cases, whether 
they claim by mortgage, judgment or statute (fi). 

1016. This right to tack the specially debt of tlic mort- 
gagor, against the heir or beneficial devisee, enables the 
mortgagee, or those who claim under him in a redemption 
or foreclosure suit, to tack the arrears of interest on the 
mortgage, either where the intci'est is secured by a collateral 
bond(c) or qndcr the ordinary covenant (binding the heirs) for 

(f«) Margrave v, Lo llookc, 2 Vern. bod, 2G Bcav. G37; Ilasclfoot’s Estate, 
207; Morret v. Foske, 2 Atk. G3; Jack- He, D. H*, 13 Eq. 327. 
son r. Jjitigford, 2 Vcs. 662 ; Jones ( 0 ) Lowthion v. llascl, 3 Bro. C. (]l. 
r. Smith, 2 Vcs. jaii. 372; Elvy v, 1G2; Jones v. Smith, 2 Vos. jun. 372; 

Norwood, 16 Jur. 403; G Do G. & S. Hearns Banco, 3 Atk. 630; Morret v. 

210. Faskc, supra. 

(./•) Hearns v. Banco, 3 Atk. 630; (d) Morret «. Faskc, 2 Atk. 52; 

.Coleman v. Winch, 1 F. Wms. 776; Fowls t*. Corbet, 3 Atk. 666; Anon., 
SCO Du Vigicr v, Lee, 2 Hare, 340. 2 Ych. 662; Lowthiau v. Hascl, 3 Bro. 

(y) Anon., 2 Vcm. 176. C. C. 162, 

(*) Coleman r. Winch, 1 F. Wms. (tf) Du Vigicr v. Lee, 2 Hare, 326; 
776; 2 Dm. & War. 100 ; Eccles v. sec Hunter v. Nockolds, 1 Mac. & G. 

Thawill, Frc. Ch. 18; Rolfe v, Chester, 640, 660; 1 II. & Tw. 614. 

20 Bear. 610; see Spalding v. Thomp- 
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payment of it in the mortgage deed (rf) ; by which means the 
mortgagee may obtain payment of arrears of interest beyond 
the six years limited by 3 & 4 AVill. 4, c. 27, s. 42, without 
resorting to an aetion on the specialty (^), under 3 & 4 Will. 4, 
c. 42, s. 3. And this, it seems, may be done, though no case 
for tacking be made on the pleadings (,/'). 

1016 . Where real estate was the subject of the mortgage, 
the simple contract debts of the mortgagor could not formerly 
be tacked against the heir or beneficial devisee of the mort- 
gagor. But real estate having been made, by 3 & 4 Will. 4, 
c. 104, assets in the hands of the heir or devisee of the debtor, 
for the payment as well of simple contract as of specialty debts, 
the mortgagee may now tack subscipicnt simple contract debts 
against those persons by reason of their liability in res|icct of 
their possession of the estate to pay such debts ; but not 
against specialty creditors (^), prior to the passing of 32 & 33 
Viet. c. 46, by which in the administration of the estates of 
deceased persons specialty and simple contract creditors arc 
treated as standing in ccpial degree ; and it is considered that 
the act has not enlarged the right of tacking (A). 

1017 . The following is a concise view of the practical clFcct 
of the rules which we have been considering. 

A prior legal mortgagee (i) being without notice of a mesne 
incumbrance (A), and having acquired at any time before a 
lis pendens affecting the securities and duly registered (Z), a 
subsequent charge on the estate, unless, it seems (but query) 
siich subsequent charge being a lien only, and not for a debt 
advanced on the credit of the property, were purchased by the 
prior mortgagee without the consent of the mortgagor (m). 

{d) Elvy Norwood, IG Jnr. 493, the act, seo Williams’ Estate, Ke, L. K., 
and 6 Do G. & 8. 240. 15 270. 

(e) llantcr r. Nockolds, supra. (i) Kale I. (9940 

(/) Elvy V. Nonvood, supra. (A) Kulo IV. (10070 

(^) Bolfo r. Chester, 20 Bear. GIO; (7) Rule V. (10100 

Thopsas V. Thomas, 22 Bear. 341. (m) (10040 

(A) As to the mode of construing 
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Or a puisne mortgagee or person wlio has lent his money on 
the credit of the property, including, perhaps, a prior judgment 
creditor under the new law (n), and under the old law a prior 
judgment creditor with a subsequent mortgage ( 0 ), and who, 
by purchase or othermsc, has obtained a prior legal interest (p) 
at any time before a decree to account in a suit affecting the 
priorities of incumbrancers on the estate (y), and without 
having had notice (r) of prior incumbrances at the time of 
lending on his original security: 

And (whether the legal interest were originally or subse- 
quently acquired) holding both securities in the same right (s) 
— may tack — 


by mortgage, further charge, ^ mortgagor, and all who claim 

jiulgmont (/), or statute (all these under him, including mesne iuenm- 

bcing a lien on the estate ( 9 /) ), J « V brancers {u). 


Ilond and other specialty debts ^ 
of the mortgagor, in the case of a 
luortgugc of realty, whether free- ^ 
hold or copyhold (a*), and also by 
virtue of & 4 Will. 4, c. 104, his 
simple contraet debts (y), j 


•a 

to 

€3 


Tlie heir and beneficial devisee 
of the mortgagor, where there are 
no mesne incumbrancers (ff). 


Bond and other specialty and 
simple contract debts of the mort- 
gagor in a mortgage of person- 
alty (z). 



The personal representative of 
the mortgagor, where there are no 
mesne incumbrancers (s). 


But tlicy may not tack— 

The simple contract bond or other 
.specialty debts of the mortgagor 
(being no lien on the estate (r) ), 


I The mortgagor,%ls creditors, as- 
^ I signecs for valuable consideration, 
a J devisees in trust or persons entitled 
3) I to a charge fur payment of his 
I debts, or the assignee of his heir, 
I executor or beneficial devisee ( 2 ;). 


(«) Rule II. (1003.) 
( 0 ) (1004 ) 

(p) llulc 1. (9940 
(g) Rule V. (1010.) 

(r) Rule IV. (10070 

(s) Rule 111. (10060 


(t) But SCO Rule U. (10030 
(«) Rule VI. (1011.) 

(or) RuleVlI. (10140 

(y) (10180 

(s) Rule vn. (10140 
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EQUITABLE PRIORITY — &VLVAGE. 


Chapter VII. Part 2. — Op Equitable Pmobity. 

1018i Of the General Hales of Equitable Priority, 

1033. Of the Higlit to consolidate several Securities. 

1018. The equitable^ like the legal mortgagee, is entitled, 
as against the mortgagor and all claiming under him, who have 
not or for any reason are not allowed to retain the foil benefit 
of tlie legal estate, to add to his original debt subsequent ad- 
vances or liabilities made or incurred upon the security or credit 
of the estate, without notice of any mesne charge (a) (1008). 
But when there are several ineiimbrancers whose equities are 
not disturbed by notice or otherwise, their rights generally take 
effect in order of date, according to the maxim Qtti prior cst 
tempore potior est jure (A). 

1019. A notable exception to this general rule is, however, 
made in favour of advances, by means of which the whole of the 
incuTribcred property is saved from loss or destruction ; and 
which, upon a plain principle of equity, arc payable in priority 
to all other charges of earlier date, and among themselves have 
precedence according to the inverse order of their respective 
dates. The most familiar application of this principle is in 
cases of botiomry, for the validity of which kind of security 
it is necessary that the advance should be made for tlic pre- 
servation or salvage of the ship, or the i)rosecution of the 
voyage (117, 1060). 

The same principle is applied in other cases to secure the 
repayment of money advanced li)r the preservation of incum- 
bered property from rum or forfeiture (208), and it entitles a 
solicitor, who brings a cause to conclusion, to priority for his 
costs, over one who j)rcviously conducted, but for want of means 

( 0 ) Wonnald 1 *. Maitland, L. J., John Ilolford, 1 Ch. Ca. 97, relating 
Ch. 69 (questioned as to the effect of to the liabilities of a surely. 
coDBtractiyb* notice, Agra Bank r. (b) Bristol v. Hungerford, 2 Vcm. 
Barry, L. B., 7 H. L. 13a); Calishcr Bcckctt v. Cordley, 1 Bro. C. C. 

V. Forbes, L. B., 7 Ch. 109. Sec St. 353; Bice v. Bicc, 2 Drew. 73. 
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or for other reasons has abandoned it : and it seems also over 
the costs of a former solicitor who has been discharged (r7)(224). 
The principle is alsp adopted in cases of payment of head rent, 
in order to prevent eviction by a superior landlord ; and in this 
form it is of common occurrence in Ireland. 

1020. It seems that this equity will not operate in favour 
of a stranger, by whom a voluntary and officious payment is 
made (rf), but any creditor, sub-tenant, or other person inte- 
rested in the preservation of tlie security (c), or, it is presumed, 
any one who lends at the instance of an interested jicrson, will 
be entitled to the benefit of it ; and if the lender be in receipt 
of the rents of the estate, ho must apply them in redemption of 
this charge in priority to his own security (jf). 

The principle is not applied in bankruptcy, in favour of a 
mortgagee who pays rent which is duo, or for which the landlord 
has distrained, so as to enable the mortgagee to stand in the 
landlord’s place, and bo preferred to other creditors, unless he 
have first applied to the court that he may have such priority in 
consideration of his paying the rent in arrcar(y). 

1021. One of several equitable incumbrancers may gain 
priority over the others by getting in a legal title in aid of his 
equity if he had no notice when he lent his money (896), for 
the court will not take from him the fruit of his diligence (A) ; 
but not if he originally took with notice of a prior security (i). 
And an incumbrancer can gain no advantage by taking a prior 
interest with notice of an agreement by the mortgagor not to 
dispose of that interest to the prejudice of the first mortgagee ; 

as where (A) a tenant for life mortgaged his life estate and 

% 

(c;) Cormack v, Bcislcyi 3 Do G. & (y) Anon., 1 Atk. 102; Cocks, Exp., 

J. 157. 3 D. & C. 8. 

(<I) Ectherstono v, Mitchell, 11 Ir. (A) Bamctt v. Weston, 12 Vcs. 130; 
Eq. R. 36. Bates v. Brothers, 2 Sm. & G. 609; 

{e) 1(3.; Locke r. Evans, 11 Ir. Eq. 17 Jnr, 1174; Shorpo v. Foy, L. R., 
R. 52; Hill V, Browne, 6 Id. 403; Dru. 4 Ch. 36. 

426. W Maxficld v, Bnrton, L. R., 17 Eq. 

(/) Sloanc V. Mahon, 1 Dr. & Wal. 16. 

189. (A) Hnrst t\ Ilnrst, 16 Bcav. 372. 
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covenanted not to exercise a power to raise portions : the 
mortgagees retained their priority over appointees of the por- 
tions who had notice of the agreement. And an equitable 
mortgagee, though originally without notice, can gain no 
priority by getting in a legal interest as against cestuis que 
trust of the mortgagor, after notice of their rights, for he takes 
subject to such rights, and becomes a trustee himself (1) : as a 
person who takes a legal mortgage, with notice actual or con- 
structive of an infirmity in the title, is subject to the equities- 
existing against the title ; and if the latter be set aside, the 
mortgage falls with it (m) (1002). 

On the same principle an equitable mortgagee, with notice 
of a former mortgage, but without notice of a trust charge prior 
thereto, of which the former mortgagee had notice, takes subject 
to tlie charge (w). 

The claim of the equitable mortgagee, against the mortgagor, 
will in like manner prevail (o) against the solicitor of the latter, 
into whose hands the deeds come after the equitable right has 
arisen ; and will prevent the solicitor from acquiring as against 
him any Hen on the deeds for his costs after that period. Nor 
will the lien, under such circumstances, arise where the costs 
have been partly incurred for the benefit of the equitable mort- 
gagee, unless the solicitor were actually employed by him ; the 
solicitors lien being a right arising out of the relation between 
employer and employed (p) (296). 

1022. The rule under 'which an incumbrancer 'without 
notice, having the legal estate, is protected, though he claim 
through one who had notice (1001), is also inapplicable where 
the interests are equitable: an equitable incumbrancer being 
unable, by concealing his notice from a person, who claims 

(Z) SaundcTS r. Dehew, 2 Vern. 271; (») Karl Pomfret v. Windsor, Belt's 

Allen V. Knight, 5 Hare, 272 ; Mam- Snp. Yes. sen. 412; Eland Eland, 1 
ford V. Stoliwasscr, L. R., 18 Eq. 55G. Bcay. 235. 

Whether he can get priority if ho ao- 00 Molesworth v. Robins, 2 Jo. & 
quire the legal interest \vithont notice Lot. 358; Pelly v- Wathen, 1 Do G., 
of the rights of tho cestuis qne trust, Mac. & 6. 16 ; Smith v. Chichester, 
sec (1002)- ^ Blnnden v. Desart, 

(m) Cookson r. Lee, 23 L. J. (Ch.) Id. 406. 

N. S. 473. (p) Pellr r. Wathen, supra. 
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under him, to make his security more extensive, or give to his 
assignee a better right than that which he himself possesses. 
Therefore, where there were tlnrec successive mortgages to A., 
B. and C., and C. had notice of B.’s mortgage, and registered 
before him, and then assigned to D., who had no notice of B.'s 
mortgage, D. was held not to have priority over B. (y). 

This rule applies to an equitable mortgage by a trustee 
of the property of his beneficiary. The mortgagee, claiming 
under a breach of trust, cannot set up his right against that 
of the beneficiary, although the latter, after intrusting his 
property to the trustee, have made no inquiry as to the manner 
in which ho has disposed of it (/•) (1002). 

In fact where there is an infirmity in the title of a mort- 
gagor, or an incapacity to contract, he can convey no equitable 
interest to his mortgagee (s); and on the ground that a right 
cannot generally be established in a mortgagee which did not 
exist in the piirsoii under whom he claims, a creditor who 
advanced money to clear off rent in aiTcar, in order to jirevent 
ejectment against the devisee of a leasehold for lives, and took 
a mortgage to secure them, was not allowed priority over judg- 
ment creditors of the devisor (t). 

1023. A puim6 mortgagee cannot get any priority over 
an earlier, equitable incumbrancer, of whose security he has 
notice, by the aid of the first mortgagee, the latter upon 
payment being only a trustee for the mortgagor, and unable 
to charge the estate. Thus where after successive mortgages 
to A. and B., a third morigage was made to C., in which A. 
joined, and covenanted that after payment of his debt 4he 
estate should stand charged wdth C.’s mortgage ; it was never- 
theless held, that C. should follow in ’’his regular order after 


(^) Ford V. Whito, 16 Beav. 120; 
Tothill, 284; Duke's Cbar. Us. G39. 

(r) Cory V. Eyre, 1 De G., J. & S. 
149 ; Baillie M'Kcwan. 3fi Beav. 
177; Shropshire Union, &c. Co. v. The 
Queen, L. U., 7 E. & 1. 496. 

(s) Robinson r. Briggs, 1 Sm. & 
Giil. 188; Collinson r. Lister, 20 Beav. 


.356; 7 Do G., M. 8c G. G34; Parker v. 
Clarke, 30 Beav. 54; 7 Jiir., N. S. 12G7; 
Inman v. Inman, L. R., 15 Eq. 2C0. 

it) Angcll r. Bryan, 2 Jo. & Lat. 
7G3; and see Pinkctl r. Wright, 2 
Hare, 120; 12 Cl. & Fin. 7G4; Clack 
V. Holland, 18 Jur. 1007; 19 Beav. 
2G2. 
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PURCHASE MONEY BOUND BY EQUITIES. 


B. (m). Nor will any act of the first inciimbrancer with the 
legal estate^ amounting to an exercise of his rights unfair or 
injurious to succeeding incumbrancers^ be allowed to prejudice 
the rights of the latter. Thus (x) if the first mortgagee permit 
the mortgagor to receive the profits without requiring interest^ 
that interest shall not affect the land as against the second 
mortgagee^ so as to keep him out longer than if it had been 
duly paid. And if the first mortgagee sell the estate^ the pro- 
duce shall go in discharge of his debt^ whether it be received 
by him or by the mortgagor. 

1024. The produce of the sale of an estate is bound b}' 
all the same equities and claims which bound the estate itscli*. 
Therefore (y), if the mortgagor of an estate, having a life 
interest in the mortgage money, assign it, and afterwards the 
estate bo sold under proceedings against him in bankruptcy, 
but the proceeds are insufficient to discharge the mortgage, 
the mortgagee has a right, as against the assignee of the life 
interest in the debt, to retain the income of the produce of 
the sale until the mortgage be satisfied ; for before the sale 
he had a right to retain the estate until payment of the whole 
debt. So, if the mortgagee, having notice of a subsequent 
mortgage, join with the mortgagor in selling to a stranger, 
the money received by cither for the purchase shall sink so 
much of the prior debt for the benefit of the puisne mort- 
gagoc (z). 

And if a puisne incumbrancer purchase the estate, not 
merely contracting for the equity of redemption, but for the 
estate free from incumbrances, he must apply the purchase- 
money according to the priorities in time of the several incum- 
brancers, and has no right to satisfy his own debt first, and 
then to come as a specialty creditor against the mortg^or in 
respect of the deficiency of the purchase-money to discharge 
the prior incumbrances (a). 

(«) Brotherton't*. Ilatt, 2 Vern. 574. («) Bcntlbam v. Hainconrt, sapra. 

(or) Benfchain v. Haincourt, 1 £q. (^a) Greenwood v, Tayloi^ 14 Sim. 

Ca. AJbr. 320. 403; S. C. nom. A.-G. r. Cox, 3 H. L# 

Cy) Smith t?.‘ Smith, 1 Y. & 0* 338; C. 240. 
see 1 Drew. 616. 
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1026. Creditors under a decree for sale in a foreclosuro 
suit, only stand (5), as to balances remaining due to them 
after the sale of the estate^ in the same rank with creditors 
by bond and covenant. It was stated in the administration 
suit in which this decision occurred, that the Irish decree 
ibr sale is not a decree for payment of money, any more than 
the English decree of foreclosure (638), and is not allowed to 
be registered as a personal decree for payment. It can therefore 
give no priority against the other assets of the mortgagor over 
creditors by bond or covenant. 


1026. The rule of payment according to time also applies, 
where the securities have been effected by fraud; provided, 
that among the incumbrancers tliemselves the equities are 
equal : so tliat where the mortgagor effected two securities by 
depositing part of the deeds with one person and part with 
another, the first had the preference (c). And where a sum of 
money having been paid by order of the Court of Cliancery to 
a x)erson, to be applied by hiih in part in the purcliase of a house 
and fiuTiituro, which when purchased were to bo conveyed to 
trustees, he bought a house, of wdiich he took a conveyance to 
himself in fee, and afterwards deposited the title deeds with Iiis 
banlccrs as a security for advances: it was held, that(rf) accord- 
ing to the principles of tlie court, the prior trust, which was 
fastened on the property at the moment of the purchase, must 
l^revail, whether the bankers had or hod not (though it was 
assumed they had not) notice of the settlement. And so, if a 
trustee in part beneficially interested in the mortgage debt make 
an equitable mortgage or an equitable transfer as security for 
an advance to himself, the trust will prevail; and the possession 
of the deeds, thus acquired by a breach, of trust, will not assist 
the subsequent mortgagee («). 


(A) Wilson V, Lady Dnnsany, 18 Jur. 
7G2; 18 Rear. 293. 

(tf) Roberts V, Croft, 24 Bcav. 223; 
2 Do G. & J. 1; 27 L. J., Ch. 220; 
Dixon V. Mucklcston, L. R., 8 Ch. 1C5. 

(d) Manningford r. Tolcman, 1 Col. 
r,70. 


(^) Stackhouse t«. Jersey, IJ. & IT. 
721; 7 Jor., N. S. 359; Cory v. Eyre, 
1 Do G., J. & S. 149.; and see Welsh- 
man r. Coventry Union Bank, 8 W. R. 
729, where it was held that there was 
notice of the trust; and see Newton r. 
Newton, L. R., 6 Eq. 135, and judg- 
S S 


M. VOL. II. 
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In anotlier case (/), in which A., being entitled to a legacy 
charged on real estates^ joined with the owner of the estates in 
assigning the fund to trustees, who were to hold it as a charge 
upon the estates, and afterwards released the fund without the 
concurrence of the trustees, and then (having with another 
become trustee in fee of the estates themselves) mortgaged 
them, first in fee, and again to a judgment creditor, who, in 
consideration of the mortgage, acknowledged satisfiiction on 
her judgment : it was held, that the latter had priority over 
the trustees of the fund. The right to the fiind was to be 
made out, it was said, through A. He had released it, and 
willi his co-trustee had contracted to give the judgment creditor 
the benefit of a charge, instead of her judgment, upon which 
she entered up satis&ction on tlie fiiith of the contract and of 
the estate supposed to be vested in A. and his co-trustee. And 
though the release executed by A. was fraudulent as against his 
trustees, yet while it remained in force A. could not for them 
set up a tide prior to a bontt fide claimant on the equity of 
redemption of the estate, which was set free by that very release. 
It would be first necessary to establish an equity to set aside 
the release. 

It is conceived that in this case the trustees might have 
preserved their priority, by putting notice of their setdement 
upon the tide deeds. It is true, that as they were probably 
in the hands of the first mortgagee, the second mortgagee 
might even then have failed to get notice of it ; but, unless 
the case were affected by some such neglect or want of equity, 
the decision seems hardly consistent with the principles com- 
monly applied. It is difficult to sec in the fiict that A. had 
released the fund, a reason for giving priority to the subsequent 
mortgagee. ^It no doubt induced her to give up her judgment, 
but die trustees were not therefore the less innocent, were 
equally defrauded, and were earlier in time (1068). 

1027. The right of trustees to be indemnified out of the 
trust estate in respect of the liabilities incurred in the exercise 

went of Lord Hatherley, S. C., 4 Ch. (/) Greenwood CSmrchill, G Beav. 
143; Thorpe v. IlolUsworth, 7 Eq. 139« 314. 
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of tiieir office is to be preferred to any charge created by the 
cestui que trust (^)« . 

1088. In giving to equitable incumbrancerSj 'with equal 
equities, priority according to time, the court also considers, 
that as between the mortgagor and the mortgagee, the mort- 
gage affects the entire interest of the former, saving only the 
rights of prior incumbrancers. A mortgagor, after making 
an equitable mortgage, retains no equitable interest prior to 
that mortgage, and can therefore convey none to a subse- 
quent mortgagee. And upon this principle, where (A) A. 
mortgaged to B. the equity of redemption of real estate, 
reciting in the mortgage that a certain deed was deposited 
with C. as security for a debt charged on the same estate, but 
which was false, and A. did afterwards deposit the deed with 
C. as security for monies partly due before B.*s mortgage, it 
was held thsit C. had no priority over B. If^ at the date of 

B. *s mortgage, there had been, as was recited, a security to 

C. , which A. had afterwards paid off, or which had been 
otherwise avoided, B. would have had the benefit of the pay- 
ment or avoidance. The whole of A.’s interest was in &ct 
pledged to B., and he had nothing left in priority to that 
interest which he could transfer to C. 

1089. It sometimes happens that an incumbrancer has 
priority over one of earlier date than himself, but not over 
another w'ho is postponed to that incumbrancer; as where 
between securities dated in the order A. B. C., B. has prio- 
rity over A. and C. over B.; but as between A. and C., A. 
has priority. Here if the fund available be not more than 
B.’s security will exhaust, it will be paid first to C., to the 
extent of the debt for which he has priority over B., and the 
balance to B. But it seems that if the fimd be more than 

(^) Kxhall Coal Co., Re, 35 Bear. 123. 

449. And as to the paramount nature (A) Frazer v. Jones, 5 Hare, 481 ; 
of the rights of consignees of West on appeal, 17 L. J., Ch. 363; 12 Jur. 
India estates, see per Turner, "L, J., 443; see Hughes v. Williams, 1 De 6., 

Daniel i*. Trotman, 1 Moo. P. C., N. S. Mac. & G. G90, 

8 8 2 
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enough for B. all farther sums received by C. will be for the 
benefit of A. (i). In a case in Ireland, where, by force of 
registration, a deed gained priority over one of earlier date, 
it was held that the former could not shake off intermediate 
judgments of earlier date than itself, but carried them up, as 
was said, upon its back” 

1030. The question of priority between the unpaid vendor 
of real estate, in respect of his lien, and persons who claim 
under tlic purcliaser, depends, like other questions of equi- 
table priority, upon the circumstances of the case and tlio 
conduct of the jiartics, there being no especial equity attached 
to persons filling cither of those characters (Z) ; and as well 
l)etween such persons as other equitable incumbrancers, an 
innocent incumbrancer, though later in time, will prevail over 
one who has less claim to equitable considemtion. 

1031. The possession of the title deeds is also of great 
importance in determining the priorities both of legal and 
equitable incumbrancers. 

The right of a mortgagee who is postponed to another 
incumbrancer, to retain the possession which he has got, of the 
title deeds, has been the subject of much doubt. Although 
the owner of the estate is entitled to the possession of the 
deeds (m), it has been said, that being chattels, the person who 
is in actual possession of them may deal with them sulgcct to 
the rights of the true owner; and that a court of equity will 
not interfere with the possession of a person who has obtained 
them for valuable consideration without notice of a wrongful 
title, but will leave the owner to his remedy at law(w). And 
an equitable mortgagee has been allowed to retain deeds 
acquired fairly arid without notice against a mortgagee having 
the legal estate, and declared to be entitled to priority ; and to 

(i) Bonham r. Keano, 1 J. & H. (m) See Smith v. CSiichester, 2D. A 
CSS. War. 393. 

(k) Sparrow t*. Cooper, 1 Jo. 72. (?») Joyce v. Do Moleyns, 2 J. A L. 

, (I) Rice V. Rice, 2 Drew. 73. See 374; Walwyn r. Loo, 9 Ves. 24. 
Garrard v, Frimhel, 30 Bear. 446. 
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use them as he could in obtaining payment of his debt (o). 
But it was intimated by the Court of Appeal in another 
case (p), that the doctrine does not apply whcrc^ citlicr from 
the fund being in court or in consequence of the legal estate 
being outstanding in a trustee5 and the beneficial interest being 
claimed by several adverse but equally innocent purchasers for 
value without notice, the court declares the right to the estate 
or fund ; and that in such a case the decree would be 
incomplete, if, while declaring the plaintiff to be absolutely 
entitled to the wdiole beneficial interest, it left the title deeds 
in the possession of a defendant claiming to hold them under 
an adverse title, which the same decree declared to have no 
valid foundation. And in the same case (q) Lord llomilly 
(to whose views the Court of Appeal expressed themselves as 
not adverse) considered that, assuming the right of the prior 
incumbrancer to a declaration of priority, the question depends 
upon whether the person creating the charge in favour of the 
subsequent claimant had any beneficial interest in the subject- 
matter which he proposed to charge; if he had, then the person 
who claimed under him and had possession of the deeds would 
be entitled to hold them till he was redeemed or foreclosed: 
otherwise, if there were no interest in tlic person creating the 
charge. But neither of these modifications of the rule agrees 
with the decision in Joyce v. De Moleyns, where the holder of 
the deeds received them from a person who had no beneficial 
interest in them. 

In Hunt V. JSlmes (r). Heath v. Crealock (s), and Waldy v. 
Gray {t\ the deeds were honestly received from persons who 
had an equity of redemption in the property to • which they 
related, but whose possession was fraudulent; and although 
declarations of priority were made against the holders, orders 
for delivery of the deeds were refused: and in Heath v. 
Crealock, decided by Lord Cairns and by jAincs and Mcllish, 
L.JJ., it was said by Sir W. M. James, L. J., to be a rule 

CO ^o.gg 11. James, 8 L. T., N. S. fy) L. R., G Eq. 140. 

5; and see Heath r. Crealock, L. R., (r) 2 De G., F. & J. G78. 

10 Ch. 22. (s) L. R., 10 Ch. 22. 

(!») Newton r. Newton, L. R., 4 Ch. (t) L, B., 20 £q. 23S. 

143. 
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without exception^ that from a purcliaser for value without 
notice the court takes away nothing directly or indirectly 
which that purchaser has honestly acquired. If, however, the 
security relates to part only of the estate and an order bo made 
for the sale of the whole, the mortgagee may be ordered to 
produce the deeds for the purposes of the sale and to allow 
attested copies to be taken {u). 

An equitable mortgagee will not be ordered in bankniptc}* 
to deliver up his deeds to the trustee, to enable him to proceed 
with a sale of the property, before payment of the mortgage 
debt and the interest and costs of the mortgagee into court (or). 

1032. The redclivery of the deeds to tlic mortgagor by a 
mortgagee, who has once acquired possession of them, amounts, 
as regards persons who have subsequently lent their money on 
the foith of the mortgagor’s possession as owner, to a discharge 
pro tanto of the security ; and it has been thought convenient 
to consider under that head the authorities which relate both to 
the original taking or neglect to take the deeds, and to the 
return of tliem to the mortgagor or his assignee, without 
receiving the sum which is due upon the security (1408). 

Of the Right to consolidate several Securities, 

1033. If the owner of different estates mortgage them to 
one person, separately, for distinct debts, or successively, to 
secure the same debt, or the same debt witli further advances, 
the mortgagee may insist that one security shall not be re- 
deemed alone (y); upon the principle that I’cdcmption being an 
equitable right, the person who redeems must on his part do 
equity towards the mortgagee, and redeem him entirely (j?) — 
not taking one of his securities, and leaving him exposed to the 
risk of deficiency as to the other. 

This doctrine was acted upon by Courts of Law, in applica^ 

ff/) Thorpo e. HoHawortli, Ii. R., 245; Fopo r. OdbIow, 2 Id. 286; Jones 

7 £q. 132. v. Smith, 2 Yes. jan. 376 ; Collet «« 

ip) Ditton, Exp., L. R., 1 Cli. Div. Mandcn, cited there. 

567. (O Willie r. Lngg, 2 Eden, 78. 

(if) Shnttleworth v. Lajcock, 1 Vcm. 
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lions under the statute of Geo. II. to stay proceedings^ on pay- 
ment of principal^ interest and costs (a); aud it appears to have 
been recognized in other proceedings at law (&). It depends 
upon u principle altogether different from that upon which the 
doctrine of tacldng^ properly so called^ is founded ; altliough the 
circumstance, that the union of two or more securities is common 
to botli, has caused it sometimes to be treated as a branch of tliat 
doctrine. In tacking^ the right is to throw several debts, one 
or more of wliich are cither lent upon inferior securities on die 
same estate, or are mere specialty debts, upon the protection of 
tlie legal estate, the dominion over which is the very foundation 
of the right (094) ; but the right which is now to be considered 
depends upon the equitable principle that he who seeks the aid 
of the court must do equity himself; and it enables a mortgagee 
to unite, itnd to hold united, securities on different estates until 
payment of the debts charged on both of them — to make one 
estate liable for a debt specifically charged on another. To give 
a right to tack, one debt only needs to have been lent on the 
credit of the estate (1003) ; it is sufficient that the other be 
merely a lien upon it, and where the doctrine of circuity 
ajiplies, even that is unnecessary (1014) ; but the essence 
of the other doctrine is, that there shall be several estates, 
each spceifically liable for a particular debt. To the one 
notice at the time of the advance is fatal (1007); in the 
other, the right belongs to a mortgagee, who has taken several 
b'ecurities from the same mortgagor, and who, therefore, of 
necessity, has notice of the first mortgage, when he takes the 
second. 

1034» The mortgagee has a right to the benefit of this rule, 
though the securities be made to tnistceif, and even where they 
are made to different sets of trustees (c) ; and if the mortgages 
be made to different mortgagees, one of whom takes an assign- 
ment from the other of his security, the securities may be united, 
whether the assignee had an interest which entitled him to re- 

(«) Hoc d. Ko)-c V. 2 W. BI. 587. 

726. (tf) Tasscll r. Smith, 2 Dc G. & J. 

(&) See Marcon r. BloxaiOf llEzch« 713; 4 Jur., N. 1^. 1090. 
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quire an assignment (as where he was surety for that debt(£f) ), 
or whether he had no such interest (e ) ; and although upon 
taking the assignment ho liad notice of a subsequent incum- 
brance^ the owner of which would be affected by the union 
of the prior securities (/) : because it is said the latter might 
have contemplated the possible consolidation of the mortgage 
which precedes his own with a security on another estate. But 
consolidation was refused where the security on tlie second 
estate was not in existence at the date of the subsequent 
securities on the fii'st estate^ and the assignor of the prior 
security on the latter had notice of those subsequent securities 
at the date of the assignment (g). 


1035. Nor is the right of the mortgagee affected by reason 
of his selling one of the estates under his power (A) ; ol* by an as- 
signment taken after the bankruptcy of the mortgagor (tliougli 
the holder of an original security taken after notice of the insol- 
vent state of the mortgagor will not^ in bankruptcy^ be allowed 
to gain a preference by consolidating it with an earlier security 
for another debt (i)); by any other change in the ownership 
of tlic equity of redemption, cither by descent, sale, mortgage 
or other devolution of the estates (A) ; but the mortgagee may 
hold both, even against the purchaser or mortgagee of the 
equity of redemption of one of them without notice of the 
other mortgage, until payment of all that is due on both (/) ; 
and though the security of such a puisne mortgagee be earlier 
in date, but postponed from another consideration (tti). And 


(^d) Tivccdalc v, Twccdalc, 23 Deay. 
341. 

(c) Vint r. Fadgctt, 1 Gift. 44C; 2 
De G. & J. Cli ; 4 Jur., If. S. 254, 
1122. 

(/) Vint 1 *. Padgett, snpra. 

(ff) Baker r. Gray, L. B., 1 Ch. Dir. 
491. 

(A) Selby V. Pomfret, IJ. & II. 336; 
7 Jur., N. S. 830, SCO. 

(0 Hodgkin, Exp., L. K., 20 Eq. 7 1C. 
(ft) Alsagcr, Exp., 2 M., D. & De 
G. 328; Sdbj <?. Pomfret, supra; 
Margrave v. Lo Ilooke, 2 Vem. 207; 


Carter, Exp., Ambl. 733; Ireson i*. 
Dciiii, 2 Cox, Ch. Ca. 425 ; Tribourg 
r. Pomfret, cited Ambl. 733; Titley t*. 
Davies, 2 Y. & C. C. C. 399; Palk r. 
liord Clinton, 12 Ves. 48; Cater v. 
Charlton, Collet v. Munden, cited 2 
Vcs. jun. 377, and Lord Alvanlcy’s 
judgment there. Fosbrookc v. Walker, 
2 L. J., N. S., Ch. 101, is contrary to 
the current of authorities. 

(f) Ireson V. Denn, supra; Neve f*. 
Peunell, 2 H. & M. 170; 83 L. J., Ch. 
19. 

(m) Neve v. Pennell, snpra. 
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tlic purchaser or other assignee may then hold until he be 
redeemed^ both as to his own security and what he paid when 
he redeemed the original mortgagee (r). So that a puisne 
mortgagee has thus the power of throwing his debt upon an 
estate, which the mortgagor never made subject to it. And 
where three estates. A., B. and C., were mortgaged (e), and 
then A. was sold, and the purchaser paid off the mortgage and 
got the legal estate ; it was held, tl^t he, might compel puisne 
mortgagees of B. and C., having also a security on another 
estate^ D., to pay him all that he had paid to the first mort- 
gagee, talcing only a conveyance of B. and C., or to be fore- 
closed as to those estates. 

1036. But as to the right of the assignee to hold both 
estates, where, subsequently to the mortgage of both, one of 
them was sold, and the other moi*tgagcd,* Lord Hardwickc 
seems to have thought (/;), that in such a case the equitable 
mortgagee may throw his debt upon the purchased estate, by 
redemption of the original mortgage, only when the sale is 
subsequent to, and not when it precedes, his mortgage; because, 
when the sale comes first, the mortgagor has no longer a right 
of redemption in him as to the estate sold, and can therefore 
convey none to the mortgagee. But ho said, it would be dif- 
fcrcill, if that estate had only been mortgaged, for tlicn the 
mortgagor could have passed his right of redemption. It is 
not, however, from the mortgagor that the assignee of the 
equity of redemption acquires the right to hold both estates ; 
nor docs the mortgagor in fact, upon making a second mort- 
gage of one estate, pass his equity of redemption in the other ; 
all that he passes, in the other estate, is a possibility, enabling 
the puisne mortgagee to get at that csISitc, through the right 
which the first mortgagee has over it — ^by redeeming him, and 
getting the benefit of his securities. Now the prior mortgagee 
may clearly hold against the subsequent purchaser of the equity 
of redemption ; for his security is prior to the sale : if then the 

00 Titlcy r. Davies, 2 Y. & C. 0. C. ( 0 ) Sober t*. Kemp, 6 Hare, 155. 

399; BoTcy Skipwith, 1 Oh. Ca. O) Titloy v, Davies, sapra. See 

201. marg. note from Scijt. Hill’s MS* 
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assignee steps into his placc^ and derives his right through him 
(and he has no other equity), it docs not appear why he may 
not hold against a purchaser as well as against a mortgagee (p). 
But it is not clear that the point was raised. 

1037. It seems, however, that the redeeming assignee may 
be deprived of his right to hold both securities, or more properly 
he may be prevented from acquiring tliis right, cither by the 
mortgagor or the original mortgagee (y) : the mortgagor may 
do this by redeeming the first mortgagee himself ; and the first 
mortgagee by parting with one of his securities before he is 
redeemed; for the estate, being then no longer liable to his 
debt, the puisne mortgagee who redeems can acquire no title 
to it. 

1038. A mortgagee is entitled to be redeemed as to both 
securities, whether they unite in liim before or after the equities 
of redemption have been united in the hands of a purchaser or 
]misne mortgagee ; who take subject to the equities which sub- 
sisted against the mortgagor (r). It has been held to be other- 
wise where the securities united in the mortgagee for the first 
time after the sepaKation of the equities of redemption of the 
several estates, though the persons in whom they were vested, 
being devisees of the former owner, were only volunteers. • But 
it was intimated that there might have been some ground for 
the latter claim, if the mortgagee had become possessed of both 
the securities whilst the equities ivere yet in the hands of the 
same owner, though he had acquired them at difterent times 
The distinction taken in this case is, however, open to much 
doubt, although it was some time after recognized by- the Court 
of Exchequer (^). It «proceeded upon the principle, now over- 
ruled, that it was the possession by the mortgagee of the legal 

{p) And Bcc Beevor r. Luck, L. K., 1122 ; Bceror Lnck, L. B., 4 Eq* 

4 Kq. 537. 537. 

{0 Titlcy t*. Davies, sapra. See («) White v, Hillacrc, 3 Y. & C. 507. 
marg^. note from Serjt. Hiirs MS. {t) Marcon v. Bloxain, 11 Exch. 

(r) Vint a, Padgett, 1 Giff. 446; 2 586. ‘ 

Dc G. & J; 611; 4 Jur., N. S. 254, 
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estate in the two properties which entitled him to consolidate 

(1042). 

1039. Where the whole estate was mortgaged to A. in 1821, 
to secure 6,000/., tlic equity of redemption being as to one- 
third in X., and as to two-thirds in Y.; and tlicn in 1831, X.’s 
third was conveyed to B. to secure 12,000/. ; and in 1833, Y.’s 
two-thirds to C. to secure 2,106/. ; and in 1838, the mortgages 
to A. and C. were assigned to D. : the case ivas treated as if the 
securities to B. and C. were charges upon different estates, and 
D., the assignee, ^ras not allowed to retain the securities to A. 
and C. as against B., until payment by the latter of all that 
was due on those securities. The decree (u), therefore, was for 
redemption by B., the second mortgagee of one-third, of all 
tliat was due on the security of 1821, which affected the whole 
estate, and, in default, foreclosure. Then for an accotmt of 
subsequent interest due to D. in respect of the mortage to 
C. of the two-thirds (1833), with a direction to distinguish 
the araoimt due on the mortgage of 1821, and to divide the 
same into three parts ; and for redemption on payment by X. 
of one-third of the amount due on the last-mentioned mortgage, 
and by Y. of the other two-thirds tliereof, and also of the sum 
due on tlic mortgage to C. of 1833 ; in default of payment, X. 
and Y. being severally foreclosed. In case of redemption by 
B., an account 'was directed of the amount due on his seenrity 
(1831), and subsequent interest on what he should pay D.; and 
redemption by D., on jmyment of all found due to B., and in 
dc&ult foreclosure. 

Provision was then made for redemption by X. and Y. 
respectively, and in default for foreclosure of tliem respectively, 
in similar terms mntatia mutondtit, having regard to their re- 
spective shares. In case D. should redeem B., an account of 
the sum due to D. in respect of C.’s seciuity (1833), and sub- 
sequent interest on what he shoidd pay B.; and redemption 
du'ected by X. and Y., and, in default^ foreclosure of them 


(tt) Thornexcroft t. Crockett, 2 H. of L. C. 280. 
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respectively, in similar terms mutatis mutandis^ having regard 
to their respective shares in the mortgaged premises. 

In this case 13., by virtue of the rule, that a mortgagee ought 
not to be redeemed in part (1429), -was called upon to redeem 
the whole security of 1821, which affected all the estate; but 
as to the right of redemption given to X. and Y., it was dif- 
ferent, because their rights arose out of mortgages of distinct 
shares of the estate, effected after the splitting of the equity of 
redemption. 

1040. Nor is the mortgagee with several securities entitled 
to the discharge of both debts, against a person who happens 
to be engaged {x) with another in one mortgage only, though 
his co-mortgagor may have [fledged another estate to the same 
mortgagee. As where a mortgagee of one estate takes a 
second mortgage thereon as further security for an advance 
to another person, whose estate is also mortgaged to secure the 
same debt (y). The estate of the latter is here only liable for 
the sum advanced to him ; but the estate of the first mortgagor 
is liable for both debts. In like manner, if two join in mort- 
gaging their several estates to the same mortgagee, to secure a 
sum advanced to them both, or to one of them only, and then 
one mortgages to the same mortgagee, for his own debt, pro- 
perty, part of which was included in the former mortgage (r) ; 
he who is not mixed up with the last security shall not have 
the onus of redeeming it. And so where different interests in 
the same estate are mortgaged, and one of the owners after- 
wards mortgages his interest alone. As where a dowress and 
heir-at-law mortgaged the estate, which liad descended subject 
to a mortgage, and then the heir mortgaged again ; the dowress 
was held entitled to ?icr dower (a), subject only to payment 
of the ancestor’s mortgage, and of that in which she had herself 
joined, with the interest and so much of the costa of suit as 
related to those sums. In all which instances it will be ob- 

(at) Jones r. Smith, 2 Ves. jun. 376. 329; 10 Jur. 328; Bowker v. Bull, 1 

(^) Aldworth v. Robinson, 2 Bear. Sini., N. S. 29. 

287. (fl) Jones r. Griffith, 2 Coll. 207* 

( 2 ) Higgins t*. Frankis, 15 L. J., Ch. 
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served, that, though tho securities were all in one hand, the 
equities of redemption in the estates, or in different interests 
in the same estate, were vested in divers owners. 

1041 . Where a tenant for life had charged the estate (&) in 
exercise of a power reserved to him, and had mortgaged die 
charge with other property to a second mortgagee, it vras held, 
that the remainderman might redeem die latter without paying 
off his whole debt; on the ground that the burthen of tho 
whole redemption would in effect be an increase, by so much, 
of the charge ; making die estate of no value to those in 
remainder ; but it was intimated, that there was a distinction 
between the cases of the mortgagor and of the remainderman, 

1042 . The right of the mortgagee to hold both securities 
formerly seems to have been considered to be limited to cases 
in which both were legal securities ; and this appears actually 
to have been the case in the early examples of the rule. Sir 
W. Grant says (c) : — If two separate estates are mortgaged, 
by which, I understand, the legal interest absolutely, and, at 
law, in’edeemably, conveyed, diis court will not interpose in 
favour of the redemption of one without the redemption of 
both.” And again, — If there arc two legal mortgages, 
which at law are become absolute, the mortgagee shall Insist 
upon being redeemed as to both or neither.” And Aldcrson, 
11., says (rf), — Where a mortgagee is in possession of the 
legal estate in two properties.” In a case (e) where a second 
(equitable) mortgagee of one estate, upon discharge of tho first 
mortgage by sale of part of the mortgaged property, became 
entided to and filed a bill to enforce an assignment of the legal 
estate in the residue, the question wa» raised whether this 
was an interest enabling him to hold it, widi another security 
given him by the same mortgagor, on a different estate, against 
die mortgagor’s assignees. But the point was not decided. 
Assuming the necessity for a possession of the legal interest, 

(&) Lord Kensington r. BouTcric, (^) 3 Y. & C. €09. 

19 Bear. 39. (O Grngcon t*. Gcrrard, 4 Y. A C. 

(o) 2 Ves. jun. 376. 119. 
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it would seem^ upon the principle already noticed (808), that 
the best right to call for the legal estate, accompanied by an 
assertion of ownership, is equivalent in these matters to the 
actual possession of it, that this question might have been well 
answered in the affirmative (/)• 

But it is now settled that a mere equitable interest in the 
securities will enable the mortgagee to hold them both, the 
right not being founded upon any pnnciple connected with 
the legal estate. Where A. assigned a reversionary interest 
in equitable personalty to B., and secondly to C. (a mortgagee 
under A. of freehold and leasehold estates), upon trust for sale, 
and payment of the residue to A., and then sold to D., who, 
before completing his purchase, paid off B. ; and A. declared, 
that until execution of the assignment to D., he should stand 
in B."s place and have the benefit of her security; it was 
held(^) that C. might foreclose against A. and 1). (the latter 
being adjudged to be entitled to the benefit of B.’s security), 
in default of payment of both his securities. Here all the 
interests in the personalty were of necessity equitable, but the 
rule was put into operation in favour of a puisne, and against 
a prior incumbrance, ou that fund. 

1043. The right of complete redemption overrides the right 
of the surety (1163) for one of the debts, who discharges it, 
to have the full benefit of the security for that debt; unless 
there be a special contract that the surety’s right shall have 
priority ; or unless fraud or misrepresentation against the surety 
have affected the rights of the mortgagee (A). A conti*act in 
the surety’s favour will not be inferred, from tlie mere fact 
that the suretyship extends only to one of the debts, and that 
he refused to be bountl for the other. 

(/) AndBcoBcrridge,Exp., SMont., rule was applied in bankrnptcj hy 
Den. & De G. 464; Higgins v. Frankis, directing an account of what was due 
15 L. J., Oh. 329; 10 Jar. 328. ' npon all the securities. 

(|^) Watts r. Syiiics, 16 Sim. 640; (A) Farebiother t*. Wodehouse, 23 

and 1 Do 6., Mac. & G. 240; Neve r. Beav. 18; 2 Jar., N. S. 1178; 26 L. J., 
Fonnell, 2 II. & M. 170; per Sir W. Ch.81. Appeal compromised, 26 L. J., 
P. Wood; and see Berridgo, Kxp., Ch. 240, 

3 Mont., Dea. & Do G. 464, where the 
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1044. The incumbrancer may also unite securities of di£> 
ferent natures, as an assignment of equitable personalty with 
a mortgage upon freeholds and leaseholds (z). 

1046. The right of the mortgagee to be redeemed'as to his 
whole security applies whether the suit be by a person actively 
seeking die aid of equity to redeem, or a foreclosure suit, where 
the mortgagee, who is liable to be redeemed, comes to enforce 
his legal right {k\ So in bankruptcy the mortgagee has this 
right, w’hether the application to the court bo by him or not, 
it being now well settled, that whether the suit is for fore* 
closure or redemption, the mortgagee is equally entitled to 
say to die mortgagor, "You must redeem entirely or not at 
all ”(0(1664). 

It is dear, on the other hand, that the mortgagor cannot 
insist upon this rule as against die puisne mortgagee of seve* 
ral estates, of which there are prior mortgagees to different 
persons. Either of such persons may be redeemed separately 
by the puisne mortgagee, notwithstanding the mortgagor’s 
objection (in). There is no question here of leaving either of 
the prior mortgagees a part of his security which may be defi- 
cient, nor does it concern either of them, whether the other 
be redeemed or not. And if the puisne mortgagee seek to 
redeem those prior to him in one suit (which he may do if 
they do not object) he may still have a decree to redeem them 
separately; for this mode of proceeding will not alter his 


(0 Watts r, Symes, 16 Sim. GIO; 
and see Spalding v. Thompson, 2G 
Bcav. 637; Tassell r. Smith, 2 De G. 
& J. 713. So in Jones r. Smith, 2 
Vcs. J. 376, ^'hich was reversed by tho 
Ilonse of Lords; but the reasons do 
not appear, and there scemn no doubt 
on tho point. 

(A) Tribourg v. Lord Pomfret, cited 
Ambl. 733. 

(1) Berridgo, Exp., 3 M., D. & De G. 
4G4; Watts v. Symes, 1 De G., Mac. 
& G. 240; Selby v. Pomfret, 7 Jar., 
N. S. 836, 860; 1 J. & H. 336; 3 


De G., F. & J. 51)5 ; notwithstanding 
Smeathmaii r, Bray, 15 Jnr. 1051; 
Holmes r. Turner, 7 Hare, 367, n. 
The terms ef redemption are tho same 
whether they be ascertained in a suit 
for redemption or foreclosure. (2 Hare, 
334; 6 Id. 160.) The point in question 
was not aigne<t before Wigram, V.-C., 
and no reason is given for the decision, 
which may have been on the ground 
that both the mortgages were not legal. 
Thej' were so in Smeathmou v. Bray. 

(m) Pclly r. Wathen, 7 Hare, 351; 
Sec S. C.. I De G., Mac. & G. IG. 
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rights as between him and the mortgagor, or prevent him 
from giving up his right to part of tlie security if he shall see 
lit, and working out his claim against the I'cst (1670). 

1046. Nor does the right of retainer arise where one secu- 
rity has been satisfied before the other was complete. There- 
fore where there was a mortgage on one estate, and a judg- 
ment was also recovered, and the debt was paid into court, 
•nnd taken out by the mortgagee, before he had recovered judg- 
ment in respect of a mortgage debt charged on another estate 
(the security for which was held to be invalid), it was held 
that he could not retain the deeds, and refuse to reconvey the 
estate comprised in the satisfied mortgage, until payment of 
the seeond judgment (w). 


Chapter VII. Part 3. — Of Priority under Securities 
UPON Chattels Personal and Choses in Action ; 
AND upon Ships under the MAiiixi^rE Law. 

1047* Of ’Priority in Securities vj^on Chattels Personal and Choses in 
Action, 

1060* Of PiHorlty under tlie Maritime Law, 


1047. If a bond fide incumbrancer, without notice of a prior 
charge upon a chose in action or personal property in the hands 
of a tWrd person obtains possession (o), or gives notfoe of liis 
own charge to the person who lias the legal interest in or con- 
trol over the property, he shall generally be preferred to an 
earlier claimant who has not taken possession, or who has 
given later or no notice ( jo), unless the holder of the property 
have by other means acquired sufficient notice of the earlier 
claim (y) (888). 


(») Mayor of Brecon Seymour, 20 
Bcav. 648; 5 Jur., N. S. 1009. 

{o') Daniel v, Russell, 14 Yea. 392. 
{p) Dearie v. Hall, 3 Russ. 1 ; 
Iioveridge v. Cooper, id. 30; Foster r, 
Blockatone, 1 M. & K. 297; Foster v, 
Cockerell, 9 Bli., N. S. 332; Meux 
V. Bell, 1 Haro, 73; Hulton r. Sandys, 


Yonngc, 602; Leo v, Howlctt, 2 K. & 
J. C31. Under the Policies of Assur- 
ance Act, 1867, the date of notice of 
assignment of policies regulates tho 
priority of all claims under tho assign- 
ment. (Sect. 3.) 

ty) Lloyd V, Banks, L. R., 3 Ch. 
488. 
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Before taking his security, he ought however to inquire 
if any notice have already been given (r); but he shall not 
suffer from neglecting to do so, if by inquir}*^ he could have 
got no information as to the earlier charge — as if one trustee 
only had notice of it and had died (s). 

1048. The notice will be effectual when tlie frind is in the 
hands of the person who is to apply it, though it be not actually 
payable (f). But it does not disturb the order of priority until 
the fund has reached liis hands, or has become due from him. 
Therefore an assignee who gives notice at any time before 
that period will retain the priority which is given by the 
date of his security, against another incumbrancer of later 
date who has given an earlier notice (u). This rule has been 
applied to an attachment (v) issued out of the Court of the 
Lord Mayor of London, against a fund, before it has come 
to the trustee’s hands. 

A result of this rule is, that an incumbrancer of later date 
may obtain priority, notwithstanding the utmost diligence of 
one earlier in time in giving notice of his security. For if the 
later incumbrance be made in favour of the trustee or holder of 
the fund himself, no notice by the owner of the prior incum- 
brance will affect the security of the trustee. The notice will 
not operate before the fund comes into the trustee’s possession ; 
and when he receives it, the notice of his own security will first 
attach and give him precedence (ar). 

Notice should nevertheless be given at the earliest period, 
for though the trustee has priority in respect of all charges 
existing in his favour at the date of the notice, he cannot 
afterwards acquire any new charge or right of set-off, and he 
is from that time bound to withhold all ^irther payments on 


(r) Smith p. Smith, 3 Cro. & M. 
231. 

(«) Meux V. Bell, supra; Foster r. 
Blackstone, supra. 

(t) Addison v, Cox, L. B., 8 Ch. 76; 
and it should be given to the persons 
'who have 'the actual control of the 
fund at the date of the charge.* (Bridge 

M. VOL. II. 


V. Bcadon, L. B., 3 £q. 664.) 

00 Bullcr V, Plunkett, 1 J. & IT. 
441; 7 Jnr., N. S. 873; see Suffolk, 
Earl of p. Cox, 15 W. B. 733. 

(t?) Webster r. Webster, 31 Bear. 
393; 8 Jnr., N. S. 1047. 

(ar) Somerset r. Cox, 33 Bear. 634; 
10 Jur., N. S. 351; 33 L. J., Ch. 490. 

T T 
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account of the mortgagor^ unless made with the mortgagee’s 
consent (y). 

1049. The priority of the holder of the fund extends not 
only to actual charges^ but to all rights of set-off and other 
equities existing between him, or the estate out of which the 
fund is payable, and the person entitled to the fund subject 
to the incumbrances (r). 


1060. All incumbrancer (a) upon a fund in court should 
apply for a stop order, of which notice should be given to all 
persons who Iiave obtained similar orders upon the fiind(&), 
and which will be as effectual as notice in other cases in giving 
]n*iority (e) ; like notice also, it applies only to the xiarticular 
charge in respect of which it is obtained, though it be granted 
against the wliole fund (fi)» If after the stop order have been 
obtained the share is carried over to the account of the mort* 
gagor and his incumbrancers, a stop order obtained by a later 
mortgagee will not affect the priority of him who obtained the 
first, though it seems it would be otherwise if the fund were 
carried over to the account of the mortgagor alone (c). The 
right thus acquired by a imisne incumbrancer without notice 
cannot be disturbed by a mere notice to the paymaster general, 
who is not a trustee of the funds in his hands, but only the 
agent of the court (900). 


1061. When a person who has a lien upon a fund, of 
which he is the holder, pays it into court, he should state his 


(y) Stephens r. Venables, 30 Bear. 
625. 

(ff) Webster v. Webster, ^Stephens t?. 
Venables, supra. Sec Willes •c, Green- 
liill, 29 Bear. 376; 4 Do G., F. & J. 
147, on question o£ notice; Nelson r. 
London Assurance Co., 2 Sim. & St. 
202 . 

(ir) Grecnin;; ?*. Bcckford, 5 Sint. 
105. 

j;5) Hnlkes <?. Day, 10 Sim. 41. 
Since the Judicature Acts, it is uot 
necessary for a pcr&on, >vho has reco- 


vered judgment in a division other 
than the Chancery Division of the 
High Court, to obtain a charging order 
before applying for a stop order on 
a fund standing to the credit of the 
Chancery Division. (Hopewell r. 
Btirncs, L. R., 1 Ch. Div. 630.) 

(c) Greening r. Beckford, supra; 
Worburton v. Hill, Kay, 470. 

(r7) ^r*Lcod r. Buchanan, 33 Bcav. 
234; 9 Jur., N. S. 1266; 10 Id. 223. 
(c) Lister V. Tidd, L. U., 4 Kq. 462. 
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claim and obtain a stop ordcr^ otherwise he may lose his 
priority as against a creditor witliout notice of the lien, who 
gets such an order (/). But if iKjfore conversion and payment 
into court of the proceeds of incumbered property, an incum- 
brancer has completed his title by giving notice to the holder, 
an earlier stop order obtained by another claimant will not 
affect his priority (/;). So if there be no fund in court, which 
could be the subject of a stox) order before the bankruptcy of 
the assignor, and the assignee have given notice, he will have 
a better right than the bankruptcy trustee to the fund when 
brought into court (A). And until the court has made itself 
the trustee by dealing 'with the fund, or so long as any thing 
remains to be done in connection with it, wherein the trustee’s 
concurrence is necessary, notice to him will give priority (i). 
It has however been held that if tlie trustee himself make the 
advance, the fund being in court, he is bound to obtain a stop 
order, so that any other x>6rson who proposes to make an 
advance may ascertain whether the fund is incumbered (A). 

AVliere several stop orders have been obtained on the same 
day, a iirior notice by one of the creditors will give priority to 
his claim (/). 


1062. The rule as to giving notice is binding upon the 
trustee in the bankruxitcy of a person interested in the fund, 
whose omission to give it will cause the postx)onemcnt of his 
interest to that of a subsequent assignee for value by whom 
notice has been given (m). This is upon the principle that 
the bankrux3tcy trustee stands in no better position tlian the 
bankrupt, and is equally subject to all the rales concerning 


(/) Swftvne V. Swajnic, 11 Bear. 
4G3. 

Of') Brearcliff v. Domogton, 4 Do 
G. & S. 122; Livcscy r. Harding, 23 
Bcav. 141. See Ettj v. Bridges, 2 Y. 
& C. C. C. 486. 

(/t) Day V. Day, 1 Do G. & J. 144; 
S. C. 23 Beav. 391 ; 8 Jar., N. S. 403, 
782. 

(i) Warburton v. Hill, Kay, 470; 


Matthews tiwGabb, 15 Sim. 51 ; Thomp- 
Bon V. Tomkins, 2 Dr. & Sm. 8. 

( k') liJdcr V, Maclean, 3 Jur., N. S. 
2S3. 

(0 Timson v. Bnmsbottom, 2 Keen, 
35. 

(?w) Barr's Trusts, Re, 4 K. & J. 
219; 4 Jnr., N. S. 101.8; JJoyd r. 
Banks, D. R., 4 Eq. 223; see Id. .8 Cli. 
488; Russell’s Policy Trusts, Re, L. R., 


15 Eq. 26. 
T T 2 
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equitable rights. The same principle was applicable under 
the Insolvent Act (w). 

The bankruptcy trustee of the assignor of such property as 
falls within the order and disposition clause of the Bankruptcy 
Act (o) so far stands in a higher position than the bankrupt^ 
that whereas under ordinary circumstances the title of the par** 
ticular assignee is complete as between him and the assignor, 
without any notice by the former (the notice being material 
only as between the assignee and a third party, and the absence 
of notice alone being no evidence of the invalidity of the as- 
signment {j}) ), the bankruptcy trustee of the assignor, where 
notice has not been given at all or until after the bankruptcy, 
will be entitled to the ftmd against the particular assignee 
himself, whether it fall into possession before or after the bank- 
ruptcy, and though the bankrupt’s interest was only contingent, 
because the fund is within the order and disposition of the 
bankrupt with the consent of the particular assignee, of which 
consent his neglect to give notice is evidence ( 7 ). 

1063. The bankruptcy trustee however will not become 
entitled, where the mortgagee would have completed his title 
but for the fidse representation of the mortgagor (r), nor where 
the absence of notice docs not arise from neglect («). Therefore 
assignees in bankruptcy were not preferred to an assignee under 
a prior insolvency, 'who before payment of the fund into court 

(m) Atkinson’H Trust, Re, 2 De G., had not given notice, was entitled to 
yi. & G. 140; 16 Jiir. 1003; 4 De G. & priority over the assignor’s assignees 
S. 548; Re Cawthome, Id. 551, n. in insolvency under the Indian Act, II 

(o) Bankruptcy Act, 1869, s. 15. & 12 Viet. c. 21, s. 7, which contains 

(p) Dearie r. Hall, 1 Russ. 24; Cook an order and disposition clause. See 

r. Black, 1 Hare, 390. See Hobson v. Graingo v, Warner, 13 W. R. 833; 
Bell, 3 Jur. 100. ■ Barry, Exp., L. R., 17 Eq. 112, a ease 

(ff) Bartlett v. Bartlett, 1 De G. & of a chose in action, and therefore not 
J. 127; 3 Sm. & G. 533; 3 Jnr., N. S. within the rule under the Act of 1869. 
284, 705 ; liucas, Exp., 3 De G. & J. The coses of Stuart t*. Cockerell, L. R., 
1 13; Vickress, Re, 7 W. R. 642; Cold- 8 Eq. 607; and Rasseirs Trusts, Re, 
well, Exp., L. R., 13 Eq. 188. The 15 id. 26, ignore the effect of the statute 
decision in Bartlett v, Bartlett must on the title of asagnccs in bankruptcy, 
also bo taken to have overruled Pole’s See Bartlett v, Bartlett, supra. 

^^rusts. Re, 2 Jur., N. S. 686, where it (r) Belt, Exp., De G. 677. 

was held that the assignee by deed of (i) Rawbone, Re, 3 K. & J. 476; 

a reversionary interest in money, who S. C. id, 300; 3 Jnr., N. S. 666, 837. 
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had no knowledge or notice of the insolyenfs interest in it ; 
there being, under such circumstances, no consent, or laches 
which would be equivalent to consent, to the possession of the 
bankrupt (<)• 

1064. Tlie title of a person, who claims under a declaration 
of trust, is completed by the declaration of trust ; and a sub- 
sequent incumbrancer cannot gain priority over the ceHui que 
trust by giving notice. Therefore where (m) shares in a bank 
ing company stood in the name of a trustee, who executed a 
declaration of trust of them, of which no notice was given to 
the company, and afterwards pledged part of them, together 
with others belonging to himself, to the company, it was held, 
that against the latter, tlic cestuis que trust were entitled to 
such of the shares pledged as could be ascertained to have 
belonged to them. The authority of Lord Langdalc is indeed 
against tliis doctrine (.r) ; but V.-C. Wigram’s decision was 
affirmed in the House of Lords, and has been since followed by 
Loi’d Romilly, M. R. (^). The latter learned judge attempted 
to reconcile the conflicting decisions, on the ground that a 
violation of duty, and somctliing like fraud by the assignor, 
governed the case of Martin v. Scdgtcich. The case was 
simply this, — A. being bound by the rules of an insurance 
office, with which he was connected, to keep on foot a cei-tain 
insmance on every share held by him, and desiring to hold 
more shares without increasing his insurance, bought a number 
of shares^ and transferred them into the name of B. as his 
trustee; B. being then insured, but not a holder of shares, 
and therefore not under the necessity of effecting any further 
insurance. 

B. executed a declaration of trust of the shares to A., but 

(jt) The mortgagee was also pre- (w) l^inkett r. Wright, 2 Hare, J20; 
f erred to the assignees, where the fnnd 13 Cl. & Fin. 7G1, nom. Murray r. 
haying been transferred into the mort- Finkctt. 

gagor’s name without his knowledge, (or) S^Iartin v. Sedgwick, 9 Bear, 
was held not to be in his order and 383. 

disposition with his consent. (Rich- (y) Clock t*. Holland, 18 Jur. 1007; 
ardson, Exp., Buck, 480; Mont. & C. 19 Beav. 262. 

43.) 
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the latter gave no notice to the office 5 and B. afterwards 
mortgaged the shares to C., who gave notice^ and was held 
entitled to priority over A. It certainly appeal's^ as w^as 
observed by Lord Romilly, that the act of A. was in violation 
of his contract^ a species of frauds and an evasion of the rules 
of the society ; and if the judgment had gone on that footing, 
the case would not have clashed with Sir J- AVigram’s decision; 
but Lord Langdalc made no allusion to tlie conduct of A, lie 
treated him and C. as equally innocent, and throughout spoke 
of the omission of A. to give notice to the office, as the neglect 
by which C. had obtained the advantage. 

1066. The mortgagee, who docs all in his power to complete 
his tide by giving notice, will not be postponed because another, 
whose security is of later date, has been able to give an earlier 
notice. AVhere there was a mortgage of a ship and cargo, and 
the cargo was transhipped in a distant port, and again mort- 
gaged without notice of the first security ; and the second 
mortgagee gave notice to the consignees of the cargo, and the 
firat did the same later, but as soon as he heard of the tranship- 
ment, he was not postponed (sr). The mortgagee is not bound 
to adopt means for giving notice which may prove both useless 
and burthensome, and therefore need not send a notice to meet 
the master of a ship on a distant and roving voyage wherever 
lie may be, though by doing so his title may be earlier com- 
pleted (a), but possession must be taken at the first opportunity. 
Priority has however been forfeited by neglect to send notice 
where there was time, and a reasonable opportunity to commu- 
nicate with the ship (i). 

1066. The right t6 freight passes by a mortgage of the ship; 
and a mortgagee of freight may be postponed to an earlier mort- 
gagee or to a later mortgagee, without notice, of tlic ship, who 
first took or claimed from the master possession of the ship 
and fi.*eight (c). But if the mortgagee do not actually or 

u, (c) Feltham r. Clark, 1 Do G. & S. (ft) Lucas, Exp., 8 Do G. & J. 113. 
307. ( 0 ) 'Broiini v. Tanner, L. R., 3 Ch. 

(a) Fdtham v. Clark, supra; Lang- 697; Wilson v. Wilson, L. R., 14 Eq. 
ton r. Horton, 1 Hare, 649. 32. 
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constructively take possession^ the mortgagor or subsequent 
assignee will take it and will not be liable to account (d). The 
arrival of the ship in the docks is not such a completion of the 
voyage as will deprive a mortgagee of his right to the freight, 
if he do not take possession until the happening of that event. 
It is enough if he take possession before the complete discharge 
of the cargo, for the right to freight does not accrue until the 
delivery of the goods, unless there be a stipulation to the con- 
trary (tf) ; and so long as they remain on board undelivered, the 
possession of them is as much within the reason of the rule 
whilst the sliip is in, as whilst she is on her way to, the docks* 

1067. The mortgagee’s right to the height remains, although, 
from his security being only upon a part of the ship, he cannot 
lake exclusive possession against or prevent delivery of the cargo 
by ilic owner of the remainder ; for, though unable personally 
lo take possession, if he give notice to the part owner in posses- 
sion and require payment of his share of the freight, he will 
entitle himself to receive such share of all freight accruing and 
not actually due at the time of tlic notice (/*). 

The mortgagee’s neglect to take such early possession will 
not, however, give any better right to a subsequent incum- 
hranc<;r, who had notice of the prior security, when he took 
his own : in which matter a ship broker, who has advanced 
money for the ship’s use, seems to be in no better plight than 
any ordinaiy incumbrancer (^). 

1068. One who acquires a legal title to personalty will hold 
it free from a trust to which it w'as subject in the hands of the 
transferor, if the transferee took it without notice of the trust, 
even if he did not complete his legal title until after notice. 
But the assignee of a chose in action claiming under an instru- 
ment which is available only in equity takes subject to all tnists 

Cato V, IryiDg, 5 Be Q. & 8. v. Tanner, snpra. 

210) Brown v. Tanner, B. A., 8 Cb. (/) Cato v. Irviog, 5 Do G. & 
507; Rnaden v. Pope, L.R., S Iht. 260; 210; seo Camden v, Anderson, 5 T. R. 

Liverpool Marine Co. v, Wilsbn, 7 Cb. 709. 

507. (y) Gibflon r. Ingo, C litre, 112. 

(e) John, n W. Rob, 170; Broivil 



648 PRTOUITY BY DATE WHEN EQUITIES EQUAL. 

and equities which attach to it as against the assignor (A). 
Hence a sub-mortgage will fall with the original mortgage 
upon which it stands^ if the latter be set aside for fraud (i). 
And where a security by the continuing i)artners of a firm 
to the retiring partner was assigned by him, it was held, that 
the assignees took subject to the equitable right of set-off of the 
former against the latter ; and by taking a substituted security 
after the first, the assignees also become liable to such equities 
as liad arisen at the date of the second security (A). 


1069. Where the parties arc alike innocent and are 
equally diligent in completing their title, priority in the 
date of their respective securities will, as in equitable mort- 
gages of realty (1026), give the advantage. This may be 
illustrated by a case in which a person took a mortgage of a 
ship at sea, without notice that the master had a power of 
attorney from the mortgagor to sell his interest in the ship. 
Upon this power the master in fact acted and sold after the 
date, but to a person who had no notice of the mortgage. 
At the end of the return voyage each i>arty took possession ; 
but tlie right of the mortgagee w’as ujdield, thougli upon the 
terms of his making an allowance for the expenses of fitting 
the ship for the home voyage (Z). A stipulation which is 
founded upon the rule, that the freight is liable for the 
expenses of the voyage in which it is eamed (//i) ; and one 
part owner, being entitled as against the others to ha>'e it so 
applied, the mortgagee cannot put his right higher than that 
of the part owner from whom he derives his title (w). 


(A) Moore r. Jmis, 2 Col. 60; 
Friddy v. Bose, 3 Mer. S6; CockcU v. 
Taylor, 15 Bear. 103; Ord 47. Whiti*, 
3 Bcay. 357 ; Dunster t*. Lord Glcn- 
aall, 3 Ir. Ch. B. 47; Cole c. Muddle, 
10 Hare, 18G. 

(i) Cockell V. Taylor, supra; Bar- 
nard V, Hunter, 2 Jur., N. 8. 1213; 
Brandon v, Brandon, 7 Dc G., M. & 
0.865. 

Smith V. Farkes, 16 Bear. 115. 
(0 Call V. Irving, 5 De G. & S. 
210 . 


(?/i) Green r. Briggs, G Ilarc, 395; 
17 L. J., N. S. Ch. .323; Lindsay r. 
Gibbs, 2G Bear. 51; 3 Do G. & J. 690; 
2 Jnr., N. S. 1039; 5 Id. 376. The 
exi)cnscs include insurance; at least, 
as against the assignee of one of the 
part owners who has not given notice 
of his interest to the other port owners. 
Id. 

(4») Cato V. Irving, supra; Alexander 
f?. Simms, 18 Bear. 80; 5 De G., M. 
& G. 57. 
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A puisne incumbrancer upon chattels cannot by taking 
possession get priority over an earlier Incumbrancer, whose 
security has been duly registered under the Bills of Sale 
Acts (o). 


Of Priority under the Maritime Law. 

1060. The precedence of maritime hypothecations and liens 
is to be dctei’mincd according to the lex fori ( and the general 
rule concerning them is that the holders have priority over 
ordinary incumbrancers, and that if maritime hypothecations 
be given at different periods of a voyage, and the security 
be insufficient to discharge them all, the last in date shall 
be paid first (y) ; because by the last loan the ship %vas pre- 
served, and without it the former lenders would have lost 
llicii* security : and the bondholders’ right extends, in the 
absence of special provision to the contrary, to the whole value 
of the property salved (r). 

For the same reason, if a sliiji captured by an enemy, and 


(ri) Alien, Exp., L. U., 15 Eq. 2U9. 

(/;) Union, 30 L. J., Ad. 17; Lush. 
1*28. Tlio following is the onlcr of 
priority pointed out by the French 
rotlc: — 1. The costs of sale and di- 
vision of the proceeds; 2. Pilotage and 
other dues; 3. Costs of watching; 
4. Rent of warehouses for rigging and 
stores; 5. Costs of repairs to ship and 
rigging since the last voyage, and com- 
ing into port; (». Wages of master and 
crew employed in the last voyage; 7. 
Advances to the master for the use of 
the shi]> during the last voyage, and 
repayment of the price of goods sold 
by him for the same purpose; 8. Money 
due to the vendor, builders and work- 
men, if the ship have not yet made a 
voyage; and to the creditors for stores, 
works, refitment, provisions, armament 
and eqnipmenl^ before her departure, 
if she have already sailed ; 9. Money 
lent on the hull, keel, rigging and 
stores (i. e. on bottomry), for refitting, 
victualling, arming and equipping be- 
fore departnre ; 10. Premiums for in- 
suranco of the hull and appendages of 


the ship for the last voyage; 11. In- 
terest by way of damages to freighters, 
on default of delivery of their gooils, 
or for repayment of losses suffered by 
the snid goods by default of the captain 
or crew. In case of dcficicnc}^ the 
creditors mentioned under each of these 
heads come in pas$& in propor- 
tion to their Interests. 

One event in which these privileges 
will become extinct is when, after a vo- 
luntary sale (which must Ije in writing, 
niid may be either when the ship is at 
sea or in port), the ship has made a 
voyage under the name and at the risk 
of the purchaser, without opposition by 
the vendor’s creditors. The voluntary 
sale daring a voyage does not prejudice 
the vendor’s creditors; the ship or its 
price being still their pledge, with 
power to impeach the sale for fraud. 
Code do Commerce, 101—103, 195, 
19G. 

( 7 ) ^ytiney Core, Duds. Ad. 13; La 
Constancia, 2 W. Rob. 404. 

(r) Great Pacific, L. 11, 9 P. C. 51C. 
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subject to a mortgage^ be rausoincd, the ransom shall be 
raised out of the ])rofits iiotmthstaiidiiig the mortgage (s). 
And if money be mised by respondentia on the cargo ( 146 ), 
and bo not applied in forwarding it, but the cargo is sent on 
by the act and at the cost of the owner, the service is in the 
nature of salvage, and the person who has rendered it will 
have priority over the holder of the respondentia bond(^). 
It is the fact of salvage, in the case of a security, which 
gives the priority, and the last incumbrancer will not be 
privileged against the right of a former lender, unless the 
loan arose out of the destitute state of the master and his 
inability to get the necessary supplies for his vessel on the 
])ersonal credit of himself or his employers (u). In like 
manner, in the case of an incumbmnee on i*cal estate, where 
a creditor liad prevented the eAnction of the lessee by ad- 
vancing money to pay oft’ arrears of head rent, it was inti- 
mated (.r), that this rule shoidd not be made an instrument, 
by which the owner, subject to the mortgage, might get a 
collusive preference for the salvage creditor. Nor will the 
creditor derive any advantage over a prior incumbrancer, by 
reason of an advance for the necessity of the ship beyond 
tlic actual extent of the bottomry bond. Therefore, where 
charterers of a ship, with notice of a mortgage, took a bot- 
tomry bond which did not cover the expenses incuiTcd, it was 
held that they could not, as against the mortgagee, set oft' the 
excess against tlic sum which became due under the charter- 
party (y). 

1061 . The statutory lieu for the salvage of human life 
( 241 ) has priority over other salvage liens (z ) ; and the principle 
of maritime securities gives to the lien of the mariners for their 
Avages and subsistence (Avhich, to use the expression of Lord 
StoAvell, is a sacred lien, lasting as long as a plank remains), 

(«) Hope V, 'Winter, 2 Kt]. Cn. Abr. (.r) Augcll r. Bi}*aii, 2 Jo. & Lat. 
C90. 7GJ. 

(t) Cbory r. M* Andrew, 2 Moo. 1*. (y) Dobson r. Lrall, 2 Ph. 323. 

C., N. S. 216; 10 Jnr., N. S. 477. (s) See 17 & 18 Viet c. 104, ss. 

(If) Brico r. 'W'illiams, Wallis, R. 438, 450 ; 25 & 26 Viet. c. 60, Parts 
325 j Abbott, 1C3. VIII., IX.; Coromandel, Swab. 205. 
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prcoedeocc over bottomry bonds, and other securities (a), 
whedier the wages were earned before or after the date of 
the bond (5). And payments for wages made by the direction 
of the master on account of the ship arc entitled to the same 
priority (c). The wages may even be claimed in respect of 
several voyages, in preference to a bond made during the last 
of them, where the contract of hiring is continuous, and binds 
tlie seaman to remain on board during the whole scries of 
voyages (d). In like manner the master, though also a part 
owner, will have priority over a mortgagee of ship and freight 
in respect of his wages; and in respect of supplies to the 
seamen on account of wages and other disbursements properly 
made for the benefit of tlic ship (e). But although by statute, 
the master is put upon the same footing as to wages with the 
mariners, ho cannot set up a lien for his own wages, or for money 
advanced by him for payment of tlic wages of the maiiners in 
competition with their lien ; for being, by an ancient rule of law, 
personally liable to tliem for their wages, whether the security 
be sufficient or not, he cannot take any thing from it to their 
detriment (f). 

1068. Neitlicr can the master claim in priority to material^ 
men, -tvhere he is part owner, or has made himself personally 
liable for the necessaries supplied (y); or to the bondholder, 
where, as is usually the case, the master has pledged his own 
credit for the loan (A), besides the security of the ship : though 
it w'ill be othcnvisc whei'c his personal undertaking is only that 
he is the master, and in that ehiu'acter has a right to hypothe- 
cate the ship (j). But the ride w’ill not be extended to cases 

(а) Sydney Cove, Dods. Ad. 13 ; (d) Lgnisa Bertha, 14- Jnr. 1000. 

Madonna d’ldra, Doda. Ad. 37; Wil- (e) Mary Ann, L. B., 1 Ad. 8 1 

liam H. Safford, Lnsh. Fcroniii, 2 Id. 65. 

(б) Union, 50 L. J., Ad. 17 ; Lusb. (f) Salacia, Lnsh. 545| 9 Jur., N. S* 

128. 27; 82 L. J., Ad. 41. 

Co) WilHiun 11. Salford^ Lush. 09. (^) Jenny Lind, L. K.^ 8 A. & L. 

But not payments by a person merely 529. 

claiming as creditor for money alleged (A) William, Swahey, 810^31 L. T. 
to hare been partly laid out in wages. 345; Jonathan Goodhue, Swabey, 524. 
(New Eagle, 2 W. Rob. 441.) (i) Salacia, supra. 
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in which the bondholder^ for whose protection alone it is niadc 5 
will not be injured by giving j^rcferencc to the claim of the 
master — as where, by marshalliug the securities, the claim of 
the bondholder can be ilirown upon the cargo, leaving the ship 
and freight open to tlic master (A). 

1063. The claim for wages and other burthens, which 
form a lien upon the ship when she is brought into the yard 
of a shipwright for repairs, will be preferred to the ship- 
wright’s common law lien, notwithstanding the possession 
upon Avhich that lien is founded (293), it being presumed 
that he received the ship subject to its existing obligations; 
and the preferential claim will extend to the usual allowance 
to foreign mariners for their return to their own country, but 
not to any continuing claim for wages or necessaries supplied 
after the vessel has come into the hands of the shipwright (/)• 
!N‘or can claims for necessaries, or other liabilities which are 
not perfected at the time of the shipwright’s possession, come 
into competition with his lien (m). 

1064. The right of the creditor by mortgage or bottomry 
may be overridden, by the lien of the successful suitor, for 
damage done after the date of the mortgage or bond (242) ; 
for the creditor for damage may be wholly without remedy, 
except against the ship, but the other may exercise a discretion 
as to advancing : and in the case of the bottomry creditor, the 
risk is covered by the premium. But a bottomiy bond, dond 
Jide granted for the repairs of a vessel after damage done, will 
not give way to the earlier lien for damage ; the creditor under 
which himself derives a benefit from ilie repairs (n). 

1066. A mortgagee of the ship will have priorify over 
persons who have lent money for repairs or otlier necessities 
of the ship, but who, not being in possession, cannot establish 

(i) Eitrard Oliver, L. B., 1 Ad. 879; (m) Id. 

Daring, 2 Id. 26e» Eugenie, 4 Id. 12.9. (») Aline, 1 W. Bob. IIL 

( 1 ) Gttstaf, Ladi. C06i 
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a lien (236), even though the mortgagee had notice that money 
had been so laid out foe the use of the ship ; and the rights 
against the tdiip and the proceeds when it has been sold arc 
the same (o). 


Chaptek VII. Part 4. — Op Pbiobity by Statute. 

1066. Under the Land JtegUtratlon Aetx, 

. 1077. Under the Ship RegUtry Aet». 

1082. Under the Judgment Acte, 

U05. Under the Jianhrujdey and other Aete, 

1066. Under the Middlesex, Yorkshire, Hull and Irish 
Registration Acts (46), registered instruments have pi’iority 
over such as are of earlier date, but unregistered, if the owner 
of the later registered security had no notice of that over which 
he claims priority (/>). 

But although, at law, an unregistered instrument was held to 
be fraudulent and void, according to the words of the statutes, 
as against a subsequent purchaser for valuable consideration, 
though he took with notice of the unregistered security (y), 
it is held in equity (r), tliat the effect of these acts is neither 
to vitiate an unregistered instrument (47), nor to give an in- 
strument any greater force by virtue of registration than it 
originally had, as against an earlier unregistered instrument, 
but only to avoid the latter as against the former (s) — ^thus 
letting in the doctrine of notice. And this is, because according 
to the equitable construction, the intention was to give notice 
to persona who for w'ant of it might be imposed upon by a 


{d) Watkinson r. BernadistoD, 2 P. 
W. 367; Now Kagle, 2 W. Rob. 441; 
8ce Neptune, 3 Knapp, 94; Scio, L. R., 
1 Ad. 858. 

(p) Wight’s Mortgage Trusts, Re, 
L. R., 16 Eq. 41 ; Credland r. Potter, 
Id. 18 Eq. 850; 10 Ch. 8. 

(g) Doe d. Robinson r. Allsop, 5 B. 
& Aid. 142. 


(r) Jones v. Gibbons, 9 Ves. 411. 

(jr) Wrightson v. Hudson, 2 Eq. Ca. 
Abr. COO. As to the effect of the 
Indian Registration Act, 18G6, see 
Maepherson on the Law of Mortgage 
in Bengal and the North West Pim- 
vinces, Ch. 5 ; Hicks v, Powell, L. R., 
4 Ch. 741. 
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prior securitj, and not to slieltfr those who had it ahready (f). 
F6r a perso;i who takes and registers a conveyance^ with a 
view to defeat the charge of another, takes with an ill con<- 
Bciencp, and his purchase shall never be set up in equity. 

From which consideration it follows, — 

1st. That a legal mortgagee without notice, and duly regis- 
tered, shall be in*eferred to an equitable mortgagee, also duly 
registered, and earlier in time tlian tlie otlier (u) ; and that a 
prior legal mortgagee, duly registered, lending a further sum 
without actual notice of a puisne incumbmnee or an equit- 
able mortgagee in like manner getting in the legal estate (y), 
may tack their respective securities, altliough the mesne in- 
cumbrance be duly registered — ^for the registration working no 
notice, the legal estate prevails according to the doctrine of 
tacking (893). But under the Irish act, priority is according to 
the time of registration (46), and the doctrine of tacking, by 
which the prior legal deed draws to it the subsequent unregistered 
instrument, to the prejudice of the mesne registered instrument, 
is controlled (z). Under the Irish act, therefore, an instrument 
though equitable only, and subsequent in date and execution, 
becomes effectual by registration against all other iiicum- 
bmnccrs(a), whether legal or equitable; but this is by the 
mere force of the words of the act, and does not imply that 
registration amounts to notice under the Irish, any more than 
under the English acts (5). And it is only a deed above ex- 
ception, and untainted with fraud, which will acquire priority 
by registration (c). 


(O Blades v. Blades, 1 Eq. Ca. Abr, 
358; Ford t. White, 16 Beav. 120; 
Johnson v. Holdsworth, 1 Sim., N. S. 
106; Bushcll r. Bushcll, 1 Sch. & Lcf. 
90; Lord Forbes r, Deniston, 4 Bro. 
F. 0. 189; Cheval v. Nichols, Str. 664. 
(?/) Morecock r. Dickens, Ambl. 078. 
(Of) Bedford v. Blackhonsc, 2 Eq. 
Ca. Abr, 615. 

(y) Gator r. Cooley, 1 Cox, 182. 

(«) Bnshcll V. Bnshell, I Sch. & 
Lcf. 90; Latouc];e r. Dnnsany, id. 137. 


See Carlisle r. Whaley, L. R., 2 E. & 
I. App. 391. 

(a) Eyre v. Dolphin, 2 Ba. & Bo. 
290—300; Thompson r. Simpson, 1 
Dm. & War. 486; M*Neill v. Cahill, 2 
Bli;;b. 228. 

(5) Bnshcll V. Bnshell, snpra; Un- 
denvood v. Lord Conrtown, 2 & 

Jjcf. 41; Fentland v. Stokes, 2 Ba. & 
Bo. 75. 

(c) Underwood v. Lord Conrtown, 
snpra. 
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2nd. That a subsequent incumbrancer, taking with, notice 
of a prior security, shall not, although that ' security be un- 
registered, gain a preference over it in equity % registering 
his own (d ) ; because the defect arising from notice cannot bo' 
cured by the registration. And this doctrine extends to the 
Irish act (e) ; and by analogy to it, it has been held (/), that a 
lessor proceeding in ejectment, under 8 Geo.- 1, c. 2 (Ireland), 
must nerve the mortgagee, of whose security he has notice, 
with the ejectment, although the mortgage be unregistered. 


1067. But the subsequent incumbrancer will not be affected, 
unless he had notice when he took his security (^); for his 
j-eglstering, in consequence of notice received afterwards, is no 
more than happens when an Incumbrancer without notice pro- 
tects himself by getting in an outstanding term, upon receiving 
notice of the mesne charge. It has been said that the notice 
must be so clear and undoubted, that the registration of 
another deed in prejudice of the title would amount to fraud ; 
no suspicion of notice being sufficient to induce the court to 
break in upon the statute (A). Suspicion of notice, however, 
is not notice ; but clear constructive notice, such as arises from 
the agent to the principal, is now held to bind the later incum- 
brancer ; though no question of fraud or conscience arises out 
of such notice (z). 


(jif) Blades r. Blades, 1 Eq. Cn. Abr. 
anS; Clieval V, Nichols, Str. GG4s 
Sheldon r. Cox, Anibl. 024; 2 Eden, 
224; Le Neve r. Le Neve, G Atk. .646; 
Bnshcll r. Bushell, 1 Sch. & Lef. 90; 
Lord Forbes v, Deniston, 4 Bro. P. C. 
189; Johnson v. Holdsworth, 1 Sim. 
N. S. 106; Tnnstall v. Trappes, 3 Sim. 
301. 

(^) Agra Bank v, Barry, L. R., 7 E. 
& I. App. 135. 

(/) Biddulph St. John, 2 Sch. & 
TiCf. 621. 

(^) Elsey V, Lntyens, 8 Hare, 159; 
and see Essex v. Bangh, 1 Y. & C. C. 
C. 620. 

(h-) Hine v. Dodd, 2 Atk. 275; Jol- 


land r. Stninbridge, 3 Vcs. 478; Wyatt 
r. Barwcll, 19 Vcs. 4.35; see Natal 
Land, &r. Co. r. Cood, nndcr the law 
of Natal, L. R., 2 P. C. 121. 

(i) Marjoribanks r. Hovenden, Dm. 
11; Holland v. Hart, L. R., 6 Ch. 678; 
and see Leuchan v, M'Cabe, 2 Ir. Eq. 
R. 342; and Wormald v, Maitland, 35 
L. J., Cb. 69, dissented from in Agra 
Bonk V, Barry, supra. In Fopham r. 
Baldwin, 2 Jo. 320, notice of a tenancy, 
and in Wallace v. Donegal, 1 Dr. & 
Wal. 461, lis pendens, were held not 
to bo such notice as would avoid the 
effect of the Registry Act, according to 
Wyatt V. Barwell. 
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And a jiurchasor or mortgagee is not bound to make in- 
qtaiiies. ifrith a view to the discovery of unregistered instru-? 

ments (k). 

. « 

1068. An unregistered assignment may be sheltered imder 
tlie earlier registered deed, and have priority over an um*c- 
gistered deed of earlier date than either of them (/) ; but a 
later registered deed will notj it seems^ protect that which is 
earlier and iinregistjercd, supposing it to be otherwise good.. 
Therefore where an unregistered lease 'was mortgaged^ and 
afterwards sold, and the mortgage and purchase deeds were 
both duly registered, the registry was held to be insuffi- 
cient (w); because it is required that the original deed under 
which the party claims with the witnesses’ names be registered 
and that the original be produced to the proper officer. 

Under the Irish act, also, the subsequent registered deed 
of a person having in fact no interest, but ha^ang, by the 
neglect of the real owners, an appearance of a legal title, was 
allowed precedence (?i) over an earlier unregistered deed; — ^the 
circumstances being, that a husband, party to a marriage-settle- 
ment by which his wife conveyed her leaseholds to trustees, 
iipon trust for herself and her children, with a trust for the 
husband to receive the rents during his life, made a lease after 
the marriage, to which the trustees were postponed ; on the 
ground, that having jKirmitted him by their neglect to register, 
to retain the appearance of a marital right, neither they, nor 
those claiming under them, coidd set up their deed against the 
persons deluded by this appearance of right. 

In the case last cited arose the question, whether it be neces- 
sary for the gaining of priority by registration, that both the 
earlier and later deeds should be the deeds of the same grantor; 
and on appeal to the House of Lords from Ireland, it was the 
opinion of the Judges, with which the House agreed, that no 
such restriction was intended. And it was said, that the mis- 

(Jk) Agra Bank v. Barry, L. B., 7 E. 10C4; Jack r. Armstrong, 1 Hnds. & 
& I. App. 135, per Lord Sclbome. Bro. 727. 

(0 Warborton v. Loveland, C Bligh, (») Warburton r, Loveland, C Bligh, 
N. B. 1; 2 Dow & Clarke, 480. N. B. 1. 

(m) Honeycomb r. Waldron, Str, 
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chief to the subsequent purchaserj which the acts were meant 
to prevent^ was the same, whether the secret conveyance or 
charge arose from the deed of his immediate grantor, or of a 
former owner of the estate. But a different opinion was some 
years earlier expressed (o) by the Court of King’s Bench in 
Ireland, which considered, that the policy of the act was con- 
fined to the dealings of one party, and to the limits of one life ; 
and that the devisee or heir of the seller of an estate where the 
latter had conveyed by an unregistered deed, could not, by a 
registered deed, vest a good title in a third person ; for there 
the seller, having already parted with all his interest, the 
grantor of the registered deed had nothing to convey. And 
on that principle they decided, that a registered assignment of 
property, seized and sold by the sheriff, was of no force against 
an earlier unregistered conveyance by the debtor. Yet it was 
held to be clear, that if tlie second deed had been made by the 
same grantor as the first, it should have prevailed after registra- 
lion; for, by the very terms of the act, the other being un- 
registered, would, as against it, have been fraudulent and 
void. 

1068. The registration of an assignment of a sum of money, 
charged upon land in a register county, is not within the act, 
and will confer no priority (p). 

« 

1070. An appointment made in exercise of a power will be 
postponed to a subsequent incumbrance which was registered 
earlier, whether, it seems, the deed which created the power 
were registered or not (y). 

1071. The registration protects the equitable title of the 
mortgagor, as well as the legal title of the mortgagee; and 
prevents the lessee of the latter from claiming a title adversely 
to the former (r). 

(o) Fury r. Smith, 1 Iluds. & Bro. 63. 

735; see Jock v. Armstrong, id. 727; (g) Scraftonr. Qnincoy, 2 Ves. 413. 

Honeycomb v. Waldron, 2 Stra. 1064. (r) Ball v. Lord Birersdale, Beat. 

(jf) Malcolm v. Gharlesworth, 1 Keen, 550, 

M. VOL. II. 


XJ U 
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1072. No priority will be gained by an informal registra- 
tion (s). For instance, if the grantor have executed, and the 
grantee" have done so afterwards, in the presence of other wit- 
nesses, by one of whom only the memorial is attested. The act 
^akes one of the witnesses to the deed a necessary witness to 
the memorial; the grantee’s execution is, however, not the exe- 
cution of the deed, but may altogether be dispensed with. The 
grantor’s is the real execution, and one of his witnesses must 
attest the memorial. 

1073. The East Siding Registration Act provides (^), that 
every deed or conveyance shall be fraudulent and void against 
any subsequent purchaser, or mortgagee for valuable considera- 
tion, unless a memorial be registered before the registration of 
the memorial of the deed or conveyance under which such sub- 
sequent purcliaser or mortgagee shall claim ; and that every 
devise by will shall be fraudulent and void against any subse- 
quent purchaser or mortgagee for valuable consideration, unless 
a memorial be registered within six months after the death 
within the kingdom of Great Britain, or within three years 
after the death beyond the seas, of the devisor ; or where the 
will is contested, or there is other inevitable difficulty in regis- 
tration within six months after the attainment of the> will or a 
probate thereof, or the removal of any impediment to registra- 
tion, if the impediment were registered within the like periods 
after the death of the devisor. Similar provisions with some 
variations exist in the other acts (b). It was held under the 
East Biding Act that a will, not registered within the period 
allowed by the act, was inoperative (v) against a subsequent 
registered mortgage by the heir at law, though the omission to 
register the will within the statutory period did not arise from 
neglect, but from ignorance of its existence, and though there 
was no ^‘impediment” which could be registered. But the 
mortgage waS made a year after the discovery of the will, 

(s) Jack V. Armstrong, 1 Hnds. & 6Anii.c.]8; 6 Ann. c. 2; 8Geo.2,c.6. 

Bro. 727. (v) Chadwick v, Tomer, 11 Jnr., 

(0 6 Ann. c. 85, as. 1, 14, 15. N. S. 333; 34 Boar. 634; L. B., 1 Ch. 

(te) 7 Ann. c. 20; 2 & 3 Ann. c. 4; 310. 
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which was not registered until more than two years after that 
period; so that with due diligence the will might have been 
registered long before the execution of the mortgage ; and it 
may be doubted whether, if this had been done, a court of 
equity would have given the priority to the mortgagee, for 
want of that exact compliance with the statute on the part 
of the devisee, which circumstances beyond his control had 
rendered impossible. 

It has, however, since been enacted that, where the will of a 
testator devising land in Middlesex or Yorkshire has not been 
registered within the period allowed by law in that behalf, an 
assurance of such land to a purchaser or mortgagee by the 
devisee or by some one deriving title under him, shall, if regis- 
tered before, take precedence of and prevail over any assurance 
from the testator’s heir at law (<r). 

1074 . Under the provision of the Middlesex Begistration 
Act (y), which requires that every memorial shall be numbered, 
and that the day of the month and year, and the hour or time 
of the day when every memorial shall be registered, shall be 
entered in the margin of the register book and of the memorial, 
and that {z) every deed or conveyanee shall be fraudulent and 
void against any subsequent purchaser or mortgagee for valu-* 
able consideration, unless a memorial thereof be registered 
before the registration of tlie memorial of the deed or con- 
veyance under which such subsequent purchaser or mortgagee 
shall claim, documents which are shown by the entries to have 
been registered on the same day, and at the same hour, will be 
assumed to have been duly entered in the order in which they 
were received by the registrar, as indicated by the numbers 
attached to them respectively (a), and will be entitled to 
priority accordingly. 

1076 . The Land Transfer Act, 1875, provides that, subject 
to any entry to the contrary on tl)e register, registered charges 

(a?) Vendor and Fnichaaer Act, (s) Sect 1. 

1874, c. 78, 8. 8. (fl) Neve v. Fennell, 2 H. A 170? 

Of) 7 Ann. c. 20, s. C< 83 L. J., Oh. 19, 

y U ? 
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on the same land shall as between themselves rank according to 
the order ^ which they are entered on the register, and not 
according to the order in which they are created (&)• 

1076 . If, in any proceeding imder the Transfer of Land 
Act, 1862, any question shall arise respecting the priority of 
any charges or incumbrances, claims or interests, it shall bo 
competent to the registrar to report the samo to a judge of the 
Court of Cliancery, who shall have power to summon all parties 
entitled to attend him, either in court or at chambers, and to 
decide all questions touching priority, and relative to the rights 
of parties, as fully as if they were parties to a suit instituted for 
the purpose (c). 

Of Priority under the Ship Registry Acts. 

1077 . The Merchant Shipping Act, 1854, directs (d), that 
if there be more than one mortgage registered of the same ship, 
or share therein, the mortgagees shall, notwithstanding any ex- 
press, implied or constructive notice, be entitled in priorily, one 
over the other, according to the date at which each instrument 
is recorded in the register books, and not according to the date 
of each instrument itself ( 72 ). 

No registered mortgage of any ship, or share therein, shall 
be affected by any act of bankruptcy, committed by the mort- 
gagor, after the date of the record of such mortgage, notwith- 
standing such mortgagor, at the time of his becoming bankrupt, 
may have in his possession and disposition, and be the reputed 
owner of such ship or share thereof ; and such mortgage shall 
be preferred to any right, claim or interest in such ship, or any 
share thereof, which may belong to the assignees of such bank- 
rupt (c). 

1078 . The same act contains the following directions (/), 
concerning the priority of securities made under the certificates 
of mortgage established by the act ( 71 ). 

(b) 38 Jk 39 Viet. c. 87, s. 28, rule (d) Sect. 69. 

20, Dec. 1876. (e) Id. b. 72. 

(o) 26 86 Viet, c. 63, s. 92. (/) Id. a. 80. . 
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Whenever the certificate specifies the places^ and limits the 
time (not exceeding twelve months),, within which the power 
of mortgaging is to be exercised, no mortgage, hon& Jide made 
to a mortgagee without notice, shall be impeached, by reason 
of the bankruptcy or insolvency of the person by whom the 
power was given. 

Every mortgage, which is registered on the certificate, shall 
have priority over all mortgages of the same ship, or share, 
created subsequently to the date of entry of the certificate in 
the register book ; and if there be more mortgages than one, 
so endorsed, the respective mortgagees claiming thereunder 
shall, notwithstanding any express, implied or constructive 
notice, be entitled one before the other, according to the date 
at which a record of each instrument is endorsed on the certi- 
ficate, and not according to the date of the instrument creating 
the mortgage. 

And subject to these provisions, and to the rules laid down 
as to the exercise of the power given by the certificate, every 
mortgagee whose mortgage is registered on the certificate, 
has the same rights and powers, and is subject to the same 
liabilities, as he would have had, and been subject to, if his 
mortgage had been registered in the register book instead of 
oh the certificate (5^). 

1070. It has been held that a registered mortgagee cannot 
tack an unregistered further charge against a tliird* registered 
mortgage to other mortgagees, where the unregistered charge 
was not exclusively for the first mortgagee's benefit: in which 
case it must be treated as an independent security requiring 
registration. The court abstained from^ expressing an opinion 
as to the right to tack, if the further charge had belonged 
exclusively to the first mortgagee (A). 

1080. The provision (t) that tlie mortgagee shall not by 
reason of the mortgage be deemed to bo the owner of tlie ship, 
except BO far as may be necessary for making it available as a 

(^) Id. 8. 80, (4), (5), (6). & G. 585. 

(^) Parr v, Applcbee, 7 De G., M. (<) Sect, 70. 
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securityj makes the registered mortgagee the owner, so &x as is 
necessary for that purpose ; and therefore protects liim against 
a sale of the ship by an execution creditor (4). 

1081. No registered mortgage of any ship or share therein 
shall be affected by any act of bankruptcy committed by the 
mortgagor after the date of the record of such mortgage, 
notwithstanding such mortgagor, at the time of his becoming 
bankrupt, may have in his possession and disposition ■ and be 
the reputed owner of such ship or share thereof ; and such 
mortgage shall be preferred to any right, claim or interest in 
such ship or any share thereof which may belong to the bank- 
ruptcy trustee of such bankrupt (/). 

Of Priority under the Judgment Acts. 

1082. Judgments affect the ])roperty of the debtor from the 
time when the sheriff has made his return to the registered writ 
of execution; and the priorities of judgment creditors are deter- 
mined by the priority of the date at which their respective writs 
of execution were delivered to the sherifi'(m). 

1083. The interest of the judgment creditor, whether he be 
with or without notice, in the property of his debtor is subject 
to every liability under which the debtor held it ; if the debtor 
have a legal estate subject to an equity, the judgment will be a 
charge upon the estate, subject to the same equity; if an equit- 
able estate, the judgment will affect the equitable interest (w). 
A judgment creditor has therefore no priority by force of his 
judgment over persons who have prior equitable interests in 
the same estate (a) ; whether he claim (in an ordinary case of 
trust) ^against the estate of the cestui que trust under a judg- 

(Jt) Dickinson r. Kitchen; Kitchen (n) Longton r. Horton, 1 Haro, 660; 

%\ Irving, 8 E. & B. T89; 6 Jar., N. S. Hughes w. Williams, 8 Mac. & G. 683; 
118. As to the original object of sect. Whitworth v, Gaugain, 1 Ph. 728 ; 
70, see Rnsdln o. Pope, L. B,, 3 Ex. Abbott v. Strotten, 8 Jo. & Lat. 603; 
272, per Martin, B. Ames v. Trustees of the Birkenhead 

(0 Sect. 72. Docks, 20 Bcav. 882; 1 Jur., N. S. 

(w) 2T% 28 Viet. c. 312, ss. 3, 3; 629. 

Guest u. Cowbridge Railway Co., L. R., (o) Wliitworth «. Gaugain, 8 Hare, 

6 Eq. 619. 427. 
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ment against the trustee (/?), or against such an equitable 
interest^ as that of a purchaser for value^ who has paid his 
purchase-money without getting a conveyance (y). As to cases 
of the latter class^ the rule was early laid down (r), that if A. 
take a mortgage by a defective conveyance, and B. lend money 
to A. on bond, and obtain judgment on the bond, against the 
mortgagor, and so extend the land, a Court of Equity will 
relieve A. against the judgment creditor; and speaking of 
such a case (where the land had descended), Lord Nottingham 
says (s), I decreed the heir to make a conveyance to the 
mortgagee, according to his father^s covenant for further as- 
surance, and that he should hold till redemption, discharged 
of those judgments; wherein I did not rely upon the legal 
notice of lis pendens, but held the heir in this case to be a 
trustee of the land descended, which was charged with the 
equity of the mortgage, but could not be encumbered by the 
heir ; for a purchaser without notice of a trust may be free, 
but an incumbrance is not like a sale.” 

And where tenant for life and tenant in tail joined in con- 
veying to trustees, in trust to sell and divide the purchase- 
money, it was held (f) that judgments entered tip against the 
tenant for lifo after this conveyance, did not bind the estate ; 
for that would have affected the son’s equitable right to the 
performance of the trusts of the deed. Apd it was said, that 
from the time when a person, not having judgments against 
him, entered into binding contracts to sell his estates to 
purchasers, the latter had a right to have the legal estate 
conveyed; and if the vendor had subsequently confessed a 
judgment, that judgment never could have impeded the pro- 
gress of the legal estate to them. The like doctrine prevails 
where the judgment creditor claims after on equitable charge 
for payment of debts, or any other equitable interests (b). 

(p) Newlandfl v. Payiitcr, 4 Myl. & and see Prior f*. Penprasso, 4 Price, 99. 
Cr. 408. (^) Lodge r. Lyseley, 4 Sim. 70. 

(^) Finch i\ Earl of Winchelsesi («) 8 Hare, 427; 1 Fh. 730; and 
1 P. Wma, 278; 3 Haro, 427. see Breardiff v. Dorrington, 4 Do G* 

(r) Gilb. Fomm Komannm, 228. & S. 122. 

(s) Burgh V. Francis, 8 Sw. 586, ti.; 
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1084 . By the statute 13 Eliz. c. 4, all lands and heredita- 
ments which any such treasurer^ receiver or other accountant 
to the Crown as is mentioned in the statute shall have within 
the time while he, she or they shall remain accountable^ shall 
bo liable for the payment and satisfaction of and be put in 
execution for arrears and debts due to the Crown^ in as largo 
and beneficial a manner as if the person accountable had, the 
day he first became an officer or accountant, stood bound by 
writing obligatory, having the effect of a statute staple ( 167 ) 
to the Cro^Mi, for the true answering and payment of the said 
arrears and debts. 

The lands of an accountant to the Crown arc bound by this 
statute to answer the debt of the Crown, though the accountant 
be not at the time an actual debtor to the Crown, and though' 
no extent be issued against him for several years later (:r). Tlic 
right thus enjoyed by the Crown is now subject to the provision 
of the Crown Suits Act, 1865 (y), under which future Grown 
debts do not affect land as against dond Jide purchasers for 
valuable consideration, or mortgagees with or without notice, 
until a writ of execution be issued and registered before the 
execution of the conveyance or mortgage to the purchaser or 
mortgagee ( 186 ); but this px’ovision does not (z) take away or 
abridge any prerogative or right of the Crown in respect of 
priority or otherwise, over or against the creditors of any debtor 
or accountant to the Crown ; and save as expressly provided in 
the part of tlic act referred to, every prerogative or right of the 
Crown, as against the land or creditors of any debtor or ac- 
countant to the Crown, remains as if that pail: of the act had 
not been enacted. 

The Crown claiming under an extent is, however, like otlier 
judgment creditors, subject to prior equities and to such liabi- 

(w) Nicholla r. How, 2 Vcm. 369) debt, the Crown not being liable in 
see Go. Litt. 209, a, n. 1. But if on sale such a cose to bear any loss, will not 
under an extent, the purchaser obtain shore in the surplus which remains 
an order for payment of his purchase- after payment of principal, interest and 
money into the exchequer, and the costs. (The King v. Do la Motto, 2 H. 
money is invested with the consent of & N. 589.) 

the Gro^ on the motion of the pur- (y) 28 fc 29 Viet. c. 104, ss. 48, 49- 
chaser, and accumulated until it is (z) Sect 61. 
more Uian enough to satisfy the Grown 
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lities as the debtor has lawfully created (a), and it makes no 
difference if after the Crown debt has adcrued^ a new lease be 
taken in the name of the Crown debtor^ because the new lease 
remains subject to the same equities (5) (466). But it was 
said there would have been a difficulty if the legal estate had 
been in the Crown^ against which there would then be no 
equity (c). 

The prior security will not prevail against the Crown, if it 
were made in favour of a person in whom it was a breach of 
duty to the Crown to take it ; as where it was taken by a 
receiver-general from a person immediately responsible to 
him in respect of monies due to the Crown. And it seems 
that in such a case it would be the same if the mortgage were 
legal (d). 

1086. And so persons claiming under a writ of sequestra- 
tion issued by the court, will have priority over a mortgagee 
who takes his secuiuty knowing that it was made to avoid the 
effect of the sequestration (e). 

1086. An equitable mortgagee has the same protection as 
any other cestui que trust against the subsequent judgment 
creditor, because a judgment creditor takes the property of his 
debtor subject to all the equities which affect it, including the 
rights of an equitable mortgagee ; which are absolute and com- 
plete, as between himself and the mortgagor, being only imper- 
fect as between the mortgagee and the judgment creditor, in 
respect of their liability to be defeated by a fraudulent dealing 
with the legal estate, to which all equitable interests are alike 
subject ; and even if the right of the judgment creditor could 
be taken to bo founded on contract, a* contract to give that 
which did not belong to the debtor cannot be implied (/). 

(a) Casberd r. A.-G., Dau. 238s G 782. 

Price, 411; The King v. Humplierey, (iZ) Bronghtou v. Davies, 1 Fr. 216. 
M*Clel. & Youngo, 178; The King v. (e) Ward v. Booth, L. K., 14 Eq. 

Ijee, 6 Price, 869 ; Giles v, Grover, *195; see Empringham v. Short, 3 Hare, 
6 Bligh, N. S. 292. 461. 

(5) Fector v, Philpott, 12 Pr. 197. (/) Whitworth Gangoin, 1 Ph* 

( 0 ) Casberd v. A.^G., supra, 1 Ph< 728; Or. & Ph. 825; 3 HarCj 416; and 
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1087 . The same rule is applicable to the rights of a judg- 
ment creditor, who, under the Irish Act, 13 & 14 Viet, 
c. 29 ( 191 ), has filed and registered an affidavit, by virtue 
gf which he has the same remedies as if a conveyance subject 
to redemption had been made and registered, i. e. according to 
the true construction of the act, a mortgage of the debtor’s 
remaining beneficial interest; and he obtains no additional 
priorily by virtue of the peculiar terms of the Irish Registry 
Act {g) ( 1066 ). 

1088 . Where the equitable incumbrancer of chattels has 
completed his title by giving notice (1047)5 he also will have 
priorily over the subsequent judgment creditor without notice, 
who has sued out his^. just as in the case of real estate, he 
has priority over the elegiU It has therefore been held (A), that 
a judgment creditor had no right to take in execution a ship 
and cargo, as gainst prior equitable mortgagees (under a secu- 
rity made whilst the ship was at sea), who had sent notice of 
the assignment to the master, and had received immediate pos- 
session of die property firoin him upon the termination of the 
voyage. 

But it has been intimated («), that if the prior equitable title 
be incomplete, the claim of a subsequent judgment creditor, as 
well as that of a subsequent equitable purchaser, might pre- 
vail. 

1089 . Where after judgment was entered up, the debtor 
mortgaged his real estate under a power of appointment before 
1 & 2 Viet. c. 110, the judgment was defeated; because the 
mortgagee took under the instrument creating the power, and 
his estate was never touched by the judgment (^*). But under 
the statute (s. 13) a judgment charges all lands over which the 

Rco Williams v. Craddock, 4 Sim. 313; {tf) Ejro t*. M*Dowell, 9 H. C. 
Abbott o. Stratton, 3 J. & L. 603. So 619. 

with respect to incorporeal property, (A) Langton o. Horton, 1 Hare, 

as tolls. (Ames e. Trustees of Birken- 649. 

head Docks, 20 Bear. 332; 1 Jnr., (i) 1 Hare, 560. 

N. S. 529.) (j) Doe d, Wigan v, Jones, 10 Bam. 

& Cr. 459. 
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debtor has any disposing power, which he may exercise for his 
own benefit without the assent of any other. 

1090. As to the nature of the interest which the judgment 
creditor takes in the incumbered property of his debtor, there 
was a difference of opinion between the Court of Chancery and 
the majority of the Court of Queen’s Bench ; which held (A) 
that a judgment creditor, who having obtained a charging 
order upon stock, had given notice to the trustees of the stock, 
was entitled to priority over a previous mortgagee of the some 
stock, who had given no notice of his charge. 

But upon the ground that the property firom the time of 
the assignmentj though without notice, is held in trust for the 
assignee as between him and the assignor, it is now considered 
that neither the assignor nor the trustee can resist the owner’s 
claim, on the ground of want of notice; and that the compulsory 
charge intended by the statute must be presumed to be a lawful 
charge, and tlierefore a charge only upon such interest as the 
debtor really possessed (J). 

It has been also observed, that the ground for giving a second 
mortgagee priority over the first, by reason of his having been 
led to take an incumbered as an unincumbered property, is not 
applicable to a judgment creditor ; who has not been deceived 
as to the condition of the title, and as to whom the judgment 
debtor has been guilty of no deceit in suffering judgment. 

A judgment creditor, therefore, cannot gain priority by virtue 
of a charging order, whether nisi or absolute, over the equi- 
table mortgagee of a chose in action who has given no notice, 
whether the mortgage were earlier or later than the judgment, 
but before the charging order; not only because the creditor 
gets nothing but what the debtor can ^spose of, but because 

* 

(A) Watts V. Porter, 3 El. & Bl. 743; N. S. 003; 22 Bear. 1; Breorcliff t*. 

2 C. Ii. B. 1653; 1 Jar., N. S. 133; Dorrington, 4 De G. & S. 122; Dun- 
per Lord Campbell, C. J., and Wight- stor v. Lord Glengall, 3 Ir. Ch. R. 47; 
man and Crompton, JJ. Bcnham t*. Keane, 1 J. & II. €86; 3 

(Q See Bcuvan o. Lord Oxford, 6 De G., F, & J. 318; 8 Jar., N. S. 604; 
De G., M. & G. 607 ; 2 Jar., N. S. Pickering v, Ilfracombe Railwaj Co., 
121; and see the jadgment of Romilly, L. R., 3 C. P. 236; Robinson v. Nos* 
M. R., in Kindcrley v, Jervis, 2 Jnr., bitt, id. 264. 
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before the date of the order the debtor had ceased to be the 
sole owner of the fund (A). 

1091. The order nisi operates as a charge subject to cause 

being shown against making it absolutC 5 and it cannot be 
defeated by any subsequent proceeding. The priority of a 
creditor who has obtained judgment against the executor of 
his debtor, and a charging order nisi, will therefore not be 
affected by a decree for the administration of the debtor’s estate 
before the charging order was made absolute (/)• ^ 

charging order has no greater effect than a charge executed by 
the judgment debtor (167), a charging order on a judgment 
by de&ult for a debt which was incapable of being enforced 
will be inoperative (m). 

1092. A judgment creditor is not a purchaser within the 
act 27 Elizabeth (327), for avoiding fraudulent conveyances 
against subsequent purchasers, and he has therefore no priority 
over a voluntary settlement of earlier date than his judg- 
ment (n). For under the old law the judgment creditor has 
no right to the land, having neither jus in re, nor Jus ad 
rent {o ) ; and under the act of Victoria, he has only a 
charge upon tlie property or interest which remains in the 
debtor (1086), whose right to defeat the voluntary deed, by 
a conveyance for valuable consideration, is not a disposing 
power within the act, the words disposing power” (/?) being 
there construed in their ordinary meaning. Neither has the 
judgment creditor of the heir, whether his judgment were 
entered up before or after the death of the ancestor, priority 
in respect of the descended estate over the simple contract 
debts of the ancestor; because the judgment operates only 
upon the beneficial interest of the heir, which is subject to the 

(^) Scott f>. I^rd HostiDgs, 4 K, & N. S. 121; G De G., M. & G. i507i 

Ji 633; 6 Jur., N. S. 240; Warburton Dolphin v. Aylward, L. B., 4 H. L* 

V. Hill, Kay, 470. 48G. 

(/) Haly f>. Barry, L. B., 8 Ch. 452. (o) Brace «. Dnehess of Marlbo* 

(m) Ottslow'a Traata, Be, L. B., 20 remgh, 2 F. Wma. 492. 

£q. 677i (F) See aecta. 11, 18i 

(a) Bearon Lord Oxford, 2 Juvi, 
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payment of the ancestor’s debts (q). The like rule of course 
applies to the judgment creditor of the devisee and the cre- 
ditors of the devisor. The judgment creditor also is not 
considered as a purchaser by virtue of the 13tti sect, of the 
act, which gives him the remedies of an equitable mort- 
gagee. 

A judgment creditor, whose title has been completed (768) 
after th\3 date but before the execution by any of the creditors 
of a deed of trust for creditors, will have priority over creditors 
by whom it is subsequently executed (r). 

1083. The proviso in the 13tli sect, of 1 & 2 Yict. c. 110, 
did not aftect the existence of the chai’ge of the judgment 
creditor, but only suspended his remedy for a year («). The 
charge Vas therefore held not to have been oveiTidden by the 
rights of the debtor’s assignees (where the debtor had become 
insolvent within a year from the entering up of the judgment) 
by the effect of the now repealed Insolvent Act, 7 & 8 Viet, 
c. 96, s. 21 ; which provided that, after the filing of the insol- 
vent’s petition for protection, no person should avail himself 
of any execution upon a judgment obtained on a warrant of 
attorney or cognovit^ or any bill of sale, but that any person 
to whom money was due in respect of any such warrant of 
attorney or cognovit^ or of such bill of sale, might bo a creditor 
for the same under the act (^). 

1094. The stipend of the curate of a benefice under seques- 

(jf) Einderlqr «. Jervis, 22 Beav. 1; rimplo contract debts of the devisor, 

see 3 & 4 Will. 4, c. 104. Bnt lands in respect of which judgment has not 

honii (ido aliened (though only by been obtainodp see British Mutual In- 
deposit of deeds) by the heir before vestment Co. v. Smart, L. R., 10 Ch. 

action brought are not liable, by the 3G7. * 

statute of fraudulent devises (3 W. Sc (r) Langhomc v. Ilarland, 4 W. R. 
M. c. 14, 8. 6) to execution by the 096. 

creditors of the ancestor, the heir only (#) Boyle, Exp., 3 De G., M. & G. 
beiug bound. (Spackman v. Timbrel], OIC; 17 Jur. 979. 

8 Sim. 258; Richardson Horton, (f) Robinson v. Hedge, 17 Sim. 183; 
7 Beav. 112; Baine, Exp., 1 M., D. 14 Jur. 784. As to the effect of this 

Do G. 492.) That the equitable mort- section on a bill of sale, see Congreve 

gagoe of the devisee, whether by actual v. Evetts, 2 C. L. R. 1253; 10 Exch. 

conveyance or by deposit of deeds with 298. 
a memorandum, will have priority over 
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tration appointed by the bishop under the Sequestration Act, 
1871, has priority over all sums payable by virtue of the 
judgment or bankruptcy under which the sequestration issuesj^ 
but not over liabilities in respect of charges on the benefice (m). 
And the judgment creditor will not rank before incumbrancers 
earlier in date than the sequestration, but will be postponed 
to a security afTccting i;he benefice, and obtained between tlie 
dates of the judgment and of the sequestration (w). 

1006. A judgment creditor who has taken out execution, 
loses his priority on the return of the writ over so much ot 
the estate as is not sold under the execution, because the writ 
has no more cficct after its return, and the creditor’s right 
to sue out another writ does not continue to him his former 
priority (ar). • 

1096. Where a judgment creditor receivfed more than the 
sum for which judgment was entered up, a court of law 
ordered (y) satisfaction to be entered up, as of the date on 
which a later judgment was entered up, and directed sums 
received by the first judgment creditor, since that time, to be 
paid to the second judgment creditor; but not any of the 
sums received prior to the signing of the second judgment. 

1097. The necessity for the registration of judgments 
under the Middlesex and other acts(5r) (46), was not affected 
by 1 & 2 Viet. c. 110, s. 13, and 2 & 3 Viet. c. 11, s. 2, under 
which Judgments became charges when registered in the Com- 
mon Pleas. The construction of tlie statutes was, that judg- 
ments upon lands in the register counties bound, when regis- 
tered in the CommCn Pleas, from the time of registration 
under' the register acts (a). Hence a mortgage of a term of 

(«) c. 46, s. 3. (y) CotUe v, Warrington, 6 Barn. & 

(n) Wise v. Bererford, 3 Dm. & Ad. 447; 2 N. & M. 227. 

War. 276. It being not illegal in Ire- («) Middlesex, 7 Ann. c. 20, b. 18; 
land to make a specific diatge on a East Riding, 6 Ann. c. 35, s. 19; North 
benefits during the incumbent’s life. Riding, 8 Geo. 2, c. 6, a. 18. 

(ar) Williams «. Craddock, 4 Sim. (o) Westbrooke v. Bljthe, 3 El. & 
913* Bl. 737; 2 C. L. R. 1660; 1 Jar., N. S. 
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jeorSj registered in a county registry before the issuing of 
elegit upon a judgment registered earlier but only in the Com- 
mon Pleas (6), prevailed over the judgment ; and a judgment 
registered both in the Common Pleas^ and in the county, was 
preferred to one which was earlier registered in the Common 
Pleas, but later in the county (e). On the same principle it 
has been held, that judgment creditor^, registered only in the 
Common PleqiS^ were not necessary parties to a foreclosure 
suit by a judgment creditor registered there, and also in the 
county (d). These decisions must now be read with reference 
to 27 & 28 Viet. c. 112, s. 1 (166). 

1098 . The doctrine of notice does not affect the priorities 
between judgment creditors. Apart from the registry acts, 
equity* would not, on the ground of notice, assist a prior judg- 
ment creditor to take from one of later date the fruit of his 
diligence in first obtaining execution at law. And the judg- 
ment creditor is not a purchaser or mortgagee mthin the 
registry acts; nor a mortgagee for this purpose under 1 & 2 
Viet. c. 110. Neither is the position of a subsequent judg- 
ment creditor, who claims under a legal title, and generally 
in invitum, like that of a subsequent purchaser or mortgagee, 
whose title being equitable only cannot (as it would if taken 
with notice) be used contrary to equity. The priority gained 
by the earlier county registration of a subsequent judgment 
was therefore held good, though the creditor entered it up 
with notice of an earlier judgment (e). 

1089 . A decree or judgment will not prevail over a legal 
conveyance, executed before the registration of the decree, 

• 

84 ; Johnson v, Holdsworth, 1 Sim., (d) Johnson v. Holdsworth, 1 Sim., 
N. S. 106; Benham v. Keano, 1 J. & H. N. S. 106. 

686; 3 De G., F. A J. 318; 7 Jur., (a) Benham v. Keane, snpra. It 
N. 8. 1096; 8 id. 604. was intimated that for this purpose a 

(6) Westbrooko i*. Blythe, supra. judgment would be treated as a con- 

(e) Hughes v. Lumlcy, 4 El. & Bl. tract, where it was givou as a security 

274; 3 C. L. R. 242; 1 Jur.,.N. S. 422; under an express agreement to lend 

Neve tf,' Flood, 33 Bear. 663; 10 Jur., money. It will, however, be remem- 

' K. S. 607; 34 L. J., N. S., Ch. 89. bered that in contemplation of law all 

^ judgments are in inviifim ( 167 )- 
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tl\ough the deed Tvas not registered in tlie county, if the decree 
were registered with notice of the conveyance (/). 

1100. Under 23 & 24 Viet. c. 38, s. 3 (186) a judgment, 
in the administration of assets, had no priority over, but ranked 
as, a simple contract debt, unless it were duly registered, so as 
to bind lands, at the time of the passing of the act, or aftcr^ 
wards during the life of the judgment debtor (ff). 

The 4th section of the same act, under which a registered 
judgment had no priority against heirs, executors or adminis- 
trators, in the administration of assets, unless, at the death 
of the testator or intestate, five years should not have elapsed 
from the date of the entry thereof on the docket, or the only 
or last re-registry, did not affect* rights in existence at the 
])assing of the act ; so that a judgment, not re-registcred within 
five years from the death of a debtor dying before the x^^ssing 
of the act, retained its priority in the administration of assets, 
as a judi^ent incapable of being docketed, and not requiring 
to be registered for the purposes of administration ( A)« 


1101. In the administration of assets between one judgment 
and another obtained against the testator, precedency or priority 
of time is not material. The first execution will be preferred ; 
and before execution the executor may pay whom he will 
first (i). But judgments against executors or administratoil^, 
and decrees obtained by individual creditors for payment 
out of the assets of the testator, have priority according to 
date (J). 

And the priority of judgments so obtained is not affected 
either by their non-registration (A), or by the abolition of the 


(/) Lee V. GrccD, 6 De G., M. & G. 
155; 2 Jur., N. S. 170. 

Of') Waller (or Walter) v. Turner, 
10 Jar., N. S. 147; 33 L. J. (Oh.) 232; 
Kemp V, Waddingham, L. R., 1 Q. B. 
855. 

(A) Sfvaas r. Williams, 2 Dr. & Sixi. 
324; 11 Jnr., N. S. 256. 


(i) Wentworth, Off. Excentor, 269, 
cd. 14. 

Cj) Morrice v. Bank of England, 3 
Sw. 573; Abbls v. Winter, id. 578, n.; 
Dollond V. Johnson, 2 Sm. 8o G. 801. 

(A) Gaunt v. Taylor, 3 Sc. E, R. 700; 
8 Mon. & G. 886; Jennings v. Rigby, 
33 Bear. 198; 9 Jnr., N. S. 1144; 83 
L. J., Ch. 149. • 
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distinction between specially and simple contract debts in the 
administration of assets (Z). 

Where a creditor obtains judgment against a legal personal 
representative, and on the same day a decree is made for the 
administration of the testator’s estate, it is considered that the 
judgment and decree were obtained at the some moment, and 
the judgment creditor comes in ’pari passu with other ere- 
-ditors (m). 

Where the judgment has been obtained against the execu- 
tors, pending an administration suit, the creditor will not be 
deprived of the fruit of his diligence, if there liave been great 
and inexcusable delay in the conduct of the suit (n). An 
attachment in the Lord Mayor’s Court against the assets of a 
deceased debtor docs not, however, give any priority over the 
other creditors (o) : nor docs a judgment in the same court 
against a garnishee confer the rights of a judgment creditor in 
tlie administration of the garnishee’s assets (/;). 

1102. Although a foreign judgment, not being matter of 
record in England, will not bind land, or have priority there 
as a specialty ( 5 ), it may have priority in the administration of 
assets, against property sent by the executors from the country 
in which tlie judgment was recovered before the creditors there 
were satisfied ; because the assets must bo administered as if 
tliey had remained in that country, and according to the order 
of priority there in force (r). 


1103. A creditor by judgment obtained by default against 


an executor, in respect of his 
cedence against the executor’s 
against him in respect of his 

(Z) 32 & 33 Viet. c. 46; Williams* 
Estate, Ro, L. H., 16 Eq. 270. 

(m) Parker r. Bingham, 33 Beav. 
635. 

(n) Larkins v. Paxton, 2 Beav. 219. 
( 0 ) Redhead v. Welton, 29 Bear. 

521. 

M. VOL. II. 


testator’s debt, will have pre- 
estate, over a later judgment 
pcrsonali debt («) ; because, by 

C2O V. Marray, 1 Sim. 485. 

( 2 ) Harris v. Saunders, 4 B. & C. 
411. 

O') Cook V. Gregson, 2 Dr. 286. 

(i) Higgins Re, 2 Gif. 662; 7 Jnr., 
N. S. 403. 
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allowing the judgment to go by default^ the executor has 
admitted assets of the testator^, and has bound his own 
estate (if). 

If the sheriff be in possession under a writ of execution 
which becomes void on the bankiruptcy of the debtor, and he 
is also in possession of a writ obtained by another creditor 
imder a valid judgment, the latter will become the first writ, 
and will have priority over the assignees in the bankruptcy (m). 

1 104. The creditor who first lodges the writ of levari facias, 
is entitled to the sequestration ; and the order of sequestration 
where there arc scveml wits is according to the order of the 
delivery of the writs (ar). 


Of Priority under the Bankrupt and other Acts. 

1106. The general rule in bankruptcy as to priority (over 
which the Bankruptcy Court now has jurisdiction) is, that the 
following debts are to bo paid in priority to all other debts, but 
rank equally among themselves, and arc payable in full subject 
to abatement in equal proportions, in case the property be in- 
sufficient to meet them, viz.: — (1) All parochial or other local 
rates due at, and due and payable within twelve months next 
before the date of the order of adjudication ; and all assessed 
taxes, land, property or income tax assessed up to the 5th April 
next before the date of the order of adjudication, and not 
exceeding in tlie whole one year’s assessments : (2) All wages 
or salary of any clerk or servant in the employment of the 
bankrupt at the date of the order of adjudication, not exceed- 
ing 50/. ; and all wages of any labourer or workmen in the 
employment of the bankrupt at the same time, not exceeding 
two months’ wages: save as aforesaid, all debts proveable under 
the bankruptcy shall be paid pari passu (y). 

(t) Rock V, Leighton, 1 Salk. 310. 72. The danse relating to rates, with 

(?«) Graham v, Witherbj, 7 Q. B. 41. some variations, is in the Bankruptcy 
(w) S.tprgis V, Bishop of London, 7 (Ireland) Amendment Act, 1872, c. 58, 
E. &B. '542. s. 49. 

(y) Bankruptcy Act, 1859, ss. 32, 
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This rule^ of course^ does not affect secured creditors whose 
rights are provided for in several parts of the act (870). 

1106. As to the creditor’s right of execution^ the provision 
of the Bankrupt Laijr Consolidation Act, 1849 {z\ — ^that no 
creditor having security for his debt, or having made any at- 
tachment in London or in any other place of the goods and 
chattels of the bankrupt,' should receive upon any such security 
or attachment more than a rateable part of such debt, except in 
respect of any execution or extent served and levied by seizure 
and sale upon, or .any mortgage of or lien upon, any part of the 
property of such bankrupt, before the date of the fiat or filing 
of a petition for adjudication of bankruptcy, — ^having been re- 
pealed and not re-enacted, it has been held (a) in a case (in 
which the judgment debt being for less than 50/. was) not 
within sect. 87 (1107) of the Act of 1869, tliat the title of the 
execution creditor who has only seized the goods of his debtor 
before an act of bankruptcy is valid against the bankruptcy 
trustee, notwithstanding a bankruptcy adjudication before the 
sale, upon the principle that he acquired a valid legal title by 
the seizure (which it has further been held is necessary to 
confer a title (fi) ), of ■which the statute did not deprive him ; 
and the result is held not to be affected by the provision (c) 
which empowers the Court of Bankruptcy after the presentation 
of a bankruptcy petition to restrain fiirther proceedings in any 
action, suit, execution or other legal process against the debtor 
in respect of any debt proveable in bankruptcy ; by which it 
was not intended to affect the rights of creditors inter se (r/). 

1107. It is provided by the Act of 1869 ( 0 ), that if the 
goods have been taken in execution in»respcct of a judgment 

(jt) 12 & 13 Viet. c. 106, R. 181. {d) Rocke, Exp., supra; Loycring^, 

(a) Slater r. Finder, L. R., G Ex. Exp., L. R., 17 Eq. 1 m2. 

228 ; 7 id. 95; Rocke, Exp., L. R., 6 (e) Sect. 87. A corresponding pro- 

Ch. 705 ; Bailey, Exp., 13 Eq. 314 ; vision affecting execution in respect of 

where the debt exceeded 602. a judgment or civil bill decree, for a 

(5) Williams, Exp.; Davies, Re, I* sum exceeding 202., is in the Bank- 
R., 7 Ch. 314. rnptcy (Ireland) Amendment Act, 1872, 

(0 Act of 1869, s. 13, Rule 260. c. 58, s. 54. 

X X 2 
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for more than 50Z. and sold, the proceeds are to be retained 
and paid to the trustee in the event of notice of a petition of 
bankruptcy by the debtor being given to the sheriff* or county 
court officer within fourteen days; but in case of no such notice, 
or if no adjudication of bankruptcy is made on the petition or 
on any other petition of which the officer has notice, he is to 
deal with the proceeds as if no notice of the presentation of the 
petition had been served upon him. And under this section of 
the act it has been held that the trustee will be entitled to the 
proceeds of sale, although the bankruptcy petition was presented 
before the sale took place (y). 

The seizure and sale are not void although they constitute 
an act of bankruptcy; and the execution creditor will be 
entitled to the proceeds of the sale if he had no notice of a 
prior act of bankruptcy, and no notice of a petition be given 
within fourteen days (y). But the seizure and sale prevent the 
execution creditor from issuing execution against the same 
debtor in respect of another debt, because he must necessarily 
do so with notice of the act of bankruptcy caused by himself 
by means of the first seizure and sale (A). 

A secured creditor is not deprived of his security by a 
composition under the composition clauses of the Bankruptcy 
Act, 1869 (*)• 

1108. A sequestration of the profits of a benefice issued on 
the application of the trustee in bankruptcy of the bcneficcd 
clergyman, has priority over any other sequestration issued 
after the commencement of the bankruptcy, except a sequestra- 
tion issued before the date of the order of adjudication by or on 
behalf of a person who at the time of the issue thereof had not 
notice of an act of bankruptcy committed by the bankrupt and 
available against him for adjudication (A) (776). 

The stipends to be paid to curates appointed by the bishop 
to benefices under sequestration, have priority over all sums 

(/) Rajmer, Exp., L. R., 7 Cli. 325.. Coke Co., Exp., L. R., 11 Eq. 204; 

(^> yinars, Exp., L. R., 9 Ch. 432. Jones, Exp., L. R., 10 Ch. GG3. 

(A) Dawei^ Kxp.» R-# 19 Eq. 438. (A) Banlmptcy Act, 186D, c. 71, 

(0 See a. 12G. Birminghain, a. 88. 
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payable by virtue of the judgment or tbo bankruptcy under 
which the sequestration issues^ but not over liabilities in respect 
of charges on the benefice (Z). 

1 109. Upon the deaths bankruptcy or insolvency (including 
liquidation by arrangement in England^ cessio bonorum iii 
Scotland^ and petition for arrangement in Ireland) of any 
officer of a friendly society having in his possession by virtue 
of his office any money or property belonging to the society, 
or if any execution, attachment or other process be issued, or 
action or diligence raised against such officer or against his 
property, his heirs, executors or administrators or trustee in 
bankruptcy Or insolvency (including an assignee in Ireland 
and a judicial factor in Scotland), or the sheriff or other person 
executing such process, or the party using such action or 
diligence respectively, shall upon demand in writing of the 
trustees of the society or any t^vo of them, or any person 
autliorizcd by the society or by the committee of management 
of the same to make such demand, pay such money and 
deliver over such property to the trustees of the society in 
prcfei'cnce to any other debts or claims against tlie estate of 
such officer (»i). 

The institution of a suit is sufficient demand in miting; 
and the neglect of the trustees of the society to audit the 
accounts of the defaulting officer will not deprive tlic society 
of the statutory right of priority (w). 

1110. Mortgages made to the commissioners under the act 
for granting relief to owners of West India estates (o) have 
priority over all other mortgages or securities affecting the 
property, in respect of which the advances are made ; and the 
securities given to the commissioners by persons with partial 
interests in the estates have priority over remainders, rever- 
sions and limitations, which the owners of such partial iiito- 

(l) Tho Sequestration Act, 1871, 00 Absolum t*. GcthiupTi 9 Jar., 

c. 46, B. a. K. S. 12G3, under cori'cspondiiigr pro- 

(m) Friendly SocioticB Act, 1875, rision of 18 & l!) Viet. c. 63, s. 23. 

8. 16 (7). (o) 2 & 3 Will. 4, c^l25, ss. 21, 22. 
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rests are unable to bar. Bnt tlic commissiouers can only 
tMsqiiire priority, in cases which &11 withia the act; and 
where, by reason of the case beii^ not within- the act, they 
cannot get priority, the court will not allow them to complete 
a loan. They were, therefore, restrained from lending money 
to repay costs already incurred of restoring injured estates, 
in part of which other persons were interested as prior mort* 
gagees, haring a receiver and manager in possession (p). 

1111. The. priorities of mortgagees of public works, and 
of the property of public companies, arc frequently regu- 
lated, cither by the special acts of parliament under wliich 
the undertakings are prosecuted, or by general acts incorpo- 
rated therein. The general tendency of these regulations is 
to give equal priority, irrespective of date, and a right to 
proportionate parts of the property comprised in the respec- 
tive mortgages, according to the extent of the mortgagee’s 
advances ( 7 ). 

(/>) Bomdaile Brickwood, 1 Y. 

& C. 60. 


iq) Sco tbo acts contained in tlic 
Appendix. 
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CHAPTER VIII. 

OF THE LIABILITY OF THE INCUMBERED 
ESTATE TO THE PAYMENT OF THE DEBT. 


1112e Of CoBCi in which the incumbered Entaie ’Ut priinarily liable to, or 
entitled to he ejeotierated from, the Debt. 

1141. Of Oases in which two or more Estates are liable to contribute to the 
Debt. 

1149. Of Cases in which incfumbered and other Estates will be marshalled. 

1112. Every mortgage implies a loan, and every loan 
implies a debt, fi)r which the personalty of the borrower is 
liable, though he have neither entered into bond nor cove- 
nant for payment of it ; but the debt is of the nature of 
simple contract only, imlcss there be a bond or covenant to 
give it the character of a specialty (a). Now the mortgagee, 
when his mortgage is of the ordinary kind (11), may at his 
discretion use either or both of his remedies against the 
mortgagor (488), in respect of this his personal liability, 
and against the mortgaged estate; and the mortgagor if he 
transfer the mortgaged estate, and his personal representa- 
tives if he die, though no longer in possession, still remain 
liable to the mortgagee for the debt ; the estate also remaining 
liable in the hands of the purchaser, heir, or devisee of the 
mortgagor. 

1113. But the election by the mortgagee of his remedy 
does not affect tlic principle that the personal estate of tlie 
mortgagor is primarily liable for the debt, which in case of 
his death will, as between his real and personal representa- 
tives, be therefore generally payable by the latter; and 

(rt) Thomas v. Terry, Gilb. Eq. R. r. Price, 1 Id. 200; Ancastcr r. Mayer, 
110; Mcynell t'. Howard, Pre, Ch. Cl. 1 Bro. C. C. 454; JDigby, Exp., Jac. 
See King V, King, 8 P. W. 858; llowel 235. 
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though upon a transfer of the estate in the lifetime of the 
mortgagor^ the transferee^ who generally contracts to take 
upon himself the burden of the debt^ can then have no such 
equity against the transferor ; yet eitlier by the terms of such 
contract for pa 3 micnt^ or by other acts, he sometimes so adopts 
the debt as to create between his own real and personal re- 
presentatives an equity similar to that which arises on the 
death of the original mortgagor. Out of such transactions, 
and out of the original subjection of more than one estate to 
the mortgage, and of the ^testamentary or other dispositions 
of the mortgagor for payment of the debt, arise the doctrines 
of Exoneration, Contribution, and Marshalling of se- 
curities. 

1114. As to the law of Exoneration; First, the ancient 
Tule is that as between the x)crsonal representatives of the 
mortgagor and the heir or devisee of the whole or part of the 
mortgaged estate the personalty of the mortgagor shall be 
primarily liable to the debt, and shall exonerate the mort- 
gaged estate, which is treated only as a collateral security (A). 
The same principle as to the liability of the general assets 
entitles the legatee of a chattel specifically devised, but which 
the testator has pledged, to have the debt discharged by the 
executor, 6r to be placed in the same situation as if that duty 
had been performed (c). 

This rule is to be understood as applying only to such 
securities as have been made to secure an actual debt due 
from the mortgagor at the time of the mortgage ; in which 
class is included unpaid purchase-money, whether consisting of 
principal money charged on the estate in the ordinary way, 
or of an annuity secured by a rent-charge issuing out of the 
estate (d)» But it does not apply to a transaction in which no 

(ft) Pocklcy V. Pocklcy, 1 Vcni. aC; pbaoago part; because till tbc debts be 
Cope r. CppC| 2 Salk. 449; Bartho* ])aid, the custom cannot take effect, 
lomew i>. May, 1 Atk. 487; Belvedere (Ball r. Ball, cited 1 Vcm. 37, n., and 
‘ff, Rochfort, 5 Bro. P. C. 299. And in Rider e. Wagner, 2 P. W. 335.) 
by the Shstom of London the mortgage (o) Knight v. Davis, 3 M. & K. 358. 
debt must be paid out of the personalty (ji) Yjonge e. Purse, 20 Bear. 380. 

in preference to the customary or or« 
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debt is created^ such as a security upon an estate for a provi- 
sion (e) under a marriage settlemcnt 5 even though there be a 
covenant for payment; unless the provision were first secured 
by a covenant creating a debt, to which the covenant for 
securing the charge upon the estate was manifestly auxili- 
ary (/). Nor does the doctrine apply to a security for a loan 
where the security only, and not the personal ability or cir- 
cumstances of the borrower, were considered ; as in the case of 
the Soutli Sea loans, which were raised only on the credit of 
the stock (^); nor yet to money raised by a tenant for life, 
or other person who has only a limited interest, under a 
power (A) ( 683 ). 

And the rule itself has been altered by the statute commonly 
known as “ Locke King’s Act,” (i), which declares tliat when 
any person shall after 31st December, 1854, die seised of or 
entitled to any estate or interest in any land or other heredita- 
ments which shall at the time of his death be charged with the 
payment of any sum or sums of money by way of mortgage, 
and such person shall not by liis will or deed or other document 
have signified any contrary or other intention ( 1140 ), the heir 
or devisee shall not be entitled to have such mortgage-debt 
discharged or satisfied out of the personal estate or any other 
real estate of such person, but the land or hereditaments so 
charged shall as between the different persons claiming through 
or under the deceased person, be primarily liable to the pay-, 
ment of all mortgage debts with Avhich the same shall be 
charged, every part thereof according to its value ( 1148 ), 
bearing a proportionate part of the mortgage debt charged on 
the whole thereof. There is also a proviso (which is only for 
the benefit of mortgagees (A) ), diat notliing in the act shall 
aflect or diminish any right of the mortgagee to obtain full 
payment or satisfaction of his mortgage debt, either out of the 
personal estate of the person so dying as aforesaid or otherwise, 

(c) Lanoy t*. Athol, 2 Atk. 444; (y) Per Lord Talbot, in King t*. Kiiig> 

Graves r. Hicks, 6 Sim. 398; Loose- 3 P. W. 358. 
more t). Knapman, Kay, 123. (A) lligby, Exp., Jac. 2ti5. 

(/) Hold V. Moore, 7 De G., M. & (i) 17 & 18 Viet. c. 113. 

G. 691. (^) Lipscomb r. Tiipscomb, L. K., 

7 Kq. 501. 
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or shall afibct the rights of any person claiming under or by 
vii*tue of any will^ deed or document made at the passing of 
the act^ or to be made before the 1 st Januan^ 185(3 (1136). 

1116. Second. When the mortgaged estate has descended 
or has been devised by the mortgagor, or when he has sold it 
ill his lifetime, then, and in some other cases to be presently 
mentioned, inasmuch as the person who has become jicssessed 
of the estate did not contract or become primarily responsible 
for the debt, his personal estate shall not, as between his repre- 
scutatives, be liable to exonerate the mortgaged property (Z). 

This rule also applies to a person who raises money by 
mortgage under a poAver (m), and who, if he pay off the mort- 
gage, will be an incumbrancer for the amount, though he take 
no assignment, and though the ultimate reversion be vested 
in himself (w). And also to one who, having mortgaged his 
estate to secure the debt of another, stands in . the position 
of a surety and is entitled to be exonerated by the principal 
debtor (o). 

1116. Within this equity stands the wife (1224) who has 
joined in mortgaging her estate to secure money raised for the 
benefit of her husband ( 7 ;), and the husband who has cove- 
nanted to pay, in a mortgage for raising the wife’s portion 
out of her estate (y). 

Where the estate, whether separate or not, of the wife, or 
over which she has a power of appointment, and whether or 
not it be settled to her separate use (r), is mortgaged, and the 
money is paid to her and her husband, or to him, it is con- 

(l) LawMon v, Hudson, 2 ‘Bro. C. C. I’oirs, 1 Vca. 621 ; Evelyn v, Evelyn, 

57 : 8cott V, Beecher, 5 Mad. 9G; 2 T. W. 659. 

TwcddcU r. Twcddcll, 2 Bro. C. C. (/;) Ilnntington r. Huntington, 2 
101, 162; Woods r. Huntingford, 3 Vein. 437; Tate v. Austin, 1 P. W. 
Vcs. 128; Co}>o r. Cope, 2 Snlk. 4 i9. 264 ; per Lord llardwicke, Feirs r. 

(m) Jenkinson r. llurcourt, Kay, Peirs, 1 Yes. 521 ; Lancaster v. Evors, 

688. 10 Beav. 154. 

(«) Lord Eldon, Digby, Exp., (q) Begot v. Onghton, 1 P. W. 347. 

Jac. 285 ; Redington r. Bedington, 1 (r) Hudson t*. Carmichael, Kay, G13; 

Ba. & Be. 181. Aguilar v. Aguilar, 5 Mad. 414; Tho- 

((/) Lee r. Book, Mob. 318; Peirs r. mas r. Thomas, 2 Kay & J. 79. 
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sidered primd facie that it was borrowed for his benefit ; and 
his estate is first applied^ as for payment of his own debt, 
unless the presumption be rebutted by proof on the part of the 
husband, that the whole or some part of the money did not 
come to his hands (. 9 ). And the result will be the same, wliere 
the husband has paid off the mortgage, and has taken an 
assignment of it in trust for himself (^). 

But if au estate, already in mortgage, descend (r) upon a 
married woman, or it be proved that she mortgaged for the 
benefit of another person than her husband (which may be 
shown by parol evidence (w) ), or if a feme sole mortgage before 
marriage (or), although the husband covenant to pay the money, 
the wife or her heirs after the husband’s death shall not compel 
l)ajTncnt out of his personal estate, because the debt was not 
originally his ; and his covenant is but an additional security 
to the lender, and does not change the nature of the debt. On 
the other liand, if the Avife come to redeem such a mortgage 
after the husband’s death, where he has paid off part of the 
mortgage debt, the same principle is carried out actively in 
favour of the husband’s estate ; which is entitled to stand in 
the mortgagee’s place for all sums paid by the husband in 
reduction of the debt (^y). 

1117. As to money, the whole or tlie greater part of which 
was applied in payment of debts inciured by the wife dum sola, 
or which was paid into tlie hands of the wife and converted 
by her to her own use as her se})arate money ; or which she 
(having the absolute disposal thereof ) has appropriated to the 
use of her husband, although it seems that parol evidence of 
her intention will not be received contrary to the terms' of the 
deed ; or in respect of money as a consideration or equivalent 
for which a settlement has been made upon the Avife, there 

(») Pocock r.Tiec, 2 Vern. 604; Tato («) Bagot v, Oughton, 1 P. Wins, 
r. Austin, 2 Vera. 689; 1 P. Wms. 265; 647. 

Partericho v, Powlot, 2 Atk. 388; Earl (v) Gray v, Uowman, 27 1#. J., N. S., 
of Kiunoul V, Money, 3 Sw. 202, n.; Ch. 702; G W. B. 571. 

Kco Rascombe 1 ^. Haio, 6 Bow. 1. (a*) Pitt r. Pitt, T. & B. 160. 

(Q Huntington t*. Huntington, 2 (y) Id. : and see Nelson v. Booth, 3 

Vera. 437; 2 Bro. P. C. 1. Jur., N. S. 961. 
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will be no indexnnitj to ber estate against the mortgage, 
though the husband have given a bond or covenant {z) ; and 
it will make no difference if part of the money was applied 
to his use, as the court will not attribute a divided intention to 
tlie parties. The wife 'will also have no claim to exoneration, 
if, after her husband’s death, she desire his executor to apply 
his personalty in payment of the legacies given by his will, 
whether the personal estate was so applied before or after his 
direction (a). 

And even where the money was mised for tlic benefit of 
tlie husband alone, the wife ivill have no claim, if the mort- 
gage was made in execution of a joint power in the husband 
and wife to mise money by mortgage, and slie took the estate 
subject to the power ; because the estate conveyed to the 
mortgagee -was not that of the wife alone, but was created 
under the power, and in conformity with the purpose of the 
settlement (A). 

1118. A widow claiming dower has no right to be indemni- 
fied by the heir against her husband’s mortgage; subject to 
which she must take as a disposition pro tanto (c) ; but she 
will be exonerated as to ordinary debts, to wliich the land was 
not liable during the husband’s life (d). 

1119. It has been said, that where the mfe comes for 
exoneration of her mortgaged estate against tlie assets of the 
husband, all his other debts shall be preferred to this claim (e ) ; 
and the dictum was cited approvingly by Lord Thurlow (f ) ; 
but its correctness has been doubted (<7) by Wood, V.-C., even 
where the wife’s mortgaged estate is not settled to licr separate 
use : the right of the wife being better than that of the heir, (*) 

(*) Lewis r. Nangle, Ambl. 150; per 434; 0 Jur., N. S. 730, 1258; 33 K J., 

Lord Thurlow in Clinton r. Hooper, Ch. 106. 

3 Bro. C. C. 200 ; Earl Kinnoul r. (cr) Jones v. Jones, 4 K. & J. 361. 
Money, 3 Sw. 208, note. (d) Spire v. Hyatt, 20 Beav. 621. 

(a) Clinton v. Hoc^er, 3 Bro. C. C. (a) Tate v. Austin, I P. Wins. 265. 
200. (/) Clinton v. Hooper, 3 Bro. C. C. 

(5$ Scbolcficld r, Lockwood, 82 Beav. 21 1 ; 1 'Ves. jnn. 186. 

Of) Hudson r, Carmichael, Kay, G22« 
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with which it had been compared^ beoauBe^ unlike him, she 
can assert it against legatees; and, by virtue of on implied 
assumpsit between husband and wife, she is considered to have 
the full right of a surety to be satisfied out of her husband’s 
estate. And whore .the mortgaged estate was separate pro- 
perty (A), and the wife joined the husband in a mortgage, 
which expressed that the money was paid to them both, and 
he covenanted for repayment, it was held to be clear, that the 
wife should be treated as a distinct person, having the same 
right as a stranger to be exonerated out of her husband’s estate, 
as against his other creditors. 

1120. Where the wife joined her husband in granting an 
annuity on her separate estate, as well as on other property, 
to which tlie husband was entitled jure mariti, she was held 
lo be only a surety in the grant of the annuity, which, upon 
Ills insolvency, was ordered (i) to be kept down first out of the 
income of his property, as between her and him, his assignee 
and subsequent annuitants. 

AVhere the mortgaged estate of the wife is exonerated out 
of the husband’s assets, none of his creditors have a right to 
stand in tlie place of the mortgagee, as against tlie wife’s 
estate (A). 

Where the wife’s estate, subject to a mortgage, was settled to 
her separate use, and during coverture the husband covenanted, 
upon an assignment, for payment by him or his wife, and re- 
ceived tlie rents during the coverture by her consent, having 
also verbally promised before the settlement to pay off the 
mortgage ; it was held, tliat his estate swas not liable at the 
suit of the widow, though it might be so as between it and the 
mortgagee (Z). * 

1121. The rule concerning the admission of parol evidence 
in such mortgages appeal's to be that, though parol evidence is 

(A) Hadflon Carmichael, Kay,>613; (A) Per Lord Ilardwicke, Uobinsoii 

18 Jur. 861; Piirtericho v, Powlet, 2 r. Gee, 1 Vcs. 252. 

Atk. 383. (/) Christmas r. Christmas, Sol. Ca. 

(i) Aguilar V. Aguilar, 5 Mad. 414. in Ch. 20. 
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not admissible to show that a transaction purporting by the 
instruments themselves, or by them and by other evidence not 
parol, to be for the husband’s benefit, was of a different kind ; 
it may be shown that the debts of the wife w’ore paid with the 
money, or that it was in fact applied to some other than the 
purpose for which it was raised; or that, under the circum- 
stances, the husband’s estate is not primarily liable (wi). Hence, 
evidence is admissible, that the widow, in conversation with the 
executor, admitted an agreement that the debt should be dis- 
charged out of the estate, and disclaimed her right to exonera- 
tion. And this w'as compared to the case of the heir telling the 
executor that he would not press him for exoneration, and so 
inducing him to pay the legsicics ; but it is not material, under 
such circumstances, whether the legacies given by the husband 
be paid before or after the widow’s admission, or whether the 
admission induced the executor to pay them. 

1122. Third. The person who originally contracted the 
debt may shift the primary liability, which the old law attached 
to his personalty, to the mortgaged, or some other estate ; or 
may fix it upon the personalty, or on another estate, in cases in 
whicli it w’ould fall upon the mortgaged estate under Locke 
King’s Act (1136) ; and he who has acquired the mortgaged 
estate by descent, devise, or purchase, or is otherwise not pri- 
marilj' liable for the debt, may adopt it, or show an intention 
that it shall be borne by some other than the mortgaged estate. 
In considering these rights, it will be convenient to show: — 

(1) . Under what circumstances the personalty of the owner 
of the mortgaged estate, who was not originally liable for the 
debt, may become so, by his subsequent dealing with the debt 
or the estate, or by other events in his lifetime. 

(2) . What expression of intention will exonerate the per- 
sonalty of the owner of tlie estate, whose personalty was origi- 
nally liable ; or the mortgaged estate, where it was originally 
liable either (a) under the old law or (b) under Locke King’s 

Act : and also the general effect of that act. 

•-1 

(«i) Clinton v. Hooper, 3 Bro. C. C. michael, Kay, 620, per Wood, V.-C.; 
201; 1 Vcs. jun. 173; Hudson r. Cor- Thomas r. Thomas, 2 Kay & J. 79, 
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1123. (1). The covenant or agreement of the pm-cliaaer or 
devisee of the whole or part of an estate mortgaged or inoum- 
bered with a charge, to pay or. take upon himself the debt and 
interest, and, in the case of a purchase, to indemnify the vendor 
against it (»), or the covenant of one of several purchasers, to 
take upon himself a certain part of the debt and to indemnify 
the purchasers of the other parts (o), does not subject the pei‘- 
sonal estate of the covenantor, as between his own real and 
personal representatives, to the payment of the debt; the 
indemnify being only such as would be compelled by a court 
of equity vritliout any specific contract for the purpose (p). 

1124. The rule is the same, where the purchaser, devisee, 
or heir of the mortgaged estate, enters into a covenant ibr pay- 
ment with a transferee of the mortgage (f); the covenant behig 
merely treated as a necessary incident of the transfer, and a 
liability only as regards the tronsfiirec; and tliis even where the 
covenant is to pay a different and higher rate of interest than 
that reserved by the mortgage (r); and though, where the estate 
has devolved upon tenants in common, distinct provisions have 
been made for re-conveyance of the different shares, upon pay- 
ment of corresponding parts of the whole debt, which is cove- 
nanted to be paid in the like proportions («). 

1 1 26. In the case of a purchaser the case is not altered, by 

(n) Twcddell v. Tweddcll, 2 Bro. C. the mort»?ngc deed. (Trott Smith, 
C. 101, ir>2; JJnmilton Worley, 2 12 M. & W. (588.) 

VcB. jiiu. G2; Butler v. Batlcr, B Ves. (r) Slmf to t*. Shafto, per Lord Kldon, 
.-i34; Barham r. Earl of Thanct, 3 M. in Waring v. Ward. In Donisthorpo 
& K. G07. Tortcr, 2 Eden, 162, Ambl. GOO, it 

(/t) FoiTcstcr V, Leigh, Ambl. 171. was said, and in Bruce r, Morice, 2 Do 

(yj) Fcr Lord Eldon in Waring v, G. & S. 38g, decided, that a new covc- 

Ward, 7 Vcs. 332. nant for paj’ment (the interest in the 

(^) Leman v, Newnham, 1 Vos. 31; latter case being reserved at a difPerent 
Billinghurst Walker, 2 Bro. C. C. rate), with a new proviso, gave a right 
(504; Shaftov. Shafto, 1 Cox, 207. As to exoneration; but the circumstances 
to the liability of the purchaser under in the latter case were somewhat spe- 

such a covenant see Allard r. Kim- cial, and the dictum in the fonner docs 

berley, 12 M. & W. 410. Where the not agree with the other authorities 
covendnt is in general terms, it is for referred to. 

payment according to the provisions of («) Hedges v. Hedges, 3 Be G, & S, 

830; IG Jur. G84. 
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reason of an imperfect or abandoned intention to pay the debt, 
shown by his naming the mortgagee a party to tlie conveyance, 
for the pur{)osc of concurring therein upon receiving the sum 
due to him (^). But it is otherwise, if the purchaser enter into 
a special contract with the mortgagee for payment of the debt, 
and accept from him a benefit which he could not have had from 
the vendor (?£), such as a covenant for quiet enjoyment until 
default. 

1126. Again, if, instead of making a mere transfer of the 
security, the purchaser, devisee, or heir, borrow a sum of 
money, making a new conveyance by way of mortgage on the 
security of the whole, or of paii. of the estate, to a new” mort- 
giigcc, free from the original mortgage, the former debt is at an 
end, and the new one is the personal debt of the owmer of the 
estate (x). And if the latter unite mortgages of his own to 
those w'hich already aflect the estate, and covenant for payment 
of the aggregate debt, the whole sum wdiich is due on the con- 
solidated security will be considei’ed as his personal debt, and 
the court w'ill refuse to separate the debts w'hich he himself has 
united (y). 

So where the devisee of an estate charged wdth portions 
settled it, and covenanted not merely to pay the portions, but 
also to convoy the estate discliarged of them, it was held to be 
an adoption of the debt, and not merely a covenant of indom- 
mty{z). 

1127. On the otlier hand, it is evidence of an intention that 
the real estate shall remain primarily liable, when the owner, 
having the entire control as well over it as over his personalty 
aliens it, either to ai' volunteer or piurchaser for valuable con- 
sideration, (especially if he does so expressly subject to the 
mortgages,) without showing any indication, by a covenant 

(t) Barry v, Harding, 1 J. & L. 47C. 11G9; 34 Bear. 184. 

(m) Earl Oxford v, Rodney, 14 Ves. (y) WckxIb v. Hnntingford, 3 Ves. 
4174- 128; Ln^'ington r. Sewell, 1 Sim. 435; 

Waring v. Ward, 7 Ves. 332; Townshend r. Mostyn, 26 Bear. 72. 
Barham v, Earl Thanct, 3 M. & K. (s) Barham r. Earl Clarendon, 10 
607; Bagot r. Bagot, 10 Jnr., N. B. Hare, 126. 
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with the grantee, of an intention to exonerate it, or otherwise 
of an intention to pay the debt out of his personal estate («). 
Or if, being tenant for life with remainder to such uses as he 
shall appoint, he exercises the power only for the purpose of 
mortgaging, without appointing the fee to himself ; and so 
leaves himself in the position of a person with a limited in- 
terest in' an incumbered estate : who, if he should discharge 
the mortgage, is assumed to do so for his own benefit {b) 
(1308). 


1128. Another form in which this question arises is in a 
further stage of devolution of the mortgaged estate ; viz. 
where the person, whether heir or devisee of the estate, in 
wdiosevhands it was entitled to exoneration out of the person- 
alty of the deceased mortgagor, himself becomes entitled to 
that j)crsonalty, and dies, without having discharged the mort- 
gage. The same personalty in the hands of his executor (c) 
shall not exonerate the estate in the hands of his heir, notwith- 
standing the liability which the first heir or devisee was under 
to be sued at law on the covenant in the original mortgage (rf). 
Neither will the covenant by an heir so circumstanced, to in- 
demnify against the mortgage debt another estate which by law 
her was bound to indemnify, amount to an adoption of the 
debt («f). 

This doctrine has been applied to a case, in 'which the first 
devisee of the estate, being also the executor of the mortgagor, 
but not having proved the 'will, had not acquired a complete 
title to the perscpialty out of which the estate was entitled to be 
exonerated, or had an opportunity of discharging the mortgage 
thereout (y). In this decision, however, the doctrine of Scott 
V. Beecher appears to have been foUowed^as an arbitrary rule of 


(a) Jenkinson t?. Horcourt, Kay, 688; 
Alcn V, Hogan, LI. & G. t. Sngd. 231 ; 
Vandolenr v. Vandclcnr, id. 241, n. 

(ft) Jenkinson v. llarcourt, supra, 
(a) Scott V. lleecher, 6 Mad. 96; 
Earl Clarendon v. Barhaifl, 1 Y. & C. 
G. C. 688; Evans v. Smithson, cited 
there; Hchester v. Camanron, 1 Boar. 


209; see Ilickling v. Boyer, per Lord 
Truro, 3 M. & G. 635. 

(rf) Taylor, Re, 8 Exch. 384; see 
11 Geo. 4 & 1 Will. 4, c. 47. 

(a) Ilchcstcr v. Carnarvon, 1 Bcav. 
209. 

(/ ) Swainson v. Swainson, 6 J)e G., 
M. & G. 648; 3 Jiir., N. S. 146; see 
S. C. 4 id. 1011. 


M. VOL. II. 


y y 
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law, without special reference to the particular facts of the one 
case, or to the grounds of decision of the other; and particularly 
to have been made without regard to the fact, that the person 
who acquired both the mortgaged estate and the personalty of 
the original mortgagor, had died so soon after the latter, that 
she had no opportunity of applying the personalty in payment 
of tlie debt, and could not, therefore, have elected to continue it 
as a charge on the mortgaged estate ; which election in Scott 
V. Beecher was considered to have been made, though it was 
thought unnecessary to press it as a primary ground of deci- 
sion : or to the question whether the common heir of the first 
devisee and of the mortgagor was not entitled to claim the 
personalty of the latter as an exonerating fund, on the ground 
that it was still unadministered and applicable for the purpose. 
Upon this latter ground Wood, V.-C., had, in fact (though 
the case was not brought under the notice of Lord Cranworth 
in Swainson v. Swainson), refused to hold (ff) that the person- 
alty of an intestate mortgagor, to whose estate no administra- 
tion had been taken out in the lifetime of his heir, should bo 
applied by a subsequent administrator both of the mortgagor 
and liis heir, to exonerate the mortgaged property in the hands 
of the common heir of botli of them; pointing out, however, that, 
according to the present law as laid do>vn by the several cases 
cited above, the equities are not, as they formerly were (A), 
aftcctcd by the argument that, because the personalty of the 
heir or devisee, who has become possessed of both real and 
personal estate, has been increased by permitting the charge to 
remain, his successor to the estate ought to be exonerated out 
of the personalty derived from the original mortgagor. But 
it should be observed, that the ground of decision against the 
exoneration of the real, estate in Scott v. Beecher, upon which, 
and upon tlic other cases decided on its authority, the deter- 
mination in Swainson v« Swainson was founded, was (as is 
correctly stated by Wood, V.-C., in the early part of his judg- 
ment in Bond v. England) that the heir of the devisee took an 

tg) Bond v, England, 2 K. & J. 44. and see obseryationB of Knight Brnco, 

(A) See Gilb. Lex Prsot. 315; Bel- V.-C., in Earl Clarendon v. Barham, 1 
vedore v. Rochfort, 6 Bro. P. C. 299; Y. & C. C. C. 688. 
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estate charged with a debt to which the ancestor was not per- 
sonally liable ; which corresponded with the facta in Bond v. 
England; and not, as was afterwards stated by the V.-C., that 
the same person had both funds under his control, which, as he 
said, did not happen in the last-mentioned case. 


1128. The converse of the principle, that because the per- 
sonalty of the heir or devisee has benefited by the security, 
it ought to exonerate the mortgaged estate, has been applied 
to throw the debt on the mortgaged estate, where the person- 
alty had not received benefit (i); so that money raised by the 
heir, by mortgage, for discharging the ancestor’s simple con- 
tract debts, for which the heir was not liable, was thrown, 
with the original mortgage debt of the ancestor, primarily on 
the realty. But in a modem case (A), in which specialty and 
mortgage debts of the devisor were paid off by the devisee 
by means of a new mortgage, it was considered that the bor- 
rowing of the money, and the giving a new mortgage, made 
the devisee’s personal estate primarily liable, notwithstanding 
the purpose for which the loan was applied. This of course 
would not affect a mortgage made by the owner of an estate, 
to raise money with which the estate had been charged by the 
former owmer (/). 


1130. (2) (a) (1122). As to the expression of intention 
which will suffice to exonerate the personalty of the mort- 
gagor when it was liable for the debt, or the mortgaged 
estate when the personalty was not liable. Although for the 
purpose of exonerating the personalty it is not now considered 
necessary that the intention should be declared by express 
words, or in terms which raise an irjoesistible conclusion, it 
must be so clearly expressed as to convince the mind of the 
judge, that the testator intended to charge the real estate 


(i) Earl Tankeirillo v. Fawcett, 1 
Cox, 287; 2 Bro. C. C. 67; and see 
Perkins e. Bajnton, 2 P. W. 644, n.; 
where however there was a trust for 
sale of part of the realty for payment 


of debts, and the residue was devised 
beneficially to the trustee. 

Bagot V. Bagot, 10 Jur., N. S. 
1169; 34 Bear. 184. 

(1) See Noel v. Lord Henley, Dan. 
211, 322. 


Y Y 
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with^ as well as to exonerate the personalty from, the debt. 
The intention must be sought as well in the context of the 
will as in any particular expressions. The i-elative value of 
the real and pers6nal estates does not affect the question ; and 
the various circumstances attending the testator’s dispositions, 
his api)ointment of the same persons to be executors and 
trustees, the direction to pay Aincml expenses out of the real 
estate, the manner of giving the residuaiy personalty, the 
giving it to a tenant for life of the devised estates, and the 
like, arc matters which, far from affording any ceiiain con- 
clusion, may lead to entirely different inferences according 
to the circumstances in connection with vrhich they are 
found (?/*). 

1131. The exoneration will operate in favour only of the 
person for whose benefit the testator intended it ; so that if 
the gift of the i^ersonalty intended to be exonerated should 
lapse by the death of the legatee in the testator’s lifetime, or 
should otherwise fail, the exemption will fail also, whether the 
personalty has vested in a subject or in the Crown (n); unless 
an intention can be found to apply the exonerating fund in 
discharge of the debt, irrespective of the benefit to the intended 
legatee of the fund exonerated (o) ; or, with an intention to 
exonerate, there be no particular gift of the fund exonerated ; 
for it must then be supposed that the exoneration was meant 
for the benefit of whoever should take that fund ( p). The 
principle, that the benefit is intended only for the particular 
donee of the fund to be exonerated, is applied also where one 
estate has been directed to contribute to the mortgage debt 
charged on another, on failure of the devise of the estate 
intended to be relieved (^). 

1182. The sufficiency of the expression of intention to 

(w) Sco Ancastcr v. Mayer, 1 Bro. v. Fatrickson, I Dr. & Sm. 186. 

C. C. 464; Watson v, Urickwood, 9 {o') See Noel v, Henley, Dan. 322; 

Vc8. 447; llancox v. Abbey, 11 Yes. Noel Noel, 12 Fr. 214. 

179; Bgptlc v, Blundell, 1 Mcr. 193. {p) Milnes v. Slater, 8 Ves. 296. 

(n) Hale v. Cox, 3 Bro. C. C. 321; (q) Carter v, Bamardiston, 1 P. W. 

Waring r. Ward, 6 Ve8. 670; Dacre 606. 



TO EXONEllATE PERSONALTY. 693 

exonerate the personalty, like other questions which depend 
upon the construction of doubthil instruments by different 
judges, at different periods, is often difficult in proportion to 
the number of authorities. It has, however, been well esta- 
blished, that the personalty is not relieved by a devise of the 
mortgaged estate, or of that and other property subject to 
the mortgage,” or subject to the payment of the mortgage,” 
or subject to debts,” or by any other equivalent expression 
not amounting to a condition or direction that the devisee 
should pay the debt (r). The question becomes more difficult 
when words of that character are employed; but the favour 
formerly shown to the heir led the courts to struggle against 
the exoneration of the personalty, even under words of this 
import. Thus in an old case ( 5 ), a devise of land to E., wpon 
condition that she paid all his debts and legacies, was held 
only to amount to a charge on the realty, but not to relieve 
the personalty ; partly on the gi*ound that the executor had a 
particular legacy only, and not the residue. And in another 
case (t)f a devise to C., he paying all debts and legacies 
charged on the estate, and after his decease to 11., was held 
to be of the like effect ; but this also was decided on a special, 
and a stronger reason, viz., that the tenant for life was seventy 
years of age, the charge 2,6007., and the estate but 6007. per 
annum. 

On the other hand, in a more modern decision (?«), the words 
“ he paying a mortgage thereon,” have been treated as a clear 
expression of intention that the debt should not be paid out of 
the personalty ; though this was also supported by the special 
circumstances of a gift of part of the personalty less than the 
mortgage debt for the exoneration of the estate, and, therefore, 
implying that no other part of the personalty was to be so 
applied. Words of a similar kind, accompanied by a direction 
that neither of the devisees of tlie testator’s real estates shoidd 

(r) Scrlo V, St. Eloy, 2 P. W. 386; per Wigrnm, V.-C., JohtiHon v. Child, 
Astley t>. Tankcrville, 3 Bro. C. C. 645; 4 llaro, 04. 

1 Cox, 82; Bickham v, Crutwcll, 3 M. (a) Mead Hide, 2 Vcrti. 120. 

& C. 763; Goodwin v, Leo, 1 K. & J. (^) Bridgman v. Doto, 3 Atk. 201. 

377; 1 Jur., N. S. 226; per Wood, V.-C., (w) Lockhart v. Ilardy, 9 Beav. 370. 

in Jenkinson r. Hareourt, Kay, 688 ; 



694 


EXONERATION OF PEIISONAL.TY. 


tako possession of any of the premises until the testator’s debts 
should be paid^ have also been held to constitute a charge on 
the devised estates (x). 

The expression ** I hereby charge and make liable my said 
estate^” for moneys for which the estate alone was liable^ and 
also (in the same sentence) for monies for which tlie testator 
was personally liable^ was also held to create an active charge, 
making the estate primarily liable for the personal debt, by 
reason not only of the words of the charge, but of the applica- 
tion of them to the different kinds of debt (y). 

1133. The personal estate will not be discharged by par- 
ticular provisions, adjusting the payments which should be 
made on accorunt of the debt by successive takers of the estate, 
if such provisions do not clearly charge the estate with the 
payments (r). 

'fhe personalty will, however, be exonerated by a general 
devise of lands for payment of the debts of the testator ; 
because the description includes the mortgage debt (a); as 
it also will be, by a direction to apply a particular part of 
the real estate in payment of a particular debt, because so 
much only of the real estate being devised as will remain 
after payment of the debt, the devisee cannot claim more 
than has been given him 


1134. This principle will also bo applied to prevent ex- 
oneration for the benefit of a person who was manifestly 
intended to take subject to the charge; and for the purpose 
of ascertaining the intention in such a case, the court will 


not only look at the will, but 
tlic devised estates are subject (c 

(at) Wisilcn Wisden, 2 Sin. & G. 
896; 18 Jur. 1090. 

(y) Evans v. C'oekeram, 1 Col. 42S. 

(«) Watson V. Brickwood, 9 Vea. 447. 
(a) Serle t?. St. Eloy, 2 1*. W. 380. 
The observations of Sir W. Grant in 
Ilancdk V. Abbey, 11 Vcs. 179, seem 
to imply the contrary, but arc ex- 
plained by Lord Cottcnhani as appli- 


also at settlements to which 


cable to the particular circumatances 
of the case ; see Bickham v. Cruttwcll, 
8 M. & C. 763. 

(ft) llancox r. Abbey, 1 1 Vcs. 179; 
Ilalo V, Cox, 3 Bro. C. C. 322. 

(c) Ibbetson v. Ibbotson, 12 Sim. 
206; Lady Langdale v. Briggs, 8 De 
G., M. & G. 391 ; see Noel t*. Henley, 
Dan. 322. 
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A specific bequest of the general personal estate lias also 
been held to show an intention to exonerate it (d). But where 
the testator specifically bequeathed the surplus of his person- 
alty^ computing it at a certain amount after payment of his 
debtSj it was adjudged that the mortgage, as one of the debts, 
should be paid out of that fund, though it was thereby reduced 
below the amount specified (e). 

1186. As to the expressions which will throw the burthen 
of the mortgage debt on the personalty of a testator, who was 
not liable to pay it, neither a general charge in his will for 
payment of debts {f)y nor even a direction to pay them out 
of his personal estate ( muU be sufficient. And where a 
testator expressed by his will an intention to pay off part of 
the mortgage debt, but failed to do so, a direction that the 
intended balance should be paid out of a particular fund was 
held not to exonerate the mortgaged estate (A). But a devise 
of property upon trust for sale and payment of the mortgjjgc 
debt, w'ith a declaration that the mortgaged estate shall be 
held free from incumbrances, will exonerate it (/) ; and if the 
fund provided be insufficient, the balance must be made good 
by the residuary personalty in discharge of its primary liability, 
though that fund may also have been bequeathed free from 
debts. The mortgage debt has also been held to be adopted 
by a surety, so as to discharge the mortgaged estate, where he 
devised it to the principal debtor and directed that all monies 
payable out of it under the mortgage, should be discharged out 
of a fund which he provided for the payment of his debts (A). 

(jl) Blount V. Ilipkiiis, 7 Sim. fiO. C88. 

But it seems that the principle last (A) Lomax r. Lomax, 12 Beav. 285; 
mentioned might have been applied; IS Jnr. 1064. See the effect of aetnal 
there being a trust to sell the residuary payment and an inaccurate receipt, 
real estate for payment of debts, in- I^nwick v, Fotts, 8 Do G., M. & G. 
eluding the mortgages and a gift over 606. 

of the surplus. (i) Brooke r. Warwick, 2 Do G. & 

(a) Hawes r. Warner, 2 Vcm. 477. S. 425; 13 Jur. 547; 1 II. & T. 142. 
C/) Lawson v. Hudson, 1 Bro. C. C. (£) Mushet v, Cliffo, 12 Jur. 739; 
67; Ancoster v. Mayer, Id. 464. 17 L. J. (Ch.) N. S. 2G9; 2 Dc G. & S. 

(ff) Jenkinson v. Harconrt, Koy, 243. 



696 


EXONEIIATION OF PERSONALTY 


1136. (2) (b) (1122). The statute called Locke King^s 
Act (1114) does not affect tlie rights of a person who claims 
under a will dated before the 1st January, 1855, though it 
were rcpublislied by a codicil dated after tliat dsiy, provided 
the claim be not wholly or in part under a devise which 
operates only by virtue of the republication (Z) ; and notwith- 
standing the expression that the mortgaged hereditaments shall 
be primarily liable, as between the different peraons claiming 
through or under the deceased person, the estate is liable, 
tliough the personalty be vested in the Crown, and not by 
a tide derived through or under the deceased mortgagor; it 
being considered that this part of the clause only shows that 
the debt should be borne rateably, where it is cliarged on 
several estates (/y^) (1142). In case of intestacy, however, 
the heir of a mortgagor who has died after the 1st January, 
1855, cannot have the benefit of the proviso in the act, on the 
ground that he takes under the limitation in the mortgage deed 
to the mortgagor and his heirs ; because he takes immediately 
from his ancestor and not under the dced(Rh Nor can an 
heir who takes an estate which is the subject of a lapsed devise, 
where, in the "will in which it vras contained, there was no other 
expression of a contrary or other intention within the sicts, wdiich 
could bring him within the description of a person claiming 
under or by virtue of a Avill (<>). 

1137. The act applies to copyholds as well as to free- 
holds (p), but notwithstanding the large signification of the 
words used in the first part of the act, leaseholds and chattels 
real arc e?:cludcd by the latter part of it (y). 

1138. As to the nature of the charge refen-cd to, it applies 
as well to an equitable mortgage by deposit of title deeds (r), 

(l) llolfe r. Pen’y, 9 Jur., N S. 853. (//) Piper Piper, supra. 

(m) Dacre v. Patrickson, 1 J)r. & (y) Solomon r. Solomon, 10 Jur,, 

Sin. ISO. N. S. 331. 

(y»)’‘Pipcr V, Piper, 1 J. & II. 91; 6 (r) Pcmbrooki^ v. Friend, IJ. & H. 

Jur., N. S. 1026. 1.32; Coicby v. Coleby, Ij. R., 2 Eq. 

(o) Nelson V, Page, L. 11., 7 £q. 25. 803. 
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as to a more formal or technical security ; hut it did not 
originally apply to the lien of a vendor for unpaid purchase- 
money («). 

This construction has been partly altered by an enact- 
ment (#), that the word mortgage ” both in the original and 
in the explanatory statutes is to extend to any lien for unpaid 
purchase-money upon hereditaments purchased by a testator; 
tlie case of purchase by an intestate remains unprovided 
for (m). 

1189 . The act docs not affect a charge which does not form 
a defined and specific security on an ascertained estate. It 
therefore docs not apply to a general charge upon real estate^ 
in aid of personalty^ to pay debts or legacies^ until the amount 
of the charge has been accurately defined^ and the devisee has 
taken the estate subject to it ; at which time it will constitute 
a mortgage within the act (jr). 

The intention to exonerate the real estate only extends to 
the value of the fund made chargeable by the testator ; if that 
fund bo insuflficieut the residue must be home by the mort- 
gaged estate (y). And the act does not affect the rights of 
the parties Avhcrc, in consequence of a provision by the testator 
of another fund for payment of tlic mortgage, there is no longer 
a (picstion between the testator’s general personalty and the 
devisee or heir of the mortgaged estate (r). 

1140 . It has been declai’cd by the same explanatory sta- 
tute («), that in the will of any person who may die after 
31st December, 1867, a gcnei’al direction that the debts or all 
the debts of the testator shall be paid out of his personal estate 
shall not be deemed to be a declaration of an intention contrary 

(«) Hood V. Hood, 3 Jar., N. S. 684. (w) Ilurding r. Harding, L. R., 13 

See Bam well v, Iremongcr, 1 Dr. & S. Eq. 493. 

260. (Of) Hep^vorth v. Hill, 30 Bcav. 476; 

(t) 30 & 31 Viet. c. 69, a. 2, passed 8 Jur., N. S. 960. 

2Cth July, 1867. Sect. 1 applies only (y) Bodhoase v. Mold, 36 L. J., Ch. 
to the wills of persons who die after G7. 

Slat December, 1867; but no express (g) Greeted u. Greeted, 26 Bear, 
restriction is placed upon the operation 621; Allen v. Allen, 30 Bear. 396. 
of sect. 2. (a) Sect. 1. 
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to or other than the rule established by the original act, unless 
such contrary or other intention shall be further declared by 
words expressly or by necessary implication referring to all 
or some of the testator’s debts or debt, charged by way of 
mortgage on any part of his real estate. 

In this provision is adopted the view of Lord Campbell, that 
the land could only bo relieved from the charge by an expres- 
sion of intention, corresponding to that which under the old 
law would have relieved the personalty, viz., by words either 
expressing, or clearly indicating, that the fund made primarily 
liable by law was to be freed from the charge. And he there- 
fore held (&), tliat a direction by a testator that his debts should 
be paid hy his executors did not sufficiently show that the 
mortgaged estate was to be discharged. In other eases (c) 
directions that debts should be paid, or that they should be 
paid by the executors, out of the j)ersonal estate, had been 
licld not to mark an intention to exonerate the mortgaged 
estate; though a devise if that estate in settlement, and of 
other real and leasehold estates, and personalty, to trustees 
for conversion and pa3nncnt of debts and legacies, with a gift 
of the ultimate residue, was considered to be sufficient for the 
purpose (rf). 

Before the enactment, however, the construction adopted by 
Lord Campbell had been disapproved by several judges, as an 
extension, not warranted by analogj'^ of the rule of the old law 
which was founded upon the favour shown to real' estate, to 
the construction of a statute which proceeded upon a different 
principle (#?) ; and it was held that tlic intention ought to be 
collected from the will or deed, according to the ordinary rules 

(ft) Woolstcncroft. v. Woolstcncroft, and 8 Jur., N. S. 864; and Turner, 
2 Dc G., F. & J. 347; 6 Jur., N. S. L. J., iii Eno v, Tatam, 3 Do G., J. & 
1170, OTcrriilinff the judgment of S. 443; 9 Jur., N. S. 481; S. C. 4 Gif. 
Stuart, V.-C., 2 Gif. 192; and poo 181; and boo Rolfo Perry, 9 Jur., 
Coote V. Lowndes, L. H., 10 £q. N. S. 853; 3 De G., J. & S. 481; Por- 
376. clier v. Wilson, 12 W. K. 1001; Smith 

(^) Pembrooke r. Friend, 1 J. & TI. v. Smith, 3 Gif. 268; 7 Jur., N. S. 
132; Rawson v. Harrison, 8 Jnr. 875. 1140; Moore e. Moore, 1 De G., J. 

Newman e. Wilson, 31 Bcav. sa & S. 602; Stone v, Parker, 1 Dr. & S. 

(a) See judgments of Wood, V.-C., 212. 

in Mcllish v. Vallins, 2 J. & H. 194, 
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of construction ; not only from the words, but iroitt the 
cflTcct of the dispositions contained in the whole in^^iunent^ 

Of Cases in which two or more Estates are liable to cofwtrihsUe 

to the Debt. 

1141. Having considered the circumstances under whicb 
the fund, which in the first instance is liable to the mortgage 
debt, retains or is exonerated from its primary liability^ it 
remains to be observed, that, as between the mortgaged^- 
cstates and other property of the owner of them, or as between*, 
different estates subject to the same mortgage, one part ma^r 
become liable to contribute to the payment of the debt, either 
primarily, or by the deficiency of the estate or fund upon which 
the primary liability has been fixed. 

The equities which thus arise between the different funds are 
adjusted under the doctrines of Contribution and Marsiiab- 
LING, which are extensively applied, not only as between the 
owners of funds liable to the payment of mortgage debts, but 
also in the general administration of the assets of the deceased 
mortgagor, the consideration of which is beyond the scope of 
this work, ll'hese rights act reciprocally, and rest upon the 
principle that a fund, wdiich is equally liable with another to 
pay the debt, shall not escape because the creditor has been 
paid out of that other fund alone ; and on the other hand, that 
a creditor who has the means of satisfying his debt out of 
several funds, shall so exercise his right as not to take from 
another creditor or claimant the fund which forms his only 
security. 

1142. Premising that the payment of the mortgage debt, 
from which the personal estate has bden exempted, or which 
the personal estate, where it is the primary fund, is insufficient 
to satisfy, must in the next place be made out of estates which 
have been specially devised for payment of the mortgage or 
other debts of the person liable {f ) ; then out of descended 

Cf) Powis r. Corlicfc, 3 Atk. 66(5; Tweedale v. Coventry, 1 Bro. C. C. 
Donne e. Lewis, 2 Bro. C. C. 257; 240; Phillips r. Parry, 22 Bcav. 279. 

Bartholomew f/. May, 1 Atk. 487; 
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estates (^); and, failing these, out of estates specifically devised, 
but charged with the payment of debts (A) ; and then such as 
are comprised in a general or residuary devise (*): the effect of 
tliese equitable doctrines is shortly as follows: — 

If several estates, whether of one or of scveml owners (A), be 
mortgaged for, or subject equally (and not one as surety or col- 
lateral security for the other (Z)) to one debt; or, if the owner 
of several estates, having mortgaged one of them, charges his 
real estate with or devises it in trust for payment of his 
debts (m), and the estates descend or are devised to different 
persons (for the rule will not hold where they come to the 
same person (») ) ; and though one of them pass by a specific 
and the other by a residuary devise (e), the several estates 
shall contribute rateably to tlic debt; being valued for that 
purpose, after deducting from each estate any other ineiiiii- 
brance by which it is afiected ; and a vendor’s lien being 
reckoned like any other incumbrance (;>); and the right of 
contribution is not affected by Locke King’s Act (y). So 
if one of the estates have been mortgaged for one debt and 
both of them for another, though the fii'st shall bear exclusively 
its own debt, both must contribute rateably to that ‘which is 
later; the amount of the first debt being deducted from the 
value of the estate which has paid it (r). And where the 
charge consisted of a life annuity, and the value of one of the 
estates charged was of a fluctuating nature, it was held that the 

{g) Giilton V. Iliincoek, 2 Atk. 424, 605; Irvin v. Ironmoti^rcr, 2 U. & M. 

430; DuruuwcU {.‘.Cawdor, 3 Mad. 453. 631; Middleton t*. Middleton, 16 Beuv. 

( /{) Davies v. Topp, 1 Bro. C. C. 450. See Kyro v. Green, 2 Col. 627. 
524; Dniinc r. Lewis, 2 Id. 257. See (n) Strongc t\ lluwkes, 4 De G. & 
:)& 4 Will. 4, c. 104. J. G32. 

(0 Jurin. Wills, 2, 568, cd. 3. See (») Gibliina r. Eyden, L. R., 7 lilq. 
Dady v, llnrtridgc, 1 Dr. & S. 230; 371; Sack viile r. Smyth, L. R., 17 Eq. 

llensman r. Fryer, L. R., 2 Eq. 027; 153; notwithstanding Brownsoni?. La w- 

Rotheram r. Rotheram, 20 Bcav. 405; ranee, L. R., 6 Eq. J. 

Bothell V. Green, 34 Beav. 302. (y^) Barnwell i^. Iremonger, 1 Dr. & 

(Jk) See Aldrich r. Cooper, 8 Ves. S. 256. 

31)0; Clarke v. Broreton, 1 Ji»ncs, 105; (g) Sackville r. Smyth, supra; not- 

Johnson v. Child, 4 Hare, 87. wilhstanding Brownson v. Lawrance, 

(1) Marqnis of Bute v. Cnnyng- supra, 
haihe, 2Jjlu8a. 275; Stringer v. Harper, (r) Lipscomb 9. Lipscomb, L. R., 
26 Boav. 33; 4 Jnr., N. S. 1003. 7 Eip 601; De Rochefort v, Dawes, Id. 

(w) Carter v, Bomadiston, 1 P. W. 12 Eq. 640. 
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contribution must be from year to year, according to the actual 
income in each year (#). 

1148. But the right of contribution will be prevented by the 
right of marshalling from being applied against an estate which 
is liable to other creditors of the debtor (^) ; or which not being 
charged with his debts, and even though consisting of leasehold 
and other personalty, is liable under a specific or pecuniary, as 
distinguished from a residuary, bequest ; the devisee in such 
cases being obliged to take the mortgaged estate as he finds 
it (ti). And so if one of several estates charged with the pay- 
ment of debts be expressly made liable to the payment of a 
mortgage debt to which it is subject, it will not be liable to 
contribute with the other estates to the general charge (j:). 

1144. By the sale of part of an incumbered estate with a 
covenant against incumbrances, the burden is thrown upon the 
residue in favour of the purchaser ; and if part of the estate 
liav(5 been given in exchange, the equity is the same as if it had 
been sold for money, and no liability is thrown upon the land 
received in exchange ( y ). 

1146. If a person bound to elect between two estates have 
mortgaged one of them before election, and afterwards elect to 
take the other, the first must be taken subject to the mortgage, 
but shall be exonerated by the other (r). 

1146. An insurance office, by the rules of . which a policy 
will become void upon the suicide of the insured, except to the 
extent of any interest acquired for valuable consideration or by 
way of security, holds out that the owner of such an interest 
will be entitled to payment ; and, being a principal debtor in 

(t) Ley V. Ley, L. R., 6 Eq. 174. James, 2 Y. & C. C. C. .SOI. 

(#) Bartholomew «?. May, I A tk. 487. (a?) Wisclcn v. Wisden, 2 S. & O. 

00 O’Neal V. Mead, 1 P. W. C94; 306; 18 Jnr. 1090. 

Davis V, Gardiner, 2 P. W. 190; Wythe (y) Kirkham v. Smith, 1 Vcs. 257; 
f*. Henniker, 2 M. & K. 635; Halliwell sco Lloyd v. Johnes, 9 Vcs. 64, as to 
V. Tanner, 1 11. & M. 633 ; Cope v, the eflTeet of a sale by the conrt. 

Cope, 2 Salk. 449. Sco Symons v, (z) Rumbold v. Rnmbold, 3 Vcs. 65. 
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respect of the policy, has no equity in case of the suicide of an 
insured person who has mortgaged tlic policy with oilier pro- 
perty, and in the absence of fraud, to come upon that property 
for contribution (a). 

1147. There is no equity between the representatives of a 
lunatic, which confers a right to call for the restoration to one 
estate or fund, of money w'hich has gone or been applied in 
relief of another. A charge on the lunatic’s real estate, which 
devolves upon him as personal representative of the owner of it, 
will therefore sink for the benefit of his heir (ft). And where a 
lunatic was seised of estate A. ex parte patemd, and ex i)arte 
matci'na of H., which was mortgaged, and the produce of tim- 
ber cut upon A. was applied in discharge of the mortgage, it 
was held that A. should not bo recouped (c). 

There appears to be no certain rule as to the rights of the 
rdal and personal representatives of the lunatic, when the mort- 
gage has been paid off out of his personal estate by the direction 
of the court. It seems to have been considered by Lord St. 
Leonards (rf), after an elaborate review of the authorities, that 
if the court, in the exercise of a prudent management, ordered 
payment of the charge out of the lunatic’s property, derived 
from savings out of the real estate, the heir ought to liold free 
from the charge. But where a mortgage debt, which had been 
contracted by the ancestor of the lunatic (whose j)ersonalty 
was therefore not liable to it), was discharged out of his per- 
sonal estate, the Court of Appeal in Chancery ordered the 
amount to be raised out of the mortgaged estate, and to be 
paid to the administratrix (c). 

When, under tlie Lunacy Act of 1853, money advanced 

I 

(a) Solicitors and General Life As- (r) Lecming, Be, 8 Be G., F. & J. 
snraneo Society v. Lamb, 1 1I. & M. 71G; 43 ; 7 Jor., N. S. 115 ; and see Sergeson 

2 Be G., J. & S. 251 ; 10 Jur., N.S. 739. v. Sealy, 2 Atk. 414 ; Broomfield, Exp., 
(5) Compton v. Lord Oxenden, 4 3 Bro. C. C. 515 ; Clayton, Exp., 1 B. 

Bro. C. C. 396; 2 Yes. J. 261. & M. 369 ; Hinde, Exp., Ambl. 706, 

'(a) Anon., cited by Ix>Td Eldon in Mr. Blnnt’s note and cases there; 
Phillips, Exp., 19 Yes. 123. Bcgge, Be, 4 Bro. C. C. 236; and 

(d)*iLord Leitrim v. Encry, 6 Ir. Eq. Shelf. Lnn. 304, cd. 2, and other cases 
B. 355 I following Grimstonc, Exp., cited there. 

Ambl. 706; Ilinde, Exp., id. n. 
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for the permanent improvement, security or advantage of the 
lunatic’s land, and which is to be a charge upon and raiscable 
out of the lunatic’s interest in the land, is paid out of the 
lunatic’s general property, the charge may be made to some 
person as a trustee for him, as part pf his personal estate {f). 
And when under the same act (jjf) money raised out of land 
or stock has been applied to any of the purposes there men- 
tioned, which include the discharge of any incumbrance upon 
the lunatic’s estate, the person wliose estate is mortgaged and 
his real and personal representatives have the like interest in the 
surplus monies after the purposes of the security have been 
answered, as if no mortgage had been made; and the surplus 
monies arc declared to be of the same nature and character as 
the estate mortgaged. 

If the estate intended to be charged be entailed, tlic entail 
will not be barred further than is necessary for the purposes of 
the security, and it will be so expressed in the deed ; and the 
mortgage will be made only for a term of years, and without 
any power of sale (A) (423). 

A provision in a mortgage deed, executed under the aiitho- 
rity of the statute, that a certain estate shall be the primary 
fund, will not affect the subsequent operation of the will of Uic 
lunatic, made before the lunacy, and by which other estates 
have been specially devised for the payment of debts («). 

1148. If the personal estate of an inlant be applied in 
payment of his mortgage debt, the debt will also be kept 
alive as personal estate (A). 

Of Cases in which inctmhered and other Estates will he 
marshalled. 

1149. The doctrine of marshalling as between inciun- 
brancers on several estates, whieh arc also subject to one 
security, enables tlie incumbrancer with one fund to control, 

(/) 16 & 17 Viet c. 70, s. 1 18. ^ (A) Per Lord llardwickc, Leya v, 

(g) Id. 8. 119. Frico, 9 Mod. 221; per Lord Eldon, 

(A) Parcs, Ko, L. B., 2 Ch. Div. Gl. Phillips^ Exp., 19 Ves. 122; see Cham- 

(0 Frceinan v. Ellis, 1 H. & M. 758. bers on Infancy, CC5, &c. 
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for his own bcpefit^ the application of the securities of another 
who has several ; and to that extent gives an interest in those 
securities to the holder of the single fund; as a subsequent 
mortgagee of one estate, who pays off the prior mortgage 
upon the same and another estate, makes tlicni both applica- 
ble for his own original debt. But tlie doctrine of marshal- 
ling is of an entirely different nature from the right of the 
subsequent mortgagee to throw his own debt upon an estate 
not originally made liable to it, but comprised in the security 
of a prior mortgagee (1033). The latter right depends 
upon the puisne mortgagee’s redeeming the earlier one, and 
so getting the benefit of his securities. It is an cipiity 
arising out of the act of redemption (Z), and when acquired 
enables the puisne mortgagee to hold both estates, with all 
the rights which the prior mortgagee had whom lie redeemed. 

1160. If the owner of two estates mortgage them both to 
one person, and then one of them to another, without noticjc, 
the second mortgagee may insist, under tlie doctrine of mar- 
shalling, that the debt of the first shall be satisfied out of the 
estate not mortgaged to the second, so far as that will ex- 
tend (ryi). And h fortiori he may do this, if there be a cove* 
nant or declaration in the second mortgage that tKc estate is 
free from incumbrances (n). He may also gain his end by 
means of redemption, *. e., by paying off the prior mortgagee, 
and stepping into his place. In the one case, the first mort- 
gagee’s debt is primarily throwm upon the estate not in mort- 
gage to the second ; in the other, the second mortgagee 
throws upon both estates his own debt, which by contract 
was only charged upon one of them. But while by redemp- 
tion he may throw his OAvn debt upon both estates, not only 
in the simple case of two mortgages above supposed, but also 
(so long as the prior mortgagee retains both of the estates 
which form his security) where there are subsequent ineum- 

. (0 Titley v. Dayics, 2 Y. & C. C. Jar. 643; and 8 Do G., Mac. & G. 
C. 404. 367; Gibson v. Scaerara, 24 L. J. (Ch.) 

(M) Lanoy v. Dnke of Athol, 2 Atk. N. S. 782; 20 Boar. 614. 

444 ; Aldrich Cooper, 8 Vcs. 381; («) Averall v, Wad5, LI. & G. temp. 

• Tidd V. Lister, 10 Hare, 140, 167; 18 Sngd. 269. 
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brances upon either or both of the estates^ and against the 
subsequent incumbrancers^ his means of relief under the 
doctrine of marshalling ore far more limited^ for the reason 
that equity rcfiises to marshal securities, where in aiding one 
incumbrancer it would injure another (o). 

Thus if estates X. and Y. be mortgaged first to A. and 
secondly X. be mortgaged to B., and thirdly Y. to C.(p); 
or if X* be mortgaged to A., secondly to B., and thirdly X. 
and Y. again to A., to secure the original debt and a fiirther 
advance, and fourthly X. and Y. to C. (y) (1788): here in 
either case A. may resort for his whole debt either to X. or 
Y. Now, if A. be compelled to take his debt exclusively 
firom Y,, X. will be left free for B., but at the expense of C. 
But this would clearly be inequitable; for even if C. had 
notice when he took his security, he had notice of no more 
than that A. had a security upon Y. (r) ; and he ought not to 
lose the benefit of his contract in favour of B., who claims under 
no contract against that estate. B. having lent his money on 
estate X. only, and having taken no charge upon or covenant 
respecting Y., has no more than a potential equity, as it has 
been called, against that estate, which by means of the sub- 
sequent security given to C. was prevented from fully arising. 
He has no equity to prevent the mortgagor from pledging 
estate Y. to C. ; none to prevent A. from giving up his secu- 
rity upon it, and so depriving B. even of his chance of getting 
a title by redeeming A. The only equity which he has is 
in redpect of so much as the mortgagor had not alienated for 
value. 

Yet if, in such a case, the court refiised all interference, 

(o) Aldrich v. Cooper, 8 Ves. 382; ivith the ovmcrs of the cargo. Sed q%i, 
Averall v, WAde, Id. & G. temp. Sugd. Edward Oliver, !<. B., 1 Ad. 379. 

252; Oolphinv.Aylward,L.B.,4E.& I. (^) Bngdon r. Bignold, 2 Y. & C. 
App. 48C. The Court of Admiralty, C. C. 377. 

notwithstanding this principle, has mar- (^) Barnes r. Bnester, 1 Y. & C. 0. 

shalled in favour of a master’s claim C. 401. 

for wages, against the owners of the (r) A purchaser is not bound to take 
cargo; on the ground that the maBtel^ notice of all the equities arising out of 
who was deprived of the ship and a particular deed or suit. (Averall v. 
freight by his pelBonal contract to pay Wade, supra ; Shalcross Dixon, 7 
the wages, had made no such contract L. J., N. S., Ch. 180.) 

M. VOL. II. Z 
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lest C., the third incumbrancer, should lose his security, it 
would expose B., the mesne mortgagee, to the like injury ; for 
if A. were left to take his whole debt out of estate X., the 
second mortgagee, B,, would lose his security ; whilst to the 
third, C., who has no better equity, and is later in time, 
estate Y. would be left open. Therefore, in ordinary cases, 
the court will throw the debt of A. upon both his securities, 
rateably according to their value, and so w^ill leave the residue 
of each to satisfy the subsequent incumbrancer, to whom it 
was specifically mortgaged (s). But if C. take by his conti*act 
only the surplus which will remain after satisfying the earlier 
mortgagees, the marshalling will take place bchvecn them, 
without regard to his interests (t). 

And if the third incumbrancer be only a judgment creditor, 
or take his security pendente lite^ and the second claimant for 
valuable considei’ation have a declaration or covenant that the 
estate is free from incumbrances, he shall be protected, and 
shall have the advantage of marshalling ; and in his favour the 
prior incumbrancer shall be throum upon the estate which is 
not liable to the second; whose security shall not contribute 
for the benefit of the third (m). The estate of the second in- 
cumbrancer having once acquired the right to be indemnified 
at the expense of the other, his right is not to be disturbed by 
a subsequent judgment creditor or person who, taking subject 
to the same equities as the debtor (1083), is not in the situa- 
tion of a purchaser for valuable consideration without notice, 
and cannot oblige the mesne incimibrancer to pay off 'debts 
against which the mortgagor covenanted to exonerate his 
estate. The like has been held {x) in fiivour of the tenant 
in tail under a settlement made by the mortgagor for valuable 
consideration, in which he had covenanted to exonerate the 

(0 Bamca r. Racstcr, 1 Y. & C. C, (0 Mower’s Trusts, Ro, L. R., 8 Eq. 
C. 401; Bng^en v. Bignold, 2 Y. & C. 110. 

C. C. 377; Titley Davies, id. 399; («) Averall v. Wade, LI. 8c Goo. 

and see Gibson v, Seagrim, 20 Reav. temp. Sngd. 262; Going v. Farrell, 
614; 24 L. J. (Ch.), N. S. 782; and Beat. 472. 

Liverpool MWne Credit Co. v. Wilson, (ar) Hughes v. Williams, 3 Mac. 8c 
L. R., 7 Cfi’ 612. G. C83; 16 Jnr. 416; Chappell r. Rees, 

1 De G., Mac. & G. 393. 
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settled estates from incumbrances^ vvbere the bills were filed 
bj the judgment creditor and by the assignees in insolvency 
of the mortgagor and settlor ; so that this distinction must be 
considered to be founded upon the circumstance that the sub- 
sequent incumbrancer or assignee of the mortgagor is not in 
the position of an assignee for valuable* consideration without 
notice, but is subject to all the equities and liabilities of the 
person under whom he claims ; and the rule as concerns inno- 
cent purchasers remains unaffected ( y). 

1161. Where the subsequent incumbrancer is in the posi- 
tion of an assignee for valuable consideration without notice, 
or without such notice as will fix him with the equity arising 
out of the covenant with tlie earlier mortgagee (ir), it is con- 
sidered that the latter would not be entitled to exoneration 
against the subsequent incumbrancer, though he would have 
been so against the moi'tgagor, if he had remained the absolute 
owner of the estate subsequently mortgaged. And when the 
mortgagees are appointees under a power, it is clear that there 
would be no exoneration against the later incumbrancer, any 
more than there would be against the persons who would have 
taken in default of appointment (a). 

1162. It has also been held, that where an estate is settled 
subject to judgments created by the tenant for life, arrears of 
interest on such judgments may, as against the remainderman, 
bo thrown upon that estate, in fkvour of a judgment creditor 
of the tenant for life after the settlement, who can only resort to 
an unsettled estate (i). 

1163. A surety is entitled to the benefit of the right of 
marshalling (c) (1343). And it has been determined that 
where the vendee of goods, which have been purchased but 
not paid for, has indorsed over the bill of lading for valuable 

(Sr) See Sagd. V. & F. 1028, ed. 11; 682. 

746, ed. 14. (ft) Fox, Re, 6 Ir. C3i. R. 541. 

(2) 1160, note (r). (e) Haymaa e. Dubois, L.R., 13 £q. 

id) Strong v. Hawkes, 4 De G. & J. 158. 

zz2 



708 


SKCUUITIES MAUSHALLEP AFTER PAYMENT. 


consideration by way of j>ledgc only, the vendor having a right 
to enforce his lien by stoppage in transitu (1371), subject to 
the security, becomes as to his interest in the goods a surety to 
the indorsee for the vendee’s debt ; and may therefore compel 
the indorsee to have recourse for the payment of his debt to 
other goods pledged •to him by the vendee, or to the proceeds 
arising from the sale of them, in ease of his own liability as 
surety (d). 

But, as in the case of the mortgagee’s right to hold several 
securities (1043), his equity of marshalling overrides the right 
of the surety to have the benefit of all securities for the debt 
which he has discharged, where he has not entered into a con- 
tract which will prevent the mortgagor from confeiTing upon a 
puisne mortgagee of one of the estates the ordinary right to 
have the securities marshalled («). 

If a consignee or other agent pledge his principal’s gooils 
with his own for his own debt, the pledgee will be compelled to 
resort in the first instance to the agent’s goods (/). 

1164. Marshalling may be enforced where the mortgaged 
estates have descended upon different persons {ff ) ; also where 
the debtor has become bankrupt (A), because the assignee 
stands in his place, and is bound in all respects as he is ; 
and in favour of an incumbrancer whose charge is only volun- 
tary (f ). And if the mortgages be by the husband and wife, 
of the wife’s estates, the mortgagee whose security is only upon 
one estate is entitled to marshal against the wife surviving (A). 

1 1 66. A mortgagee may resort to fimds not comprised in 
his security, where that has been swept away by a landlord 
under a distress foi' rent (/), or by the Crown under an ex- 

(d^ WcBtzinthiifl, Re, 5 B. & Acl. (7^) Baldwin v. Belcher, 3 Pru. & 
817; 2 N. & M. 644. War. 173; Hartley, Exp., 1 Den. 288; 

(£;} South V. Bloxam, 2 Hem. & 2 M. & A. 496. 

Mil. 467; 11 Jnr., N. S. 319; 34 L. .1., (i) Aldridge Forbes, 9 L, J.,N. S., 

N. S., Ch. 369. Ch. 37; 4 Jur. 20. 

(/) Broadbent r, Barlow, 3 Do G., • (A) Tidd v, Liater, 10 Hare, 140, 

F. & J.iJ70; 7 Jnr., N. S. 479; Alston, 157; 18 Jnr. 643. 

Exp., L. B., 4 Ch. 168. (i) Stephenson, Exp., Dc G. 686, 

(^) Lanoy v. AthoU, 2 Aik. 446, 
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tGut(m): and the Crown itself has been compelled to resort 
to tlie real estate^ that other creditors^ to whom the personalty 
alone was liable^ might not be disappointed (9»). 

1166a. If Hie paraphernalia of a widow be taken by the 
mortgagee, under his bond or covenant, she will be held to be 
a creditor for their value against the mortgaged estate (a). 

1 1 66. The mortgagee who takes a secm'ity upon part of an 
estate, the whole of Avliich is subject to debts, legacies or other 
charges, is entitled, as against the mortgagor, to throw those 
charges upon the part not mortgaged to him(p); and the mort- 
gagee of the chattels of a bankrupt, which having been left in 
the bankrupt's possession were seized and sold by the landlord 
under a distress for rent, was held entitled to marshal against 
the assignees of the bankrupt mortgagor, so as to throw the 
debt of the landlord exclusively upon property not subject to 
the mortgage (q). The mortgagee may also marshal against a 
purchaser of the wdiole estate without notice of the mortgage, 
who, taking the estate, ivitli all the equities to which it is sub- 
ject, is bound by Hiis equity of the mortgagee to be paid out of 
the Avhole estate, after satisfaction of the charges (r). 

1167. The courts apply the doctrine of marshalling not 
merely before the debt of the mortgagee or creditor who has 
the double fund has been paid («); but if he be already satis- 
fied, dicy permit the disappointed creditor to stand in his place, 
against the estate upon wliich the ci'cditor with the double fund 
would otherwise have been thrown, for the amount which he lias 
taken out of the subsequent creditor’s security. And this will 
equally be done, where the single fund Tvas applied for conve- 
nience by the order of the court itself (t). But the court will 

(m) Aldrich v. Cooi)er^ 8 Vea. 382. (r) Finch v, Shaw, 18 Jur. 936; 19 

(n) Sagittary v, Hyde, 1 Ycm. 466. Bcav. 600; 6 II. L. C. 905 ; 3 Jur., 

(o) Aldrich r. Cooper, 8 Ves. 382; N. S. 26. 

Tipping i\ Tipping, 1 T. Wms. 730. («) Aldrich r. Cooper, 8 Ves. 382; 

(//) Ilaynos 17. Forshaw, 17 Jur.930; Trimmer t\ Bayne, 9 Vch. 209; see 
11 Haro, 93. Wake r. Wake, 17 Jur. 645. 

(7) Stephenson, Exp., 17 L. J., Bank. (^) Gwynne v. Edwards, 2 Buss. 

CN. S.) 5 ; 12 Jor. 6 ; De G. 68C. 289, note. 
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neither interfere with the first mortgagee's right to take his 
debt out of that part of his security which first becomes avail- 
able^ upon the ground that other funds arc comprised in his 
security (m) ; nor compel him, when he is executor of the mort- 
gagee, to apply the personalty as it comes to his hands in dis- 
charge of the debt (or). 

1168. A pecuniary legatee is entitled to stand against the 
deyised estate, to the extent to which a mortgagee has been 
paid out of the personalty (y) ; and so he is when the vendor 
of the estate has been paid out of the purchaser’s personalty, 
the effect of the lien and of the mortgage being in this respect 
alike (r). 

1169. The right of marshalling rests upon the general 
principles of equity in the administration of property, and lias 
been held to be unaffected by the circumstance, that one of 
the funds to which the prior creditor could resort, was inappli- 
cable to the payment of the debt of the creditor who sought 
the aid of the equity (a). 

Nor can it be successfully argued against the right to 
marslial, that the fact of the several securities having become 
vested in the holder of them by distinct transactions, sliows 
that the one was meant to be liable only in case the other * 
were deficient; since it is clear, that the possession of both 
gives the o^raer of them a right to go against both or either 
for his whole debt (i). 


1160. It might have been thought iinuccessaiy to remark, 
that the principle of marshalling can have no application 


where there is no question as 

00 Wallis V. Woodyear, 2 Jur., N. 
S. 179. 

(a;) Binns v. Nichols, L. R., 2 
266. 

(y) Forrester t*. Leigh, Anibl. 171; 
Wythe V. Hennikor, 2 M. & K. G36; 
see Ridcr*f>. Wagner, 2 P. W. 334. 

(s) Pollexfen v. Moore, 8 Atk. 272; 
Selby V, Selby, 4 Robs. 336 ; Sproule 


to the sufficiency of the single 

r. Prior, 8 Sim. 189; Birds v. Askey, 
24 Beav. G19; Lord Lllford v. Powys 
Keck, L. R., 1 £q. 347; 86 Bear. 77; 
notwithstanding Wythe v. Henniker. 

(а) Greenwood v. Taylor, 1 Russ. & 
M. 187; Aldrich t*. Cooper, 8 Yes. 382. 

(б) Gwynne r. Edwards, 2 Rnss. 
289. 
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fund^ if such a proposition had ^ot been attempted to be 
established. There being a first mortgage of estate X. to 
M. ; secondly^ a mortgage of the equity of redemption of 
X.3 and of estates Y. and Z. to and then a sale of Y. 
and Z. to G., who also became the assignee of C.’s mort- 
gage^ and filed a bill seeking to redeem the assignees of 
M.3 and to foreclose the mortgagor: the assignees of M. 
insisted, that to give them the benefit of an equitable lease 
of X., made after the second mortgage of that estate to G., 
estate X. should not be sold (the case arose in Ireland), 
until after the sale and application of the produce of Y. or 
Z. But they were answered, that marshalling went on the 
ground •of insiiflScicncy ; but that here the person having 
the double fund was offering to redeem the owner of the 
single fund; which could not be done without paying him 
off(c). 

The attempt here was to use tlic doctrine of marshalling, 
to set up against the second mortgagees a lease, which was 
made subject to their security. 

1161 . Maritime securities will be marshalled so &r as may 
be consistent witli the rules of maritime priority ; a qualifica- 
tion which enables the OAvner of a cargo Avhich is included in 
a bottomry bond, Avith the ship and freight, to resist a claim to 
throAV the debt upon the cargo, for the purpose of leaving 
the ship and freight to satisfy the debt of another bond- 
holder, Avhose security was confined to them: because by 
the maritime laAV the cargo is not liable until the ship and 
freight are exhausted (d) ( 128 ). 

And demands for wages, x^Uotage and tOAvage, to which 
the shq) and freight are liable pro ratA, Avill not be throAvn 
upon the freight, for the benefit of a bondholder on the ship 
only, so as to prejudice the OAvner of the cargo, by diminish- 
ing the residue of tlie fireight which would otherwise be avail- 
able for another incumbrancer wpon the cargo (c). Nor Avill 

(u) Greg^ V. Arnott, LI. & Qo5. Constancia, 2 W. Kob. 404; Edward 
temp. Sugd. 246. Oliver, L. B., 1 Ad. 379. 

(fl) Priscilla, 1 Lush. 1; o Jur., N. S. {e) La Constancia, 2 W. Hob. 460. 
1421$ see Maty Ann, 0 Jur. 94; La 
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the equity be applied where both funds are not under the 
control of the court. Therefore, seamen will not be com- 
pelled to proceed on their personal remedy for wages, against 
the ship owner, that the ship may be left to satisfy the bond- 
holder (/). 

1 1 62. It is not ncccssaiy to frame the pleadings in an action 
expressly for marshalling. When the court secs at any time 
tliat one class of creditors will be deprived of their debts by the 
claims of another class upon their fund, it mU, without being 
called upon, direct the assets to be marshalled {g). 

(/) Arab, 6 Jur., N. S. 417. see Sb^haid «. Beane, W? N. 1876, 

(j3) Gibbs e, Ougier, IS Vcs. 416; 96. 
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CHAPTER IX. 

OF THE DISCHARGE OF THE SECURITY. 

Part 1. — Op Redemption. 

Part 2. — Of Release. 

Part 3. — Op Merger and Waiver. 

Part 4. — Op Negligence and Fraud. 

Part 5. — Op the Loss or Destruction op the Security. 

Part I. 

1164. Of the Nature and JSxcreUe of the Right of Iledemjttion., 

1177. Of the Defene'es to the Claim to redeem, 

1186. Of the Time for Redemption, 

1208. Of the Pereom entitled to redeem, 

1222. The Wife and the Surety of the Mortgagor, 

1225. Joint TenantHf ^*e, 

1227. 'Tenants in Tail and Remaindermen^ and Tenants for LifCy 
in Jointure^ Rower, and Curtesy, 

1234. Ouardians and Omvnittee*. 

1236. Jn Cases of Forfeiture and Escheat, 

1238. Assignees, 

1243. Jndgfnent and other Creditors, 

1249. Truftee* in Ba/nkruptty. 

1260. Devisees, 

1261. R^al and Personal Representatives, 

1264. Members of Benefit Building Societies, 

1272. Of the Payment or Satisfaction of the Debt, 

1163. A security may be wholly or partly discharged by 
redemption or release ; by the merger or waiver of the security 
or the debt ; by the negligence or fraud of the incumbrancer 
or his agent ; or by the loss or destruction of the subject of the 
security. 


Of the Nature and Exercise of the Right of Redemj^tion. 

1164. The right to redeem a legal moi*tgage is usually 
Vested in the mortgagor, by a proviso or condition, to the 
effect that if the mortgagor or his rejiresentative shall pay 
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to the mortgagee or person entitled to receive the debt the 
principal sum, with interest at the rate fixed, on a certain day, 
the mortgagee, or person in whom the estate is vested, will, at 
the cost of the person redeeming, reconvey to him, or as he 
shall direct. 

The construction of such a proviso by courts of law is thus 
shortly expressed by Littleton (a ) : — If a feoffment be made, 
upon such condition that if* the feoffor pay to the feoffee at a 
certain day, &c., 40Z. of money, that then the feoffor may re- 
enter, ... if lie doth not pay, then the land, which is put in 
pledge upon condition for the payment of the money, is taken 
from him for over ” (6). 

The legal rule is the same where chattels arc mortgaged, 
but differs where they are only pledged (b ) ; for by breach 
of the condition the absolute property in the jilcdge does not 
vest in the pledgee, and the pledgor’s right to redeem at law is 
not affected (7). 

1166. The absolute loss to the mortgagor of the estate was 
formerly the irremediable consequence of non-payment of the 
mortgage debt at the time appointed ; and the legal rule still 
exercises an important influence in the various relations which 
arise between the mortgagor and the mortgagee. But its 
harsh effect w’as long since removed by the Court of . Chan- 
cery (c), which, holding that the security of the mortgage debt 
and not the exact performance of the condition was the object 
of the transaction, has enabled the owner of the estate subject 
to the debt to redeem during an extended period, upon the 
equitable terms of paying the mortgagee his principal, with 
interest to the time of payment, and his costs; unless the 
period for redemption has been anticipated by the decree of 

(a) Sect. 332, and see Bac. Abr. for cnforcinj^ any charge or lien, where 
Mortgage, 637. the mortgage charge or lien riiall not 

(i) Glanvil1,hooklO,cc.G,8; Story, exceed in amount the sum of COO^. 
Bail. §§ 345, 340; Ck>m. Dig. 5, 149. The jurisdiction of the county courts 
(a) The County Courts Act, 1865 and tlio Court of Clianccxy, in such 
(28 & 29 Viet. c. 90), enables county matters, is concurrent (Brown v. Rye, 
courts to. exercise all the isower and L. R., 17 Eq. 313) ; notwithstanding 
authority of the Court of Chancery in Simons v. M'Adom, L. R., 6 Eq. 324. 
suits for foreclosure or redemption, or 
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the court made at Hie instance of the mortgage creditor, and 
by which the mortgagor is required to redeem at a certain day, 
or in default is foreclosed of his equity of redemption: or unless 
the equity has been shut out by a sale of the estate, either made 
in pursuance of a decree, or by the mortgagee himself under a 
power contained in his mortgage. 

1166. This right or equity of redemption has been de- 
scribed sometimes as an estate (d) and sometimes as an 
interest (<?), or equitable right inherent (/“) in the land ; and 
though strictly equitable, and formerly capable of being en- 
forced in equity alone, it was of so much consequence in the 
eye of the law, that the law took notice of it, and allowed 
it. to be assigned and devised (/')• Like Ae estate itself 
it passes by transfer and devise ; may be impressed witli, and 
then becomes subject to, tlie ordinary consequences of entails 
and other limitations ; devolves, according to the tenure of the 
actual estate, upon the real or personal representatives of the 
owner ; and is sulgcct to gavelkind, borough ICnglish and other 
customs which affect the ordinary legal ownership (^). 

1167. The existence of a right of redemption docs not 
necessarily depend upon any distinct agreement, but may be 
inferred from the nature of the transaction. It arises where 
property, or the evidences of property, have been transferred 
as a security for the payment of money, or have come to the 
hands of a person subject to a condition to tlie like effect (18); 
and wliei’c the nature of the transaction is doubtfril, the in- 
tention of the parties may sometimes be shown by extrinsic 
evidence, or may be ascertained by a jury (A). 

1168. The person who seeks redemption must show a good 

(d) Casbonie v. Scarfc, 1 Atk. C03. (e) Lloyd v. Lander, 5 Mad. 290. 

But it formerly would not enable the (/) For Ualo^ C. B., in Pawlett v, 
owner to support an action for an A.-G., Hordres, 465, 469. 
injury to the reversion of the niorf- (ff) Anon., 2 Ch. Ca. 8; FaweJett 
ga^cd hereditaments. (Mumford v. Lowther, 2 Yes. 304; Blake Foster, 
Oxford, Worcester and Wolveihamptou 2 Ba. & Be. 387. 

Bailway Co., 1 H. & N. 34.) (A) Wynne i\ Styan, S Fh. 303. 



716 


NATURE ^VKD EXERCISE 


right to redeem, the mortgagee being entitled to hold the estate 
against all who cannot do so (1282); and if the defendant 
can make out a case whieh goes directly to show that the title 
is in another person than the plaintiff^ the latter will not even 
be suffered to redeem at his peril (i). But a plea in bar to 
a redemption bill, on the ground of want of interest in the 
plaintiff, was held bad, where the mortgagor had parted witli 
his interest in the security to an. assignee, for whose benefit he 
was seeking redemption ; though tlic assignee must be a party 
to such a suit (A). 

1169. The mortgagor will not be allowed in a redemption 
suit to contest the mortgagee’s title before redeeming (Z). But 
if the right to rcldeem be fairly dei)cndent on the validity of an 
instrument, there will be no d(iclai*ation as to the terms of re- 
d(!mption until the question of validity has been settled (w). 
When tlic jurisdictions were separate, the course was to grant 
a trial to settle the right where a presumptive adverse title to 
the equity was made out (n) ; but not so as to enable a defen- 
dant ’who had produced no c'iddence of his own title to contest 
the plaintiff’s claim (ci). 

The court will act upon a j)rima facie title shown by the 
plaintiff, however comidicated, if it be supported by satisfactory 
evidence, and be uncontradicted, except by a mere allegation ot 
an adverse claim ; considering that die only matter determined 
is the right of redemption, the judgment for which will not 
hinder an adverse claimant fi-om asserting his title in another 
])rocceding (p). 

1170. A mortgagee whose claim is prior to that of the 
plaintiff and whose title is not impeached, can only be brought 
before the court for the puiqiosc of redemption ; and the action 

(£) Lomax t'.Birtl, 1 Vcni. 182; i*cv Qm) Blake r. Eoster, 2 Ba. & Be. 
Erancklyn r, Feni, Barn. Cli. SO. 387. 

(^) Winterbottom r. Tayloo, 2 Drew. (u) Lomax v. Bird, 1 Vem. 182. 
279. • (o) l^loyd t?. Wait, 1 Ph. 61. 

(1) Smith V. Valence, 1 Rep. in Cli. (//) Lloyd v. Wait, supra; Pym i*. 
90. * Bowreman, 3 Sw. 241, note; and see 

2 Hare, 118, note (ft). 
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of any person entitled to redeem, whether the title be by devise, 
assignment, judgment or otherwise, and though it touch only 
part of the mortgaged estate, is demurrable on the part of the 
prior mortgagee, unless it contain, expressly or in substance, 
an offer or prayer to redeem him(y) (1466). It has, however, 
been laid down that where a mortgagee is made party to a suit, 
the prayer for relief amounts to a prayer for redemption ; be- 
cause redemption is the proper relief, and dismissal will be the 
penalty of non-payment upon the account being taken, just as 
if redemption had been specially prayed (r) (1780). And it 
is not the less a suit for redemption because it seeks to set 
aside a sale by the mortgagee, which the plaintiff alleges to bo 
void (^). If, however, the suit be for purposes inconsistent 
with redemption. It cannot be set up as a redemption suit, even, 
it seems, if an offer to redeem be made at tlie bar {t). The 
nde, that the suit must be fi’amed for redemption, is the same 
w’hen a decree for sale, and not for foreclosure, is sought; as has 
been laid down in reference to the practice in Ireland (m). And 
also where the plaintiff is a tmstec; because the act of the mort- 
gagor in creating a trust ought not to change the mortgagee’s 
rights; and the trustee incurs no fiersonal responsibility, except 
by dismissal with costs, in case of non-payment at the proper 
time (v). And so where the suit is for the administration of 
trust property, though part of the trast estate has been impro- 
perly included in the mortgage (.r). 

It has been doubted (?/) wliether, if there were no offer to 
redeem, where redemption is nccessarj^, a dismissal of the action 
would, according to the usual course of practice, have the effect 

(flr) Biirrowes v, Molloy, 2 Jo. & (^) Gordon ?•. Horsrall, 5 Mo. T. C. 

Lat 521; Dalton r. Hay ter, 7 Benv. 393; 11 Jfir. COO; Crnuvcr, &c. Co. r. 
313; Inman v. Wearing, 3 Do G. & S. Willyains, 35 Benv. 353. 

729; M*Doiiongli v. Shewbridge, 2 Ra. (w) M'Donongh v. Shewbridge, 2 Ba. 
& Be. 566; Tasker t*. Small, 3 Myl. & & Be. ; and see Foster r. Kcr, 12 

Cr. C3; Pcarse v. Hewitt, 7 Sim, 471 ; Ir. l^q. R. 54. 

Gordon v. Horsfall, 11 Jiir. 5G9; 5 Moo. (v') M‘Doiiougb v, Shewbridge, 2 Ba. 

P. C. 393; Jervis r. Berridgc, L. K., & Be. 555. 

8 Ch. 368. . . (J-) Eaton r. Hazel, 1 W. R. 87. 

(7*) Cholmley v. Countess Oxford, 2 Inman r. Wearing, 3 Dc G. 

Atk. 2G7; Palk v. Clinton, 12 Yes. 48. & S. 734. 

(«) Powell r, Roberts, L. R., 9 Eq, 1G9. 
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WJIERE OFFER TO 


of £)rccloB\ire (1780). But it is submitted that such a doubt 
ought not to prevail; for the offer to redeem is merely q* matter 
of form. If the bill make a case for, without praying redemp- 
tion, the court will give leave to amend {z\ and will not even 
listen to the objection if made for the first time at the hearing, 
but will supply the omission, obliging the plaintiff to undertake 
to redeem according to the usual course (a). But the rule that 
foreclosure shall follow dismissal upon non-redemption is a sub- 
stantial right belonging to the mortgagee, corresponding to his 
right to foreclosure upon non-redemption where he is himself 
the plaintiff, and ought not to be affected by the mortgagor’s 
omission to make a formal offer to perform the condition, upon 
the performance alone of which tlie court gives him relief. 

1171. The action must, however, relate to the very estate 
which Is comprised in the security ; for if it relate to different 
property, which has been made subject to or mixed up with the 
mortgage debt, by a deed to which the mortgagee was no jjarty, 
and the suit cannot bo effectual without his presence, he may 
be joined without any offer to redeem him. Therefore where 
estates had been conveyed upon trust to sell, and pay off the 
mortgage debt, so as to exonerate the mortgaged estate, and it 
was charged that the mortgagee claimed an interest in the trust 
estate, it was lield (J) to be unnecessary to offer to redeem him. 
And the prior mortgagee, if he be a necessary party in respect 
of accounts, may waive the redemption of his sccimty,in which 
case the decree should be prefaced by a statement tliat he con- 
sents not to be redeemed, and to allow his debt to remain a 
charge upon the estate (c). 

1178. The offer to redeem is unnecessary, where by the 
concurrence of the mortgagee in a deed by which the estate is 
vested in trustees for payment of the incumbrances, and subject 
thereto upon trusts affecting the equity of redemption, another 
relation than the simple one of mortgagor and mortgagee has 

(ff) jfalk V, Clinton, 12 Vcs. 49. (<?) Lord Kensington v, Bouverie, 

(a) Balfe v. Ijord, 2 l)r. & War. 480. 19 Beav. 39. 

* (ft) Dalton V. Hnytcr, 7 Boar. 313. 



REDEEM IS NECESSARY. 


719 


been created. In such a case a person who acquires a subsc* 
quent interest in the equity of redemption^ whether by way of 
mortgage or judgment, may sue for an account and ftr the exe- 
cution of the trust; joining the prior mortgagee without offering 
payment (rf). 

1173. If the bill be against the grantee of an annuity in 
possession of the estate, for an aceount of rents and profits, the 
jdaintiff must offer to redeem on the terms of the annuity deed; 
or, if time have altered the eircumstances, tlien upon (e) such 
equitable terms as the court shall direct. But it was held b}" 
Lord Lyndhurst, C. B., in a suit to recover possession of an 
estate mortgaged to secure a gambling debt, that no offer of 
repayment of a jDart of the debt, which had been bontl fide ad- 
vanced, was necessary, because, as in the ease of the prayer for 
an account, the filing of the bill amounted to a submission to 
such decree as the court should think fit to make (f)* 

1174. The offer to redeem, or other equity offered by the 
plaintiff, should correspond with the judgment to which the 
party is entitled (r/). If the offer be made by the mortgagor, 
in a suit by the mortgagee, not seeking foreclosure but to have 
his security perfected (484), the offer must extend to payment 
of all that the mortgagee claims to cover by his security, in 
case he establishes his right ; otherwise there can be no fore- 
closure in case of default in payment, in pursuance of the offer ; 
and in a suit in which that judgment cannot be given, the 
amount of the mortgagee’s debt may not be brought into ques- 
tion (A). 

(d) Jefferys v. Dickson, L. R., 1 Cli. tlio repurchase being at the option of 
183. the grantor, it would be a variation of 

( 0 ) Knebell v. White, 2 Y. & C. 15; the contra(!t to compel repayment as 
Burrowea r. Mollo}”, 2 Jo. & Lat. 521. the price of relief. (Knight v. Bowycr, 
And SCO Cave v. Foulks, 6 L. J., N. S., 2 De G. & J. 421 ; 4 Jur. (N. S.) 6C9.) 

Ch. 20G. An opinion has, however, (f) Parker v. Alcock, Younge, 361 ; 
been expressed by Tamer, L. J., whoso see Fagg v. James, 6 L. T., N. S. 675; 
attention was not called to these autho- Boi'ry r. Bernal, 16 W. R. 91S. 

rities, that the only right of the prior (y) McDonough v. Shewbridge, 2 Ba. 
inenmbrnneer, being an annuitant, it & Be. 556. 

to have the arrears of the annuity paid, (A) Grugcon v, Gcrrard, 4 Y. & C. 

and that whether his annuity bo or be 119. 
not repurchaseable; in tho former case. 
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1176. The offer must bo express, and is not sufficiently in- 
dicated by the words, upon payment by the plaintiff of what 
shiall be fthind due,” if not paid out of another estate of which 
the accounts have not been taken ; or simply “ upon payment of 
what shall be found due ; ” which is consistent with a payment at 
any time convenient to the mortgagor (i) ; and it has been said 
that an allegation, that certain defendants claim an interest in 
the premises, can be considered as an offer only to redeem 
those w'ho, upon investigation, appear to have a right to be re- 
deemed (£). 

And, as a general rule, an offer gratuitously made by the 
pleadings cannot be recalled (/). And a person who offered 1o 
i-cdeem, under the belief that the debt, to which tlic offer aj)- 
plicd, was all that was secured on the estate, was held to his 
offer, though it pro^'ed that the property was subject to more 
debts than it was w'orth, and though he submitted to be fore- 
closed (»*). But the court may in its discretion refuse to 
enforce the offer where it would bo unjust to do so (n), or 
where it is so limited in its terms as not to be strictly ap- 
plicable to the state of affairs wdiich has resulted from the 
hearing of the cause. Therefore, where a mortgagee disputed 
a lien, which was claimed upon the title deeds, in priority to 
his mortgage, but offered to dischai'ge it in case the lien 
should be established by the court ; the decision being against 
the lien, the plaintiff was held to be discharged of his offer (c). 

1176. In accordance with the rule of the Court of Chan- 
cery against the mixing of distinct matters in one suit, and 
because the mortgagee has an immediate right to have his 
accounts taken, and a time fixed for payment, and is not 
bound to wait the result of taking accounts, and other matters 
in which he has no interest (p), a mortgagor formerly could not 

(i) Hording v. Pingey or Tingcy, (w) Holford fr.Bamell, 1 yem.448; 

10 Jnr. (N. S.) 872; 34 I*. J. (Ch.) 13; 1 Eq. Ca. Abr. 85. 

Hughes r. Cook, 34 Beav. 407. (ii) Knight v, Boivyer, 2 Do G. & J. 

(A) Per Turner, L. J., Earl Mans- d21; 4 Jur. (N. S.) 509. 
field V. Ogle, 7 Do G., M. & G. 189. (o) Pelly v. Wathen, 7 Hare, 352; 

(0^2 Sv. 134; Bazzalgetti r. Bat- S. C. on app., 1 De G., M. ft G. 16. 

tine, id. 166, note. (jf) Peorae v, Hewitt, 7 Sim. 471, 
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by the same bill seek redemption of one, and foreclosure of 
another mortgage (9^) ; and a mortgagee might demur to a 
bill, which, besides redemption, sought a general administra- 
tion (r) of the personal estate of the deceased morigagor, and 
a declaration . of the rights of devisees and legatees. The 
practice in these matters will now be governed by the statutory 
right to unite in the same action and in the same statement 
of claim several causes of action, subject to the power of the 
court or judge to make orders for separate trials or separate 
disposal of the claims («). Under the old practice, however, 
it seems that there was no. objection to a bill, by which an 
assignee of a mortgage of several estates, of the equity of 
I’cdemption of one of which he is a purchaser, sought at once 
specific performance and conveyance from the representatives 
of the mortgagor, and redemption or foreclosure against puisne 
mortgagees; for all this relief only tends to the completion 
of the plaintifl*’s title (/). Again, a mortgagee of several 
estates, each subject to a distinct j)rior mortgage, might in one 
suit pray an account against the several prior mortgagees, 
and foreclosure against the mortgagor, and also call in question 
the propriety of a sale made by one of the prior mortgagees (?«). 
So if one person were mortgagee of an estate, and of portions 
charged thereon, he might in the same suit foreclose the mort- 
gagors of the portions and of the estate (r). And where the 
estate of a wife was entitled in equity to be recouped certain 
payments out of her husband’s estate, upon which equity her 
executors having refused to sue, a judgment creditor of the 
wife filed a bill against them, a person claiming the husband’s 
estate, and a mortgagee of the wife entitled in priority to the 
judgment creditor ; it was held that the mortgagee was properly 
joined, in order that his debt might Hrsf be ascertained and 
paid, although the claimant under the husband was not con- 
cerned with the mortgagee’s rights (a?). 

(^) riumbe Flnmbe, 4 Y. .& C. (?/) Inman r. Wearing, 3 Do G. & S. 
345. 729. 

(r) Fearse v, Hewitt, snpra. * (v) Fcarce r. Watkins, 5 De G. & S. 

(«) Snpr^ino Court of Jndicatnrc 316. 

Act, 1876, c. 77, Ord. xvii. (1), (2). (a?) Lancaster v, Evors, 4 Bear. 168, 

(#) See Sober v, Kemp, 6 Hare, 166. 

M. VOL. IT. 3 A 
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Of the Defences to the Claim to redeem, 

1177. The condition (^) or the equity of redemption may 
be released ; and, in the case of copyholds, after the admittance 
of the mortgagee ; for the rale, which prohibits a trustee from 
buying tlic trust estate from his cestui que trust, does not 
apply to a piurchasc by the mortgagee of the equity of re- 
demption from the mortgagor; although, during the sub- 
sistence of that equity, he may not take from the mortgagor 
an Interest, such as a long lease at an ordinary fixed rent, by 
the grant of which the value of the estate will be materially 
lessened, and the mortgagor will be hindered from redeeming, 
and at the same time be left exposed to a suit or action for 
foreclosure or for the recovery of the debt (r). But the right 
of redemption Avill not be defeated, if the release (which must 
be made in writing when the equity is an interest in tlu^ 
land (a)) were obtained by fraud or oppression, such as would 
invalidate a sale between an ordinary vendor and inirchasov ; 
or, if by means of the influence given by his position, the 
mortgagee have obtained the purchase .at a nominal or insuf- 
ficient price; though undervalue alone will not bo suf&cieht 
to impeach the sale (ft) (349). 

1178. The validity of the release may be impeached for 
other causes ; as if it were made by an unauthorized person, as 
a trustee upon trust for sale (cr) ; if there were no release of the 
covenant for payment of the debt ; or if it be shown that the 
object was only to get possession of the estate, and that accounts 
were kept or other acknowledgments made of a mortgage title, 
after the release (rf). So if the release were made upon a 

(y) Hull V. Sharbrook,* Cro. J. 36; ever appears to be established by good 
1 Scriv. Cop. 196, ed. 4. authority. 

(r) Per Lord Itcdesdulo in Ilickes (a) Massey v. Johnson, lExcb. 241. 
flj* Cooke, 4 How. 16, and Webb v. (6) Knight r. Marjoribanks, supra; 
Borke, 2 Sch. & Lcf. 661; Knight r, Sngd. V. & P. 888, ed. 11; Ford r. 
Marjoribaziks, 2 Mac. & G. 10; Sugd. Olden, L. B., n Eq. 461 ; Purdie r. 
V. & P. 888, ed. 11. In Ford r, Millett, Tam. 28. 

Olden, L. R., 3 Eq. 461, Stuart, V.-C., r* (r) Stabback v, Leatt, G. Coop. 46. 
is said to hayc denied the distinction Vernon v, Bethell, 2 Ed. 110; 

between the sole and incumbrance of Morley v, Elways, 1 Ch. Ca. 107. 
the equity of redemption, which how- 
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mcvct trust (^), or if there were an agreement giving a now 
equity to the mortgagor on, repayment of the consideration ; but 
not if the agreement were in the nature of a conditional sale 
of the equity^ to be void upon payment at a certain day (jT), 
for such an agreement must be strictly performed (14). 

1 1 79. Possession under a judgment of foreclosure inrolled is 
also a good defence to an action to redeem, where the rights of 
llio plaintiff, or of those imder whom they claim, are concluded 
1)y the judgment; but not otherwise, although the mortgagee 
on foreclosure had no notice of other incumbrances. The 
defence, therefore, will not hold against an action by subse- 
quent incumbrancers, wlio were not parties to the suit by 
which the foreclosure was effected (^). Under particular 
circumstances, however, the foi’cclosurc will be opened, even 
after inrolracnt, and a new right will be given to redeem 
(1688;. 

The foreclosure cannot be pleaded until the final order has 
been obtained (A); for up to that time the estate retains the 
quality of a mortgage, and would not formerly pass as land, 
by the wll of the moi’tgagee, made before the date of the 
order absolute (z). 

1180. A party to an action in which a judgment of fore- 
closure has been made is bound by it, though it were made in 
the absence of a person whose interest was not disclosed by the 
pleadings (A). And a mortgagor, defendant in thsit character 
to a foreclosure suit, is bound by the decree in that suit in 
respect of his interest in anotlier character, though the other 
interest did not appear upon the proceedings (/). 

But it seems that if a person whoso inlcrtst has been fore- 
closed in a suit to which he was a party, become afterwards 
entitled to another interest in the same estate, derived from 

(«) Morley v. Elways, snpra. (7^) Scuhonse v. Earl, 2 Vos. 460; 

(/) Ennworth r. Griffiths*, 6 Bro. P, fwjc Quarroll r. Beckford, 1 Mnd. 269. 

C. 184. • (i) Thompson v. Grant, 4 Mad. 438. 

Cg) Nichols v. Shoit, 2 Eq. Ca. Abr. (^) Bromitt r. Moor, 9 Hare, 374. 
608; 16 Vin. Abr. 478. (1) Goldsmid r. Stonohewer, 9 Harp, 

xxxix. 

3 a2 
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WnERK PROPEBTT IS OUT OP JURISDICTION 


a person who was not a party to that suit, the owner of the 
newly-acquired interest may bring his suit for redemption, 
notwithstanding the former decree and foreclosure (m). But 
the bill ought to state the former proceedings in the foreclosure 
suit (»). 

Redemption, without notice of a settlement of the mortgage, 
binds the issue under the settlement (o). 

A raiortgagor has been held to bo bound by a decree con- 
cerning a security upon his estate, although it was made on 
an appeal with which he had not been served, and to which 
ho was not a party, his interest, however, being identical with 
that of the appellant. A bill for redemption brought in the 
Bnglish Chancery, on the footing that a certain sccuritj’ 
should be declared void, was therefore dismissed with costs (/»), 
the same security having been declared valid by the Privy 
Council on appeal, in a Colonial suit by a puixne incumbrancer 
against the mortgagor and the first mortgagee. And it was 
held, that even if the mortgagor ought in strictness to have 
been served with the petition of appeal, and might for non- 
service avoid the decree, he must avoid it by a proceeding in 
the original suit, and not by a suit in Chancery without regard 
to the former decree. 

1181. If the mortgagor and mortgagee lie both resident, 
and process served within the jurisdiction of the Supreme 
Court, that Court will entertain a suit concerning a mortgage 
of land out of the jurisdiction ; because aquitaa agit in per- 
sonam s and the Court of Chancery refused to admit a pt<>a (y) 
to a suit concerning tlie Island of Sark, tliat it was part of the 
Duchy of Normandy, having laws of its OAvn, and under the 
jurisdiction of th^coiurts of Guernsey; and it was held to be 

(«) Bromittf. Moor, 0 Hare, 374. 202; Anon,, 1 Salk. 404; Paget v. 

(») Kado, L. K., 18 Eq. 118. But there 

(o) Chapman v. Dnneombe, 2 Vern. must he an equity arising ont of some 
^^2. privity between the parties. (Norris 

(^») Farrinharson «. Seton, 6 Russ. ‘v. Chambres, 29 Bear. 246 ; 7 Jur. 

(N- S.) 69, 689 ; 3 Do G., F, 8e J. 
(s') Toller v. Cartereii 2 Vern. 494; 683). 

Fnri of Derby r. Duke of Athol, 1 Ves. 
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u further reason against the plea, if the mortgage aficctcd the 
whole country, as its own courts can have no jurisdiction (r). 

1182. The Court of Chancery always refused to deteiminc 
the redemption of mortgages in, or other disputes concerning, 
the inns of court or of law, unless liberty had first been given 
by the benchers of the society in which the dispute has arisen ; 
for which the reason is given, that the disputes of the societies 
may be terminated among themselves ( «). The course appears 
to be, in all disputes concerning mortgages, to apply in the 
first instance to the benchers, to be admitted to redeem or 
foreclose ; and in one repoit of the case referred to, it appears 
tliat an order of pension was made by the benchers of Gray’s 
Inn, reciting that the question in dispute was matter of ac- 
count, which the bench was not capable of taking, and the 
mortgage of long standing, but that the plaintiffs were at 
liberty to seek their remedy in equity as they should be ad- 
vised. But by another report, it appears that, alter deter- 
mining the right, the court ordered that the benchers shoidd 
settle what was duo for principal, interest and costs, and take 
account of the several rcceijots and allowances. 

1 1 83. If a paramount title be pleaded to a suit for redemp- 
tion, it must be shown not only that the title is paramount, but 
also tliat it is good against the mortgage. A defence, tlicrcforc, 
to a suit to redeem a mortgage for a term, that the defendant 
is devisee of a prior term, without condition of redemption, 
is insufficient (/) ; for the devised term may be only a tenn 
to attend the inheritance. 

And as the mortgagor is never allowed to impeach the 
mortgage which he has made (?/), so the mortgagee may not 
allege that the title of the mortgagor under whom he claims 
is defective, or that a valid conveyance is not pleaded (w). 
But where the suit is instituted for a purpose other than that 

(»•) 2 Vcm. 403; 1 Vcs. 204; und 186; 2 Eq. Cu. Abr. 682. 
beo Arglasse v. Mnachamp, 1 Vcm. 73. * (ii) Dare/ v. Callan, 2 Jo. 60. 

(jf) Bakestraw v. Brewer, 2 P. W. (t?) Wroe r. Clayton, 0 L. J., Ch. 

611; Scl. Ca. in Ch. 56. (N. »S.) 107; 8 id. 066; Roberts r. 

(f) Mcder v. Birt, Gilb. Rep. in Eep Clayton, 3 Anst. 713. 
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ACT FOR PREVENTION OF 


of enforcing tjie ordinary rights of ownership, — such as the 
performance of the trusts of a charity, — it must be shown that 
the property has been legally appropriated to such purpose (ar). 

1184. It has been provided by statute (y), that if any per- 
son shall borrow any money, or for other valuable consideration 
give or suffer any judgment, statute or recognizance; and 
shall afterwards borrow any other sum from any other person, 
or become indebted for other valuable consideration, and for 
securing repayment or discharge thereof^ shall mortgage his, 
her or their lands or tenements, or any part thereof, to, or to 
any trustee for, the said second or other lender or creditor, 
and shall not give notice to the mortgagee or mortgagees of 
the said judgment, statute or recognizance, in writing under 
his, her or their hand or hands, before the execution of tlic 
mortgage or mortgages ; unless the mortgagor or mortgagors, 
his, her or their heii^s, upon notice in writing under the hands 
and seals of the mortgagee or mortgagees, his, her or their 
heirs, executors, administrators or assigns, attested by two or 
more sufficient witnesses, of any such former judgment, statute 
or recognizance, shall within six months pay and discharge the 
same, and all interest and charges due thereon, and cause the 
same to be vacated or discharged by record; then all equity 
of redemption of the said lauds and tenements, as against the 
mortgagee, his representatives or assigns, is taken away from 
the mortgagor, his representatives and assigns, and the fonner 
may hold the mortgaged property as against the latter for such 
estate and term therein as was granted and settled to the mort- 
gagee, as ftiUy as if the same had been purchased absolutely 
and without power of redemption. And that if any person 
shall mortgage any lands or tenements for the security of 
money lent or due, or for other valuable consideration, and 
shall again mortgage tlic same or any part thereof to any other 
person or persons for valuable consideration (the former mort- 
gage being in force and not discharged), and shall not discover 
to the second or other mortgagee or mortgagees, or some or 

(a;) A.-G. t*. Gardner, 2 Do G. & 8 . (^) 4 & C W. & M. c. 10, s. 2. 

102 . 
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one of them^ the former mortgage or mortgages, in writing 
under liis or tlicir hands ; tlicn the mortgagor or mortgagors, 
his, her or their heirs, executors, administrators or assigns, 
shall have no relief or equity of redemption against the said 
second or after mortgagee or mortgagees, his, her or their 
heirs, executors, administrators or assigns, upon the said after 
mortgage or mortgages; but such mortgagee or mortgagees, 
his, her or their heirs, executors, administrators and assigns, 
shall and may hold .and enjoy such more than once mortgaged 
lands and tenements, for such estate and term therein as was 
or were gi-aiited and conveyed by the said mortgagor or mort- 
gagors against him, her or them, or his, her or their lioirs, 
executors or administrators respectively, freed from equity ol‘ 
redemption, and as folly as if the same had been an absolute 
purchase (^r). lint the act reserves the right of redemption 
of subsci^uent mortgagees («). 

1186. The act does not afiect the legal right of redemption; 
and does not enable the mortgagee by an active remedy to en- 
force a forfeiture. Being penal, it will be strictly applied to 
such instruments only as fall within the technical description of 
a mortgage, and is therefore not applicable to a mere charge 
without any time fixed for redemption (though containing a 
covenant to execute a legal mortgage), either as the first 
mortgage which has been concealed, or as the second made 
Avithout notice of the first (ft). 

Being limited to several mortgages of the same lands, it 
will not apply whore new lands are added to the subsequent 
security, though the addition of an acre or two or the like 
would not exempt the case from the statute, but would be 
looked upon as a contrivance to evade it*(c'). It appears that, 
by the same rule, the statute would not apply where the 
subsequent mortgage is made by an assignee of an equity 
of redemption, though he had notice of the prior mortgage ; 
for the original mortgagor only is mentioned. 

But having been intended for the benefit of honest mort- 

(;) 4 & 5 W. & M. c. 1(5, a. a. (&) Kennord v. Eutvoyc, 2 Gif. 81. 

(ff.) Sect. 4. (/j) Staffonl r, Selhy, 2 Vein. 58!). 
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gagces, it cannot be pleaded by a person who has been guilty 
of fraud or ill practice. Hence, where a person distressed a 
mortgagor by suing him for foreclosure in the name, but 
without the privity, of the mortgagee, and having procured 
the money by a new mortgage to another, without giving him 
notice of a 2)rior incumbrance, got in that mortgage, and also 
I)urchased the equity of redemption, he was not allowed to 
plead this statute against a person coming to redeem under 
the prior incumbrance (d). 

A mortgage which has become irredeemable under the 
statute remains irredeemable in the hands of an assignee, and 
the statute may be pleaded by him though the assignment 
were made in consideration of what was due for principal, 
interest and costs. And if such a mortgage be redeemed 
by a subsequent mortgagee, he shall hold the estate irre- 
deemable (d). 


(d) Stafford v. Selb)r, 2 Vem. 689. 
In connection with this subject, it 
may hero bo noted, that by statate any 
seller or mortgagor of land or chattels, 
real or personal, or choses in action, 
conveyed or assigned to a purchaser or 
mortgagee, or tho solicitor or agent of 
any such seller or mortgagor, who shall 
conceal any settlement, deed, will or 
other instrument material to the title 
or any incumbrance from the purchaser 
or mortgagee, or falsify any pedigree 
upon which the title does or may de- 
pend in order to induce him to accept 
the title with intent to defraud, shall 
be guilty of a misdemeanor, and shall 
be liable to fine or imprisonment for 
any time not exceeding two years with 
or without hard labour, or both; and 
shall also bo liable in an action for 
damages at the suit of, or of those 
claiming under the purchaser or mort- 
gagee, for any loss sustained in conse- 
quence of the concealment, or by any 
claim made by any person whose right 
was concealed by the falsification of 
such pedigree; and in estimatmg tho 
damages, where tho estate shall be le- 
covered from such purchaser or mort- 


gagee, regard shall bo had to any 
expenditure by them or any or either 
of them in improyements upon tho 
land. But no prosecution for any such 
offence shall be commenced without 
the consent of her Majesty’s Attorney- 
General, or (when that office is vacant) 
Solicitor-General, which is not to bo 
given without previous notice of tho 
apidication for leave to prosecute to 
tho person intended to be prosecuted, 
as the Attorney or Solicitor-General 
shall direct. Tho term mortgage” 
includes every instrument by virtue 
whereof laud is conveyed, assigned, 
pledged or charged as security for tho 
repayment of money or money’s worth 
Icnt^ and to be rcconvcycd, reassigned 
or released on satisfaction of the debt. 
** Mortgagor” includes every person by 
whom any such conveyance, assignment, 
pledge or charge shall be made; and 
<< mortgagee” every person to whom, or 
In whoso favour any such conveyance, 
assignment, pledge or charge is made 
or transferred. "Judgment” includes 
registered decrees, orders of courts 
of equity and bankruptcy, and other 
orders having tho operation of judg- 
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Of the Time for Redemption^ 

1188. A mortgage iu which a time is fixed for redemption 
docs not^ by the rules of equity^ become redeemable until that 
time has arrived^ and an earlier redemption will not be com- 
pelled against the mortgagee (who may demur), even where 
the mortgagor tender interest during the whole intervening 
period (/). 


1187. The right of redemption, either under a mortgage or 
a pledge (^), cannot be altogether done away by the original 
contract, though it may be postponed by a covenant that 
during a certain time the estate shall remain irredeem- 
able (636). Arrangements of this nature, postponing the 
remedies both of the mortgagor and the mortgagee, arc of 
common occurrence, and arc usually limited to periods of five 
or seven years, and they arc supported on tlic ground that the 
contract is valuable to both parties ; the mortgagee, on the 
one hand, being sure of a continuing security for his money, 
and the mortgagor being freed from the expense and trouble 
of seeking new lenders (A). A mortgagee is entitled to the 
benefit of such a covenant against a subsequent mortgagee, 
who took his security with notice of the covenant, and who will 
not be allowed during the stipulated period to redeem the prior 
mortgage (z). If he take without notice, the equity of redemp- 
tion also still seems to be boimd in liis hands by the covenant 
of the mortgagor, who can give to another no better equity 
against the first mortgagee than he had himself. But where 
there was a proviso for redemption at a period more than 


raents. (22 & 23 Viet. c. as. 24, 25; 
and 23' & 24 Viet. c. 38, a. 8.) 

(/) Brown r. Cole, 14 Sim. 427; 
14 L. J., N. S., Ch. 167; and aee 
Bnrrowca r. Molloy, 2 Jo. & Eat 521. 
See the atatntoiy exception under 8 Sc 
3 Viet. c. 18, s. 114 (Lands Clanaea 
Act). Note the difference where, in- 
stead of a proviso for redemption, 
there is only a trust for sale upon non- 
payment at a certain day, but the estate 
is redeemable before or after it. (Hard 


ing u. Tingcy, 10 Jur. (N. S.) 872; 34 
L. J. (Cli.) 13.) 

(y) Story, Bailm. §§ 318, 345. 

(A) A condition for punctual pay- 
ment of interest is implied if not ex- 
pressed in an agreement that the mort- 
gage debt shall not be called in during 
a certain term. (Seaton v, Twyford, 
L. R., 11 Eq. 591). 

(i) Lawless v. Mansdeld, 1 Dru. A 
War. 602* 
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thirty years distant from the date of the mortgage, and the 
estate, of which immediate possession had been taken by the 
mortgagee, had greatly inercased in value, redemption was 
decreed (A) before the time fixed, as upon an unreasonable 
bargain; and where the mortgagee was the solicitor of the 
mortgagor, a restraint upon redemption for twenty years, 
with twelve mouths' notice after that time, was rejected as 
oppressive (Z). 

1188. And equity docs not, cxcejjt under peculiar circum- 
sttiiiices, recognize agreements to confine the right of redem^i* 
tion to any given period, as the life of the mortgagor (m) ; 
or to any specified class of persons, as to the mortgagor alone, 
or the heirs of his body (w). In the one case, the right -will be 
opened to the extent allowed by the Statute of Limitations, 
and, in the other, it will be given to the persons in whom it 
might ordinarily become vested. In the case first cited it is 
laid down as a general rule by Lord Nottingham, once a 
,inortgagc and always a mortgage and tliat the security could 
not be extinguished by any covenant or agreement at the time 
of making the contract (o). But a bill having been brought 
to reverse the former decree. Lord Keeper Nortli said, modus 
ct conventio vincuni leyc.m ; all conditional purchases must not 
be turned into mortgages, and where thei’c is a condition or 
covenant that, is good and binding at law, equity will not take 
it away” (p). The rale, as explained by Lord Ilardwickc, 
is (y), that an attempt to fetter tlic equity of redemption will 
not avail either by original agreement in tlie mortgage deed, 
or by a sex)aratc deed, where tifiere is a design to wrest the 
estate fraudulently out of the liands of tlic mortgagor. And 
where the redemption was limited to the lifetime of the mort- 
gagor, and it was shown that this was done by him by way of 

(^) Talbot t*. Bracldy], 1 Vern. ISu, ' foreclose, see Banwes v. Molloy, 2 Jo. 
m. & Lat. G21. 

(/) Cowdry v. Day, 1 Gif. 31C; 5 Howard v. Harris, 1 Vcm. 32. 

Jtir. (N. S.) 1199. (o) Newcomb v, Bonham, 1 Vern. 8, 

(m) Newcomb r. Bonham, 1 Vcm. 8; and n. (1). 

Preem. Ch. 67; Spurgeon v. Collier, (p) Id., 1 Vera. 21G; 2 Vent. 864; 
1 Edcn> 66. Contra as to the right to Howard fr. Harris, 1 Vern. 193. 

(g) Mcllor i\ IjecB, 2 Atk. 406. 
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settlement with a wish to benefit the mortgagee, his near 
relation, and that the danse for redemption 'was put in for a 
particular reason; and there being also an express covenant 
that the mortgagor might redeem at any time during his life, 
which might have made it a bad bargain for the mortgagee, 
the deed was established (r). 

1189. Nor will an agreement be allowed at the time of the 
loan, not to sue for redemption or for the discharge of the 
equity of redemption upon any event or condition ( 5 ) ; nor a 
separate covenant that if the mortgagee shall tliink fit, the 
mortgagor will convey to him so much of the estate as shall 
be of the value of the mortgage money at so many years* pur- 
chase (^); nor even an agreement (n), which compelled tlic 
mortgagee to pay the residue of the purchase-money at a 
certain time ; as where the mortgagee entered into a bond to 
pay the mortgagor a further sum, within a certain time after 
ilefkult in payment of principal and interest, in full for the 
absolute purchase of the estate: these being justly regarddl 
as so many devices to evade the rules of the eouit. 

1190. The court will not object to a covenant in a mortgage 
for a right of i)re-emption in the mortgagee in case the estate 
be; sold ; tliough he is liable to be deprived of its benefit by 
oppressive or fraudulent conduct ; as where the mortgagee 
previously insisted on payment of principal and interest, and, 
concealing the covenant from the heir of tlic mortgagor, did 
not claim the right till after the sale of the estate to another 
])ersou (w). 

1191. It was said, that wherever *thcrc was a mortgage 
or a pledge of goods, the party might take his remedy in 
c(iuity (a*). It w’as not, however, a general rule tliat a person 

(r) Bonham i\ Newcomb, 1 Voru. (t) Jennings v. Ward, 2 Vcni. 520. 
222 j 2 Vent. 364 ; aff. in Pari. 2 (w) Willett t\ Wiiincll, 1 Vern. 487. 

W. & M. • (v) Orby v. Trigg, 2 Kq. Ca. Abr. 

(«) E. I. Company Atkynn, I Coni. 699; 9 Mod. 2. 

349; Toomes v. Conset, 3 Atk. 261; Qx) llyal t\ Boberts, Barn. Ch. 38. 

Vernon v. Bethell, 2 Eil. 110. 
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might come into equity for the redemption of personal chattelsj 
for upon tender of the money an action at law might be brought 
for the chattels ; but tliere might be a right to sue in equity, 
in order to take an account of what is due on the security. 
As where the plaintiff is the assignee of the pledgor, and 
therefore a stranger to the amount due(y). So where A. 
pledged chattels personal with B., with an agreement for 
redemption in twelve months, but otherwise that the goods 
should be as bought and sold, and B. pledged the same chattels 
and other goods to C., to secure a larger sum, and borrowed 
other monies of C. on notes, and became bankrupt ; a decree 
for redemption was made on A.’s bill against C. {z). And 
stock may be redeemed; but the privilege of redemption will 
be sparingly allowed if the bill appear to have been brought 
on account of an accidental increase in the value of the 
pledge (a). 

And, on the other luind, if the proviso be that the stock 
shall be replaced according to a covenant on a certain day, 
^hich the mortgagee sutlers to elapse, the terms of the security 
in other respects remain as before; and though the value of 
the stock have fallen, the mortgagor will not be obliged to 
pay as the price of later redemption the market value of tlie 
stbek at tlic original day, even though such damages might 
be recovered at law as damages for breach of the covenant (6). 

1102. 'Where no time has been fixed for the redemption of 
goods which arc subject to an ordinary pledge, it is said that 
the pledgor may redeem at any time during his life, except 
during his outlawry (c), the death of the jjledgce not affecting 
the right ; but none being allowed after the death of tlie pledgor, 
because as to him it is h personal condition (rf). 

(^) BatcliiT V, Davis, 1 Bulst. 29; speitific sums of stock, see Forrest t). 
Kemp V. Westbrook, 1 Vcs. 278. Klwes, 4 Ves. 492; Goddard v. Leth- 

(z) Demainbray v. Metcalfe, 2 Ycrn. bridge, 16 Bcav. 529. 

600,698. (c) Batcliff v, Davis, 1 Bulst. 29; 

(<i) Iiockwood 1 % Ewer, 2 Atk. 303. Ydv. 178, per Williams, J. 

(5) B]ytli V. Carpenter, L. B., 2 Eq. (d) Idi; Kemp t*. Westbrook, 1 Yes. 
501 ; see McArthur v. Scaforth, 2 Taunt 278. 

257; and as to bonds for restoration of 
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A person who has redeemed pledged goods on behalf of the 
owner^ but has parted with the possession of them and refuses 
to say where they are, is liable in trover without a formal tender 
of the money paid for redemption (c). 

1193. A pledge to a professional pawnbroker is redeemable 
wthin twelve months from the day of pawning, exclusive of 
that day, with seven additional days of grace. If the pledge 
be for ten shillings or under and be not redeemed within that 
time, it will at the end of the days of grace become the abso- 
lute property of the pawnbroker: but if for above ten shil- 
lings it will bo further redeemable until disposed of under the 
act (824), notwithstanding the expiration of the year and 
days of grace 

1194. Wlicn a mortgagee shall have obtained possession or 
receipt of the profits of any land, or the receipt of any rent com- 
prised in his mortgage, the mortgagor, or any person claiming 
through him, shall not bring a suit to redeem the mortgage but’ 
within tioenti/ years next after the time at which the mortgagee 
obtained such possession {y) or receipt, unless, in the meantime, 
an acknowledgment in writing of the title of the mortgagor, or 
of his right of redemption, shall have been given to the mort- 
gagor or some person claiming his estate, or to the agent of 
such mortgagor or person, signed by the mortgagee or the 
person claiming through him ; and in such case no such suit 
shall be brought but within twenty years next after the time at 
which such acknowledgment, or the last of such acknowledg- 
ments, if more than one, was given ; and when there shall bo 
more than one mortgagor, or more than one person (daiming 
through the mortgagor or mortgagors, such acknowledgment, 
if given to any of such mortgagors or persons, or his or their 
agent, shall be as effectual as if the same had been given to all 
such mortgagors or persons; but where there shall be more than 

(e) Jones v. Cliff, I Cr. & M. 540; 07 ) As to the mode of averment of 

3 Tyr. 576. possession, see Lncas r. Dennison, 1.3 

(/) Pawnbrokers Act, 1872, ss. 16, Sim. 684. 

17, 18. 
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one mortgagee, or more than one person claiming the estate or 
interest of the mortgagee or mortgagees, such acknowledgment, 
signed by one or more of such mortgagees or persons, shall be 
effectual only as against the person or persons signing ns afore- 
said, and those claiming any part of the mortgage money or 
land or rent, bj^ from or under liim or them, and persons en- 
titled to any estate or interest to take effect after or in defea- 
sance of his or their estate or interest ; and shall not operate to 
give the mortgagor or mortgagors a right to redeem, as against 
the persons entitled to any other undivided or divided part of 
the money, land or rent. And where such of the mortgagees 
or persons aforesaid, as shall have given such acknowledgment, 
shall be entitled to a divided part of the land or rent comjirised 
ill the mortgage, or some estate or interest therein, and not to 
any ascertained part of the mortgage money, the mortgagor or 
mortgagors shall be entitled to redeem the same divided part of 
the land or rent, on payment with interest of the part of the 
mortgage money, which shall liear the same proportion to the 
Avhole of the mortgage money as the value of such divided part 
of the land or rent shall liear to the value of the whole of the 
land or rent comprised in the mortgage (/i). 

From and after the 1st Januarj", 187ft, twelve years must be 
substituted for twenty years in reading this enactment («). 

The proviso as to the effect of an acknowledgment by one of 
several mortgagees, applies only to mortgagees who have several 
interests in the money or land. Where they are joint tenants 
an acknowledgment by all is necessary to take the case out of 
the statute ; and if made by less than all it is entirely inopera- 
tive (J). 

1196. So long as the mortgagor holds possession of any part 
of the estate, no lapse of time will bar his right ; for as to the 
part of which he keeps possession his right remains. And, as 
he cannot (A) redeem that separately, he is allowed to redeem 

([7a) 3 & 4 Will. 4, c. 27, s. 28. stmetion of the Act of Will. 4 will 

(i) Real Property Ijimitation Act, apply to the Act of Victoria. 

1874, fli 7. The statntes being alike (J) Richardson Youngc, L. R., 10 

except as pointed out in the text, the Eq. 275; 6 Ch. 478. 

principle of the decisions on the con- (^) Rakestraw r. Brower, Sel. Ca. in 
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all. Yet an estate may become irredeemable as to part and 
redeemable as to the residue ; as in a case mentioned by Lord 
Rosslyn (2), where the property went into different hands^ and 
the owners of one part did acts amounting to acknowledgments 
of a mortgage title^ but the other part became irredeemable. 


1196 . Time will not run in the case of a common mortgage 
until the day of redemption has arrived; for the mortgagor 
cannot redeem before that day (m). But^ it will be remem- 
bered, that Courts of Equity put a check upon transactions in 
which an unreasonable time or an improper condition lias been 
fixed for redemption, and that in such cases they will decree 
redemption (n) before the arrival of the day fixed by the 
parties. 

As to Welsh mortgages it is presumed, that time will not run 
under the statute against the m9rtgagor, until the mortgage has 
been fully satisfied ; possession by tlio mortgagee being of the 
essence of the contract, and every receipt of rent being a receipt 
of interest under the mortgage. And it lias always been held 
that such mortgages arc redeemable afler any length of time, 
until the mortgagee has been fully paid and has held over for 
twenty years (e) ( 11 , 1466 ). But a plaintiff who seeks to 
redeem a mortgage alleged to be of this nature after many 
years, must prove his case clearly and indefeasibly ( p). 


1197 . Tlie statute of Will. 4 proceeds upon a principle 
which had been already recognized by the Court of Chancery 
as applicable to the limitation of the right of redemption, viz. 
that tlie antiquity of the defendant’s possession is more to be 
regarded than the novel accruer of the plaintiff’s title (9). So 


Oil. CC; Burke v. Lynch, 2 Bo. & Be. 
426. There seems no reason to doubt 
that the rule will apply under the sta- 
tute. 

(Q 3 VcB. jun. 22; and see Blake r, 
Foster, 2 Ba. & Be. 387. 

(m) Brown v. Cole, 14 Sim. 427. • 

( 7 ^) Talbot V, Braddyl, I Vem. 183, 
394; and see Ord v. Smith, Sel. Ca. in 
Ch. 10. 


(o) Yates t*. Ilambly, 2 Atk. 360; 
Longnet r. Scawen, 1 Ves. 403; Fen- 
wick V. Beed, 1 Mer. 114; Balfe r. 
Lord, 2 D. & W. 480. And see Aider- 
son r. White, 2 De G. & J. 97. 

(20 Sewaji Vijnyn, &c. t*. Chinna 
Nayana Chetti, 10 Mo. £. 1. 161. 

(q) Asbton V. Milne, 6 Sim. 369; see 
Cholmondeley v, Clinton, 4 Bligh, 1. 
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that the court made no exception to the rule against giving 
relief, after twenty years’ possession by the mortgagee, during 
the ownership of the person entitled to the prior estate, and 
having a right to redeem, in fevour of persons whose title did 
not accrue until after the lapse of the twenty years. If the 
person, for tlic time being entitled to redeem, neglected his 
right, the neglect gave no new equity to his successor. Hence 
no benefit of the statute was given to the remainderman within 
twenty years from the death of the tenant for life, where the 
mortgagee entered during the tenant for life’s estate and kept 
possession without acknowledgment during the full period (r). 
And so where, during the possession, there was a tenancy by 
the curtesy («). 

But the old rule still holds good (t), that the mortgagee’s 
possession during the 'whole period must be adverse. There- 
fore if the mortgagee become. entitled to an interest in the 
equity of redemption during his possession, as the interest 
of a tenant for life, the curtesy of a liusband seised in right 
of his wife, or otherwise, he will lose the benefit of the statute, 
whether he acquire the interest during (?/) or before taking (v) 
possession. And time will not run in his favour so long as 
the estate remains irredeemable ; e. g., in the instances above 
mentioned against the remainderman or the heir of the wife, 
until the death of the tenant for life or of the husband. 

So where the equity of redemption being vested in the 
husband and -wife jointly, they conveyed by deed without fine 
to the mortgagee (whereby the deed being inoperative as to 
her estate, the mortgagee’s ownership Avas absolute only in 
case the husband survived), and the Avife eventually acquired 
the fee by survivorship, her heir Avas held entitled to redeem 
Avithin twenty j^ears from the husband’s death (w?). And the 

(r) Harrison v. Hollins, 1 Sim. & St. 3C9); Hyde v. Dallaway, 2 Hare, C28. 

471; Dallas v. Floyd, cited 6 Sim. 379; (?/) Hyde v, Dallaway, supra. 

Cholmondeley v. Clinton, supra. (r) Baifcty r. King, 1 Keen, 601. 

.(s) Anon., 2 Atk. 333. (w) Price v, Gopner, 1 Sim. & St. 

(Q Corbett v. Barker, 8 Anst. 756; 347; 1 L. J. 178. But it seems she 

Rceye^* r. Hicks, 2 Sim. & St. 403; should have had but ton years, for the 
Raffety v. King; 1 Keen, 601 (disap- right to redeem was first in her hna* 
proving of Ashton r. |dilnc, 0 Sim. band. 



3ioutgagee’b possession must be adyekse. 


737 


conveyance of the equity in such a case will have no greater 
force than it has by law; so that, although it may purport 
to be a conveyance of the fee by the husband and wife, this 
will not make the time run against her from the date of the 
deed (ar). 

So a sale under a decree obtained in 1733, by collusion 
between the tenant for life and others to the prejudice of the 
remainderman, was set aside at the suit of the latter, brought 
sixty-three years afterwards, and within three months after his 
title accrued (y) : and in another case (ar), a decree for redemp* 
tion was made at the suit of the remainderman thirty-five years 
after the collusive sale, the tenancy for life having lasted during 
the whole of that time. But it will be fatal to the remainder- 
man’s right to relief in such cases, if he have .stood by and 
encouraged the defendants to believe themselves secure. And 
it should also be observed, that to give the remainderman a 
right to relief, the purchaser must be a party to, or at least 
have notice of^ the fraud. 

1198. Possession is not the less adverse because it was 
taken by consent of the real owner, under a mistake on his 
part, where the person in possession has no duty to discharge 
towards the ovmer (a) ; but a mortgagee who has taken posses- 
sion under the order of the court will not be considered to hold 
without title from the mortgagor’s death, where that event was 
only established by inference at a subsequent date (6). 

The possession of a constructive trustee may be adverse after 
a considerable lapse of time, even on a transaction arising out 
of fraud (c). The statute of Will. 4 (rf) provides, that when 
any land or rent shall be vested in a trustee, upon any express 
tnist, the right of the cestui que trust, or person claiming 
through him, to sue, shall be deemed to have first accrued at 
and not before the time at which the land or rent shall have 

Ravald v. Rn&sell, Youage, 9. (Z») Ilickman t*. Upsall, W.N. 1876, 

(y) Gore r. Stacpoole, 1 Dow, 18. 135. 

(:;) Bandon r. Bechcr, 3 Q. & Fin. (r) Bcckford v, Wade, 17 Yes. 87; 
479. Collard r. Hare. 2 B. & M. 675. 

(a) Cholmondeley r. Clinton, 4 (d') 3 8e 4 Will. 4, c. 27, s. 25. 

Bligh, 1. 

M. VOL. II. 3 B 
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been oonveyed to a purchaser for valuable consideration^ and 
then only as against such purchaser^ and any person claiming 
through him. This section does not include a security in 
which the property is vested in a trustee for sale, tlic trust 
being for the benefit of the creditor only, who is substantially 
in the position of a mortgagee (e). 

Tlie purchaser of an equitable life estate has not an adverse 
possession against the trustee of the legal estate until the death 
of the tenant for life; because the trustee holds both for the 
tenant for life and the remainderman (y*). 

But by the Real Property Limitation Act, 1874, no action, 
suit or other proceeding shall be brought after the 1st Januaiy, 
1879, to recover any money charged u])on any land or rent 
secured by an express trust, or to I’ccovcr arrears of rent or 
interest in respect of any money so charged or payable and 
so secured, or any damages in respect of such arrears, excej)! 
within the time -within which the same would be recoverable if 
there were not any such trust (^). 

1198. Before the passing of the statute of Will. 4, the right 
of redemption might be saved to the mortgagor, his representa- 
tive or assignee, by any acknowledgment on the part of the 
mortgagee that he held by a mortgage title only, and which 
could be proved by clear and imequivocal parol or other evi- 
dence (A). Such an acknowledgment might bo evidenced, not 
only by letters or express words or by conversations, but also 
by the acts of the mortgagee ; as the keeping accounts (* ) of 
the mortgaged property, if they were kept as mortgage ac- 
counts ; for accounts kept by the mortgagee’s agent as between 
himself and his principal, as landowner, though in a distinct 
book, were held not to l^e sufficient (A). So an assignment of 
the mortgage, though the mortgagor were no party, a devise 

(«) LockiDg V. Farkcr, L. K., 8 Ch. Reeks v.Postlethwaite, Id. 161; Barron 
30; and see Kirkwood v, Thompson, Martin, Id. 189. 

2 H. & M. 392. (i) Anon., 2 Atk. 333; case cited, 

(/) Fansset v. Carpenter, 2 Dow & • 3 Ves. 22; Cutler- r. Cremcr, I L. J., 
Cl. 23^ Ch. 108. 

(p) 37 & 38 Viet. c. 67, s. 10. (^) Barron v, Martin, Coop. 189. 

(*) Whiting V. White, Coop. 1; 
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of the mortgage, or a recital in a deed or will (/), were good 
acknowledgments ; but not a conveyance of the estate, subject 
to such equity of redemption, any, as persons named had iu 
the same (m) : nor was a mortgagee bound by an actual ac» 
knowledgment, given by his agent without his authority, as 
where the mortgagee from his state of mind was unable to 
authorize such an acknowledgment (n). 

An agreement to purchase the equity of redemption (o), or 
a bill brought by the mortgagee to foreclose, was naturally an 
admission of a right to redeem ; and in one case (p), where the 
moi-tgaged property had been demised for a term, determinable 
with the mortgagee’s interest, and several bills of foreclosure 
had been filed during the plaintiff’s infancy, redemption was 
decreed on a bill filed by him within two years after full 
age, though fifty-five years had elapsed from the date of the 
mortgage, and forty-seven years since the mortgagee was in 
possession. 

1200. The statute now requires that the acknowledgment 
be made in mating. But whatever expressions made by parol 
would have amounted before the statute to an acknowledgment, 
will still be sufficient if in writing, and if the other require- 
ments of the statute be duly satisfied (^). Any expression, 
therefore, referring to the estate as mortgaged, or to the person 
entitled to the equity of redemption, and expressing a readiness 
to settle the account, or referring to a proposed arrangement 
for accounting or for paying off the mortgage debt, will still 
be a sufficient acknowledgment. No particular form is neces- 
sary ; and the amount alleged to be due need not be stated (r); 
and the acknowledgment made as well by affidavit in a suit, 

(l) Case cited, 3 Vos. jim. 22; Smart P. 0. 187. 

Hnnt, 4 Vcs. 478, n.; Perry v. Mars- (p) Palmer r. Jackson, 5 Bro. P, C. 
ton, 2 Bro. C. C. 399; Hansard r, 281. 

Hardy, 18 Vcs. 455; Anon., 3 Atk. (^) Stansfieldv. Hobson, 16 Bear. 23C. 
313; Price V. Copner, 1 S. & S. 347; (r) Trnlock v. Robey, 12 Sim, 402; 

1 L. J. 178. See Carow v. Johnston, Stansfield v, Hobson, 16 Bear. 236, and 

2 Sch. & Lef. 295. ' ' *3 De G., M. & G. 620; Hodle r. Healy, 

(»0 Hardy r. Reeves, 4 Ves. 466,^ 6 Mad. 181; 1 V. & B. 536; Lord St. 

(») Barron r. Martin, Coop. 189. John v. Bonghton, 9 Sim. 219; and 
(oj Conway i*. Shrimpton, 5 Bro. see Prance ?•. Sympsop, Kay, 678. 

3b8 
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or in a schedule to a deed («), or by an answer to interroga^ 
tories (t\ as by a letter or other writing. But a mere admission 
by the mortgagee that he holds under a mortgage title, if 
coupled with a denial of the right claimed, is not sufficient (e). 
No admission will be inferred from equivocal expressions, and 
it seems that stronger words will be necessary to revive the 
equity <jf redemption, after the twenty years have passed, than 
to support an admission of right which at the time was clearly 
vested in the mortgagor {v). 

The question has been raised, but was not decided (w), 
whether the circumstances that the mortgagee during his 
possession had accounted and treated himself as a mortgagee, 
would amount to an acknowledgment within the act. But 
it seems clear that those acts would not be sufficient, unless 
the accounts or other admissions were written, signed and 
delivered, according to the directions of the act. 

The commencement of an action for foreclosure, however 
strong an acknowledgment irrespective of the statute, does not 
appear to fall widiin its plain words, to which the courts have 
shown themselves disposed in several cases to adhere. No 
force is given under tliis section (28) to an acknowledgment 
signed by the mortgagee’s agent (660), and this was probably 
intentional, tliat the acknowledgment might be the more cer- 
tain. Now it was determined (a?) muler another statute (y), 
whioh required a writing signed by the party (hargeable, that 
none could be given effectually by an agent; and if it were 
shown under this act that the action was begun by the written 
instruction of the mortgagee to his solicitor, it is still done by 
an agent; and the written instruction to him is not a good 
acknowledgment (z). 

1201. The admission must be made to the mortgagor him- 

(*) Blair v, Nugent, 3 Jo. & L. 658, Cox, 290; Keeks v. Pustlethwaite, Coop. 
677; Sngd. R. P. S. 130. 36]; Barron v. Martin, Id. 189. 

(Q Goode V. Job, 1 E. & E. C; Ti (w) Baker v. Wetton, 14 Sim. 426. 
Jur. (N. S.) 145. (d,‘) Hyde r. Johnson, 2 Bing. N. C. 

(tt) Thompson Bowycr, 9 Jur.* 776. 

(N. S.) 863. (if) 9 Geo. 4, c. 14, s. 1. 

(r) WWting r. White, Coop. 1; 2 (r) See Stgnsfield «*. Hobson, 16 

Bear. 236; 3 Dc G., M. & G. 620. 
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self (a), or to those who claim his estate^ or tlie agent of one 
of such persons. Therefore a transfer of mortgage to which 
the mortgagor^ or the claimant under him, is not a party, 
will not be an acknowledgment (ft), and the transferee cannot 
be considei'ed as a claimant of the mortgagor's estate, but of 
the mortgagee's. 

No actual authority is necessary to constitute an agent of 
the person to whom the acknowledgment is made. It is 
sufficient if it be made to a person acting, or treated by the 
maker as an agent (c). But a letter by the mortgagee to 
his own solicitor will not take away the benefit of the 
statute (d). 

1202. The acknowledgment need not have been given 
within the statiitoiy period from the mortgagee’s possession; an 
acknowledgment after the lapse of that time being sufficient, 
both before and since the passing of the act of Will. 4, to 
revive the right of redemption (c). If tlic mortgagee have 
settled the estate, the acknowledgment of the tenant in tail 
will revive the right, and a title acquired by him from the 
owners of the equity of redemption will prevail against the 
estate ercated by the settlement (y*) : and the mortgagee’s 
acknowledgment will bind his lessee, though no party to it (y). 

1203. The effect of the statute is not prevented by a mere 
demand by one party, without process against or acknow- 
ledgment by the other (A). But the commencement of a 
suit to enforce the demand, even by the mere filing of a bill 
under the old practice of the Court of Chancery, was sufficient 
to save the right against the statute, though no further pro- 
ceeding was taken, or service effected ; for it might happen 
that process could not be served until long after the filing of 

(a) Sect. 28. (/) Pendleton r. Booth, 1 Gif. 33; 

(3) Batchelor r, Middleton. 6 Hare, 1 De G., F. & J. 81; 5 Jur., N. S. 840; 
75; Lucas v. Dennison, IB Sim. 584. 6 id. 182. 

(c) Trnlock v. Robey, 12 Sim. 402. * (^) Ball v. Lord Riversdale, Beat. 

(c2) Stnnsiield v, Hobson, 16 Beav. 550. 

236; 3 De G., M. & G. 620. (fi) Hodle r. Ilcalv, 1 Ves. & B. 536* 

(e) Id., 3 Do G., M. & G. 020. 
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the bill. The plaintiff by misconduct or delay may, however, 
disentitle himself to the benefit of this rule (i). Since the 
court has been empowered to make orders for substituted 
service, the plaintiff's opportunity for delaying the active pro- 
secution of the suit has been much diminished ; and it seems 
that the operation of the statute will not be affected, if it can 
be inferred that the suit which has been commenced has 
failed (A), or if it have been practically abandoned, although 
not actually dismissed as to all tlie defendants (/). 

1204. It has been observed (m)^ that there is no saving (by 
sect. 16) for disabilities of the mortgagor, or his heirs, in 
regard to the bar created by sect. 28 ; and if the position of 
the clauses be alone considered, there seems to be good reason 
for this conclusion ; but whether it was intended, and whether 
Courts of Equity in construing the act would feel bound to 
deprive the mortgagor and his heirs of this benefit, may be 
doubted. The only reason why they should be deprived of 
the advantage, which it is clear they enjoyed when their 
rights were governed by analogy to the old Statute of Limita- 
tions (a), seems to be, that by the present statute the right to 
redeem is limited by a distinct and separate clause ; whilst 
the remedies of mortgagees are affected only in common with 
the remedies of other persons, who claim any land or rent 
in equity” (n), and to whose rights the disability clause is 
generally applicable. But for this there were several reasons. 
The time of accruer of the right to sue, the nature of the 
acknowledgment, the persons in ' whose fitvour, and against 
whbm, the acknowledgment is to operate, the part of the 
estate which may be redeemed in certain cases, and the pro- 
portion of the mortgage debt and interest necessary to be 
paid on such redemption, are all matters for which, as they 

(i) Coppm r. Gray, 1 Y. & C. C. C. {m) Sugd. B. P. S. 114. 

206; Forster v. Thompson, 4 Drn. & (n) SecProctor v. Oates,2 Atk.l40$ 

War. 803; Boyd r. Higginson, Flan. Anon., 3 Atk. 313; Jenner r. Tracy, 
& K. 603; and see 3 Dm. & War. 123; 3 P. Wms. 287, n.; Bonny v, Bidgard, 
Hele V. Iiord Bexley, 20 Beav. 127. vit. 17 Yes. 99. 

(&) Bompton v, Birchall, 6 Beav. 67. (o) beet. 24. 

(1) Dixon r. Gayfere, 17 Bear. 421. 
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aflSsGt the rights of the mortgagor, it was uecessaiy, or was 
thought fit, to make special provisions, which were most con- 
veniently combined in a separate clause. But this does not 
alter the fact that a redemption suit is a suit to recover land 
or rent in equity.” To such suits the disability clause, as well 
as those which relate to cases of express trusts (p), and of 
fraud (;), are generally applicable ; and it \vould be a singular 
and narrow construction of the act to bind a mortgagor under 
disability now, who was not so bound before the present 
statute, because it was found necessary to give a larger expla- 
nation of his other rights. The extension of the 16th to the 
28th section appears by no means so strong a conclusion as 
the extension of the 25th (express trusts) to the 40th and 
42nd (669) ; for, in the former case, both sections refer, in 
effect, to suits for the recovery of lands, but, in the latter, 
one contemplates the recovery of land, and tlic other money 
and the interest of money charged on land. 


1206. Persons who omit to set up the Statute of Limita-* 
lions in the pleadings can have no protection from it (r). It 
may be pleaded as a defence («), or, where it appears on the 
face of the pleadings that the cause of suit accrued the full 
number of limited years before the commencement of the suit — 
as, for instance, in a redemption suit, that the mortgagee had 
been in possession for twenty years, Avithout treating the estate 
as a secui’ity, — ^by demurrer (t). 


1206. To make a demurrer tenable, it must appear on the 
face of the pleadings, by dates positively stated, that the defen- 
dant has been in possession for the Avholc statutory time before 


ip) Sect. 25. 

iq) Sect. 2G. 

(r) Eordham v. Wallis, 10 Hare, 231 ; 
17 Jnr. 228{ Holding v. Barton, 1 S. 
& G. xxY.; Jnd. Act, 1875, Ord. xix 
( 18 ). 

(s) Aggas Pickerell, 8 Atk. 225; 
Batcbclor r. Middleton, 6 Haro, 75; 
Adams p. Barry, 2 Coll. 285. 

(0 Jenner t\ Tracy, 3 P. Wms. 


287, 11 .; Edsell <?. Buchanan, 2 Ycfi. 
jnn. 83; 4 Bra C. C. 254; Hardy r. 
Beercs, 4 Ves. 466; Ilodle v. ilcaly, 
1 Ves. & B. 536; Bcckford v. Close, 
cited 3 Bro. C. C. 644; Foster v. Hodg- 
son, 19 Ves. 179; Hoare v. Peck, 6 
Sim. 51 ; Prance r. Sympson, Kay, 678; 
Baker v. Wetton, 14 Sim. 426; and see 
3 Y. & C. 275, note. 
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the jaction was comineiiced («X .Ketiung must be left to be 
;,‘wo|:fced pat l^the ioftrence of the court, or by the argun^ts . 

l^e' couBsd. Thus a fitatemSnt in a bill that the defendmt 
. .toc^k possession soon q/ifer a certain period, and has held the 
; estate ever nnce, will not ^pport a demurrer; ibr the court, 
will not judge what is the meaning of ** soon after,” and a 
demurrer, 'foimded ^n such a statement, will be an argumenta- 
tive or spealdng demurrer, because it must tot forth, that 
possession was taken at or about the time stated, which is 
upwards of twenty years, &c. 

Moreover, if there be no certainty as to the commencement 
of the ^lossession, it wiU not be presumed' (r), in fttvoiir of a 
demurrer, that the commencement was within such a time 
irom ihe date, as to make a possession of twenty years by the 
niortgagect And a suit for redemption is not demurrable only 
by reason of a statement tliat the mortgagee had been in 
possession mthont acknowledgment of a mortgage title; it 
must plainly appear that the possession lasted tor the statutory 
period (y). 

It will be sufficient if tlie defendant claim the benefit ol 
the ‘‘ Statute” of Limitations, that expression, being equiva- 
lent to a claim of the benefit of tlie statute law of limitations, 
and therefore of any of the statutes wliich may meet the 
defendant’s case (z). 

1207. The Statutes of Limitations do not affect the right 
to redeem goods which arc only pledged, tlie pledgor being 
entitled to redeem at any time during his life (a) (1192). 

(«) Edsell 0. Badianau, 2 Vcs. jnn. upou any laods in the island, shall be 

82; 4 Bra C. C. 264. held to lapse in law so as to preclude 

(as) Baker t>. Wetton, 14 Sim. 426. the grantor from redeeming the same. 

(y) Green r. Nicholls, 4 L, J., Ch. But, at the end of twenty-one years 

118. from the date of the mortgage, the 

(z) Adams v. Barry, 2 Coll. 286. mortgagee may sue ont jndgment and 

(a) Katcliff «. Davies, 1 Bnist. 29; execution, and -in virtue thereof may 

Yelr. 178; Kemp «. Westbrook, 1 Ves. cause the mortgaged premises to be 
278. By a statute of the Isle of Man, sold for payment of the debt. See 
passed in J18S6, no deed of mortgage, Birnie v. Caystile, 9 Mo. F. C. 808. 
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Of the Persbiu ^nittiiid to redeem. 

1808. The eetate in mortage may be redeemed, not phly . 
by, the pOrsons specified in the proviso for redemption and their 
representatives, but alsphy all persons who have any interest in . 
or lieu upon the esti^. The reconveyance will be made t6 the 
person redeeming or his assigns, or to the persons or uses men-, 
tioned in the proviso, or to which the estate was limited at the 
time df tlie mortgage* It is often a question of difficulty in 
which of these latter modes the reconveyance is to be made* 
111 equitable mortgages by deposit, and in other transactions of 
the nature of securities, but in which there is no express stipu- 
lation for redemption, this question can hardly arise by reason 
of any uncertainty connected with the security ; but in formal 
mortgages, it sometimes happens that the reconveyance is 
directed to be made to persons or uses different from those to 
whom or to ivliich it originally belonged, or was subject ; and in 
the absence of express declamtiou it may be doubtful, lYhether 
the variation arose by accident or intention. 

1209. Before stating the principles upon which questions of 
this kind arc decided, it may be observed, that with respect to 
mortgages by tenants in tail, the question of intention, where 
the limitations are varied, is no longer important, the disposition 
by way of mortgage, or for any other limited purpose of tiio 
tenant in tail, being by statute (4) an absolute bar, both at law 
and in equity, to all persons as* against whom such disposition 
may be made under the same statute, notwithstanding any in- 
tention, express or implied, to the contrary, by tlic deed con- 
taining the disposition, except where the disposition is only of 
an estate pur autre vie or for years, absolute or determinable, or. 
where an interest, charge, lien or incumbrance sliall be created 
without an absolute or determinable term or other greater estate 
for securing the same; in which cases the disposition is, in 
equity only, a bar, so far as may be necessary to give effect to 
the morigage or other limited 'purpose, interest, charge, lien or 
incumbrance, notwithstanding any intention, expressed or im* 


(/>) ITines and Kecovevies Act, 3 & 4 Will. 4, c. 71, 
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plied^ to the contrary in the deed of disposition : so that wlicrc 
an estate, greater than an estate pur autre vie^\jA disposed of by 
a tenant in tail, the entail is barred, although the intention of 
creating a limited disposition only be expressly declared by the 
deed; but where the estate is only pur autre vie, or for one of 
the yet smaller interests mentioned in the latter part of the sec- 
tion, tile estate tail will be only barred pro tanto : and thus, as 
has been observed (c), the statute denies effect to tlie express 
intention of confining the operation of the deed in one case, and 
to the express intention of extending it in another. The statute 
does not, however, it is added, affect an express limitation of the 
old or any other uses which the tenant in tail may choose to 
create by the same deed. 

1210. The first principle by which Coiiits of Equity have 
been guided, in questions arising out of a variation of the right 
of redemption, is, that, a mortgage being nothing more than a 
transaction for raising a loan, there is a presumption against an 
intention to alter the previous rights of the parties, further than 
is necessary to effect that object. The mere reservation, there- 
fore, of the equity of redemption, in a manner dilferent from the 
fbnner ownership of the estate, whether it be made expressly or 
by a declaration (where the mortgage is made in exercise of a 
power of appointment) (rf), that the appointment shall bo void 
on payment of the money, is considered (fraud not being in 
question) to arise from inaccuracy or mistake, which may be 
explained and con-ected by reference to the state of the title as 
it stood before tlic mortgage. Hence, if on a mortgage in fee 
by a mortgagor so seised (<?), the redemption be reserved to him, 
and the heirs of his body, it will still primd facie follow the 
former title; and if husband and Avife mortgage the Avife^s 
land (/), the equity of redemption will be the Avife’s, although, 
by the deed, it be reserved to the husband and his ‘heirs, and 
though he have kept down the interest. And if the estate have 

(o) Sugd. Et P. Stat. 199. ami see per Tumor. L. J., 3 t)e G., 

{d) Fitfj;Qraldv.Paucoubridge,Fitss« M. & G. 15. 

207. (/) Brcnd e, l3rond, 1 Vcm. 2lJ; 

(f) luncs Jackson, lU Vcs. 367; Rnscombe r. Hare, 2 Bligh, N. R, 192. 
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been reconveyed to the husband^ hif» heir will be decreed to con- 
vey to the widow {(/). 

To change the ownership 5 therefoi'C, the court must be satis- 
fied that there was a purpose to do so^ beyond the immediate 
object of the mortgage, and will not generally take the words of 
the deed as primft facie evidence of such a purpose, though 'it 
requires no express declaration of intention (A). There must in 
&ct be circumstances to repel the presumption that the parties 
meant only to make a security, and the circumstances must be 
stronger, when, as it often happens, the parties stand in the 
relation of husband and wife, and the wife has released an 
interest in the husband’s estate, or has burthened her own 
for his benefit. 

1211. Ill considering the extent of the rule in question, it 
niust be observed that, though apparently plain, it contains in 
itself the elements of discord; because circumstances or expres- 
sions which to one mind aftbrd conclusive evidence of a change 
of intention, arc to another merely the result of a want of 
thought in the parties concerned, or of skill in the person 
instructed to carry out their intentions. 

1212. It is clear that where there is but one mortgage of an 
estate under settlement with regular limitations, a simple reser- 
vation of the equity of redemption not according to the former 
ownership, as, for instance, to the mortgagor In fee, or to him, 
his wife and tlieir heirs, will hot overturn the original limita- 
tions, but the equity of redemption will still remain subject to 
.them* Hut it is the opinion of a very eminent writer, that In 
the converse case, viz. that of an original ownership in fee, and 
a settlement of the equity of redemption by limitations, the rule 
should not prevail: and it is evident, that whilst in the one case 
the variation may easily arise from the oversight or ignorance 
of the draftsman ; in the oilier, the nature of the reseiwation 
almost excludes a presumption of its having been made uninten- 
tionally. Hence it has, with reason, been contended, that in a 

(^) Staasfiold r. Hnllani, 5 Jar., (k) Jackson i\ Iiincs, 1 Bligh, 10 h 
N. S. 1381; 20 L. J. (Cb.)f N. S. 173. Loiil Hastings r. Astlcy, 30 fieay. 260. 
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case in wliich the wife’s rcvemon in Icc was mortgaged by her 
and her husband, and tlie equity of redemption reseived to such 
u^s as they should appoint by deed, executed with prescribed 
formalities, and, in default of appointment, to the ■wife in fee ; 
a doubt as to the eflect of this limitation was misplaced (z). 

The presence, where the mortgage itself affects the fee, of a 
distinct declaration and limitation of the ownership of the 
estate after satisfaction of the debt, has been held (A) sufficient 
to show that something beyond a mei*c security was in contem- 
plation. 

1218 . In the leading ease (/), by which the doctrine under 
consideration was recognized and explained, it was considered 
to be important evidence of an intention to revoke the fonner 
uses, that the mortgage was for a term only, and that the decla- 
ration of the new uses extended to the fee, so that the two estates 
were quite distinct ; the temi being at an end upon repayment 
of the debt, whilst the uses remained to be affected by the rc-set- 
tlement. And in a much earlier case (m) of a mortgage for a 
term of the wife’s lands (subject to which the inheritance was 
settled upon her for life, with remainder over in tail), the term 
was held to result for the benefit of the remainderman, although 
the husband had taken an assignment of it in trust for himself 
under a proviso in an assignment of the mortgage, and had 
bequeathed it by his will. 

The interest of the person claiming against the mortgage 
deed has been also considered ; and a distinction has been taken 
between ceases where the wife or other person joins in a mort- 
gage for the mere purpose of giving A’alidiiy to it, and w'here 
the security is effected by means of an absolute power over the 
estate, the exercise of ■which leaves no equity against the mort- 
gagor in any other person ; as, for instance, where the claim- 
ant (n) against the new limitotion of the equity of redemption 

(») Martin ^litchcll, *2 Jac. & W. plicated partnership arrangements. 

413| 1 Sugd. Pow. 852, ed. 7. (0 Innes v. Jackson, 18 Yes. 356; 

(A) Bowell V. Whallcjr, 1 Ch. Kcp. Jackson r. Iniics, 1 Bligh, 104. 

116. And see Parker v. Hills, Hills r. Huntingdon v, Huntingdon, 2 

Parker, 5 Jur^ N. S. 809; 7 id. 883, Veni. 437; 1 Bro. P» C. 1. 
urhere the security formed part of com-* (a) Aiimoii v, Lee, 4 Sim. 364. 
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derived Ids title from a mnainderman whoso estate was always 
liable to be, and was in fact, held to be ^j^feated by the exercise 
of the power; and who* had not joined in the mortgage, and had 
no other equity. 

The decision by which this last distinction was established 
has been severely criticised (o) by Lord St. Leonards. It has, 
however, been considered by a learned and careful judge to be 
good law (p), and it may be doubted if the arguments against it 
are sufficient to overturn its validity. In the case in question 
the mortgagor had by a recovery deed limited the estate (of 
which, prior to the recovery, he was tenant in tail) to such uses 
as he should appoint, b}*' deed or will, and in default of appoint* 
ment to the uses of the will of a former owner. lie then mort- 
gaged and provided for a reconveyance to the subsisting uses ; 
but in a subsequent transaction the mortgage was transferred 
by a deed, admitted to be inaccurately framed, and the recon- 
veyance was then directed to be made to the mortgagor, his 
heirs or assigns, or to such person or persons as he or they 
should for that piurpose appoint. It was held that the owner- 
ship was changed. 

The objections of Lord St. Leonards to this decision are, in 
effect, that the deeds, informally drawn, were executed, not 
because the mortgagor had changed his intention, but because 
the mortgagee required his money (y); and that the proviso was 
only an informal declaration of his intention to retain a power 
over the estate; subject to the mortgage. The intention^ he ob- 
serves, must govern, and none was declared to defeat the former 
limitations ; and to argue that, because the limitation in the 
deed is to the party in fee, thereffire it must be held to express 
the intention, is to deny the rule. The last observation is no 
doubt abstractedly coiTCcit; but the correctness of its application 
may be doubted, because the decision does not appear to have 
been founded upon any such argument. The Vice-Chancellor 
(Shadwell) said, I must suppose, that that which is expressed 

(<») Treatise on Powers, i. 345, 7th (^) It was recited that he required 
ed. * his money; but this is so common a 

(p) Whitbread r. Smith, 17 Jur. recital in transfers of mortgages, that 
725; 1 Dr. 531. See, however. Walker it affords no cine to tiie real objects 
r. Armstrong, 25 L. J. (Ch.) N. S. 406. of the transaction. 
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in the deed^ was what was intended by the parties to it, unless 
there is something in tl\f character of the parties that necessarily 
rebuts that presumption^'* These expressions are certainly open 
to criticism^ because 3 as we have seen, the presumption is, not 
that the words of the deed expiess the intention, but that, not- 
withstanding the words of the deed, the omiership of the estate 
is to remain the same : but, the last words of the sentence, and 
indeed the whole judgment, show that the Vice-Chancellor had 
no intention whatever of denying the rule, but that he thought 
the case 'was taken out of it by circumstances. And with 
respect to the other objections, it is not a necessary consequence, 
that the mortgagor had no intention to alter the ownership, 
because the alteration avos made in a deed relating to the mort- 
gage. It is clear that intention may be inferred from the whole 
transaction; and that no express declaration of it is necessary (r). 
It seems therefore too much to argue, from the absence of ex- 
press declaration, that no intention existed. There was in this 
case a prior mortgage deed from which the language of the latex- 
deed varied ; tlie mortgagor possessed an absolute power over 
the estate, the exercise of which gave no equity against him 
to anybody, and he might, if he had chosen to do so, have 
given himself the fee simiile absolutely by the recovery deed. 

1814. The case of Anson v. Lee is also indirectly supported 
by the old case of Fitzgerald v. Fauconbridge (.»), on the 
authority of which another distinction has been established, 
where the security is not by way of mortgage, but takes the 
form of a trust to raise money, and subject thereto for the 
maker of the security. In Fitzgerald v. Fauconbridge, in 
which such a deed, executed under a power of revocation, was 
held to supersede the limitations of a prior settlement made 
by the then owner of the estate, the distinction ii-om the case 
of a mortgage, as a mere security for money, was strongly 
insisted on both by Heynolds, C. B., and by Lord King, and 
their decision in favour of an altered ownership was followed (t), 
where the lauds of the wife, settled upon the husband, wife 

(r) Jayson v. InncSi supra. (t) Heather v. O'Neill, 2 Dc O. & 

(#) Pitzgib. 207. J. 399; 4 Jur., N, S, 181, 957. 
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and children^ subject to a joint power of appointment in the 
husband and wife^ were, by the exercise of that power, ap* 
pointed to the use of such ti*ustees as the husband alone should 
appoint, and subject thereto upon trust for the husband and 
wife, and tlien for the children as before. The husband exe- 
cuted a security in which the trustees concurred, and appointed 
that they should hold the land upon trust for sale and to secure 
the repayment of the mortgage money, and subject thereto 
upon trust for him and his heirs. The concurrence of the 
trustees was much relied upon in support of the view that the 
property was altered, as the trustees would otherwise have 
committed, and been responsible foi*, a breach of trust. 

It is however to be noted, that in Fitzyerald v. Faucon^ 
bridge, the estate was originally the fee simple estate of the 
husband, but in Heather v. G*Neill of the wife, though by an 
intermediate settlement the full power over it Avas given to the 
husband. It was only on the deed by which the husband 
executed this po>ver that the decision in the Court of Appeal 
was founded ; but, considering aU the circumstances, it seems 
open to some doubt whctlier just weight was attached to this 
former owmcrsliip of the Avife; according to the remark of 
Shadwell, V.-C. E. (?/), that where the husband and wife are 
dealing with the wife’s estate, there is something in the 
character of the parties to the deed which rebuts the pre- 
sumption that the equity of redemption was intended to go 
to tlic husband’s heirs. 

1216. Another distinction which has been taken is, — that 
where there have been several mortgages, and by one or more 
of the prior ones, the equity of redemption has been reserved 
according to the former ownership, but has been otherwise 
limited by iftibsequent deeds, the later dispositions arc held 
to show a deliberate intention to alter the uses. Accordingly, 
where tlie mortgages contained trusts for sale, and by the first 
deed the residue of the pm'chase-moneys, and the unsold parts 
of the estates (which were in ’’settlement), were dhected to be 


(w) 4 Sim. 379. 
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held upon the trusts of the settlement, and tlie proviso for 
re-conveyance was to a similar effect; but under the other 
mortgages, the sui^plus moneys w’ere to be paid, and the re- 
conveyances to be made to the mortgagor absolutely; this 
difference of language was expressly mentioned (^) as a reason 
for holding that the ownership was changed. And where ( y ) 
in several prior mortgages the limitations of the settlement 
(being limitations to such uses as a husband and wife should 
appoint, and in default to them successively for life, with re- 
mainder to the eldest son in fee) were distinctly referred to or 
repeated, and by a subsequent security the re-conveyance was 
directed to be made to the use of die husband and wife, their 
heirs and assigns, or as they shoidd direct, and the residue of 
the purchase-money was similarly disposed of, the limitations 
were at first held to be changed by the latter deed, there being, 
in addition to the variation of language, these circumstances 
in fevour of the decision, — ^viz. that, by a contemporary deed, 
outstanding terms were assigned to attend the inheritance 
according to the uses and estates limited by the last deed 
of mortgage, which deed had also the effect of giving to the 
wife a greater interest in the estate than she would have had 
under the settlement. This decision was reversed by the full 
Court of Appeal (r). Yet in the absence of a judicial declara- 
tion made upon the reversal, that the case as reversed was 
perfectly consistent with that of Barnett v. Wilson^ it might 
have been difficult to discover any solid reason why the limi- 
tations should have been changed in that case, and not in 
Whitbread v. Smith. 

1216. Where the estate mortgaged was the husband’s (a), 
and the ^vife joined to bar dower, and the equity of redemption 
was limited both in the first and in subsequent seAirities to the 
husband and wife and their heirs, and the mortgage contained 
a declaration that, after payment of the debt, the fine levied 


(») Barnett r, Wilson, 2 Y. & C. C. . (a) 18 Jur. 476; 3 De G., M. & G. 
C. 407. * 727. 

(y) Whitbread v. Smitli, 17 Jnr. (a) Jackson v. Parker, Ambler, C87. 
726; 1 Dr. 631. 
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should enuro to the husband and his heirs^ the proviso for 
redemption was held not to operate against the husband’s 
ownor^p^ beyond the wife*s right to redeem in respect of her 
dower* 

1217* As against a wife joining in the deed to enable the 
husband to mortgage his estate charged for her benefit (5), 
or joining in mortgaging her chattel leaseholds or other pro- 
perty {c)f the re-assignment being directed to be made to tho 
husband or to him and the wife jointly, no change will, without 
further expression of intention, be held to have been made. 
And where the proviso for redemption is ambiguous, and there 
is no evidence of any special contract with the wdfc, it is not 
sufficient that her concurrence is expressed to be made for the 
purpose of absolutely releasing and for ever extinguishing her 
interest (rf). But where the wife’s estate was mortgaged under 
circumstances which showed a plain intention to create further 
charges, (the surrender being to uses in favour of tho husband, 
and subject to such powers of sale, and charged with such sums 
ns the mortgagee, at the request of the husband, should appoint, 
and in default to the use of the mortgagee, subject to redemption 
by the husband); it was held, that tho change of the limitations 
was clearly effectual against the wife, with respect to further 
advances made under the deed; independently, it seems, of evi- 
dence, that the wife was an active party in the raising of the 
further advances («)- 

1218. In a case between father and son ( f), where the 
former being tenant for life, with remainder as he and his son 
should appoint, 'with remainder to the son in fee, joined with 
the son in a mortgage in fee, 'with proviso for reconvoj^ance 
to the father and son, their heirs or assigns, or as they should 
direct, and a declaration that the father should keep down 
the interest during his life; the latter clause was held to 

(&) Wood r. Wood, 7 Bear. 183. (o) EddleRton «. Collins, 3 Do O., 

(o) Clark v. Burgh, 2 Coll. 221; M. & G. 1, 16; 17 Jar. 331. 

Pigott V. Pigott, I>. 4 Kq. 649. (/) Hipkin v. Wilson, 3 Do G. & S. 

(J) Betton’a Trust Estato8,Ite,L.K., 738; 14 Jnr. 1126. 

12 £q. 663. 

M. VOL. n. 
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mark au intention that the original ownership should not be 
changed. 

1219. Upon the principles laid dowm in the cases of Bus- 
combe v,. Hare and Jackeon v. Innes, it has also been held 

• that where a testator, seised of an equity of redemption to uses 
to bar dower, devised the estate prior to the 1 Viet. c. 26, and 
afterwards took a reconveyance to similar uses, the reconveyance 
did not operate as a revocation of the devise. 

1220. A mongage by husband and of an estate of 
which they are seised in fee by entireties, with a proviso 
for redemption and reconveyance to them and their heirs, 
or appointees, enables the wife to concur witli the husband 
in making, on reconveyance, a settlement without fine, alter- 
ing the former uses, and which nail be effectual against a 
subsequent conveyance by the husband for value after her 
death (A). 

1221. In the case of a pledge to a pawnbroker, the holder 
for the time being of the pawn ticket is presumed to be the 
person entitled to redeem ; and, subject to the staiutoiy pro- 
visions, the pawnbroker, on i)ajTnent of tlie loan and profit, is 
to deliver the pledge to the person producing the ticket, and is 
indemnified for so doing, and is not bound to deliver it back 
unless the ticket be delivered to him (i). A person who at- 
tempts to redeem, not being entitled or having any colour of 
title by law to redeem, is guilty of an offence against the 
act (J). 


Of the Wife^s and Surety* s Rights to redeem. 

1222. The equity of redemption of the wife’s real estate 
remains with her in ordinary cases as part of the inheritance. 
With respect to her chattel leaseholds, if the husband and wife 

(J) Plowdcn V. Jlydo, 2 Sira., N. S. 48G; 4 Jar., N. S. 1160, 963. 

171;,J16 Jnr. 512, 823; 2 De G., M. & (i) Fawabrokera Act, 1872, ss. 25, 

G. 684. 26; and see s. 29. 

(A) Atkinson v. Sraitli, 3 De G. & J. (y) Scot. 34 (3). 
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join in the mortgage, or if he mortgage the term, and the re- 
demption be reserved to the husband and wife, the equity will 
belong to tliem both (A). And if the husband become insolvent, 
the right of redemption will bo given to the assignees and the 
wife (/). If they botli mortgage, and the husband survive, the 
redemption will belong to him ; for he liad full power to alien 
by the marriage, and upon surviving he shall enjoy against the 
representatives of his wife (»i). But if the wife survive, the 
right of redemption will remain with her (w) : the mortgage 
being no alienation, except to the extent of the money borrowed. 
The wife wiU not, however, become thus entitled to redeem (a), 
against her husband’s creditors, leaseholds settled by the hus- 
band after the marriage, and subsequently mortgaged by him 
and made redeemable by the husband and wife or either of 
them, their or eitlicr of their executors or administrators, with 
a proviso for quiet enjoyment by the husband ; this being a 
voluntary settlement and it being always in the husband’s power 
to alien. 

If the husband join in transferring his wife’s mortgage of 
leasehold, and after>vards reduce the debt by payments in his 
lifetime, and leave the wife surviving, she may redeem, but 
upon the condition {p) that his estate shall be in the place of 
the mortgagee as to the sums paid by the husband ; even 
though ill the transfer tlic husband covenanted to pay the 
debt. 

If the wife’s equity of redemption of leasehold be settled 
in trust for herself before marriage with the husband’s privity, 
and the lease come to his hands as assignee of the wife’s 
mortgagee, and he surrender and take a new lease, the wife 
or her trustees may still redeem it (y) ; because he took the 
old lease, subject to the same equities under which it was held 
by the mortgagee; but it would have been otherwise if the 

(A) Preston on Abstracts, 1, 345. • (o') Watts v. Thomas, 2 P. W. 3G4. 

(1) Hill V, Kdmonds, 5 De G. St S. ( 2 f) Pitt v. Pitt, Turn. St R. 180. 

603; 46 Jar. 1133. , {q) Draper's case, 2 Frecm. 20, 30; 

(vi) Yong V, Radford, Hobart, 3. 2 £q. Ca. Abr. 130. 

(w) Powell, Mort. 714. 
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sctdement had been made secretly without the husband’s 
privily. 

1823. A surety is entitled to redeem the estate (r) charged^ 
by virtue of his right to avail himself of all the creditors’ secu- 
rities (s) (1343) ; but not where the suretyship is for another 
debt^ or for a distinct part of the same debt, for which the first 
security is given. Therefore, if a surety by bond for part of a 
debt, the other part whereof is secured in another transaction by 
a mortgage, be compelled to pay on his bond, he is not entitled 
against a subsequent mortgagee of the same estate to the benefit 
of redemption of the mortgage, in satisfaction of what he has 
paid on the bond (^). 

1224. A married woman, whoso estate has been mortgaged 
for the benefit of the husband, stands in the position of a 
surety (m), and she may therefore redeem (1116). 

The wife ought to sue by her next friend for the redemption 
of a mortgage of her estate made by her and her husband ; but 
even when he has become bankrupt he retains sufficient interest 
to sue as a co-plaintiff (a?). 


The Right of Joint Tenants ^ §•<?. 

1226. If the equity of redemption be the property of several 
persons as joint tenants (y) or tenants in common (^), one pf 
them may redeem ; each as against an incumbrancer, and sub- 
ject to account with his co-tenant, being entitled to possession 
and receipt of the whole of the rents. 

But it seems that one cannot redeem his own moiely only ; 
for this would be directly contrary to tlie principle that a mort- 

(r) Wado Coope, 2 Sim. 155; Carmicliael, Kay, 613. 

Green v. Wynn, L. R., 4 Ch. 204. (a?) Smith v. Etches, 1 H. & M. 568; 

(«) See Crisp, Exp., 1 Atk. COS; 9 Jur., N. S. 1228, and see 10 id. 124. 
Wright V. Morley, 11 Vcs. 12; Mayhow (y) Waugh v. Land, G. Coop. 130. 

Crickett, 2 Sw. 186; Copis v. Mid- (*) Wynne Styan, 2 Ph. 306. 
'dlcton, T. 8c R. 224. • As to the rights of the mortgagee of 

Wade V. Coope, supra. a tenant in common against his co- 

(f«) Earl of Kinnonl v. Money, 3 Sw. tenants, see Bentley v. Bates, 4 Y. & 

202, n ; and decree, 220, n.; Hudson v. C. 182. 



TENATJTS IN TAIL AND FOtt LUTE. 


757 


gage is to be redeemed entirely or not at all (1033, 1489). A 
case is on record (a), in which one joint tenant is said to have 
been allowed to redeem his moiety alone ; but this is supposed 
by Mr. Coventry (5), to have been decreed by consent. 

But in the case of the legal right of redemption of a pawn of 
chattels, the pawnee is not liable for refusing to re-dcliver the 
pledge upon tender by one of several joint tenants or tenants in 
common (c) (80, 760). 

Tenants in common of an equity of redemption cannot in a 
suit for redemption insist upon a partition against the consent 
of the mortgagee ; partition being a kind of relief not incident 
to redemption or foreclosure suits (rf). 

1286. If a trust estate be properly mortgaged for the pur- 
poses of the trust, the equity of redemption alone remains af- 
fected by the trust ; the mortgagee, though he be one of the 
trustees, has the ordinary mortgagee’s rights (modified if he be 
himself the trustee by the rule of equity which forbids him to 
take advantage of his strict rights to the detriment of the trust 
estate (e) (849)): and the only relief which belongs to the 
trustees is rcdemi)tion upon tlie usual terms (/). 

T/ie Rights of Tenants in Tail and for Life^ and Remainder'^ 
men, and of Tenants by Jointure^ Dower and Curtesy. 

1 827. The tenant in tail of the equity of redemption may 
also redeem (^), and so may the tenant for life (A), though 
his estate be only equitable (0^ and whether the security be 
ill the ordinary form or by way of trust for sale on de- 
fault (A). If the tenant for lifi 3 concur with the tenant in 
tail in mortgaging for his benefit, upon an agreement for a 

(a) AVaugli v. Lanil, snpra. Sim., N. S. 338. 

(ft) Pow. Mort. 842 a, note, (^) Playford v. Playford, 4 llarc, 

(c) Harper v, Godscll, L. B., 5 Q, B. 640. 

422. (ft) Aynsley t>. Bccd, 1 Dick. 249; 

(<2) Waikins t\ William^ 3 Mac. & Kyans v, .Tones, Kay, 29; Earl of Kin- 
G. 622; 16 Jur. 181. * noul v. Money, 3 Sw. 202, n. 

(e) Tennant t*. Trcnchord, L. B., (i) llayuier v. Haymcr, 2 Vent. 343. 

4 Ch. 687. (ft) Wicks v. Sciivens, 1 J. & H. 

(/) Attomey-Goneral v. Hardy, 1 216. 
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re-settlement whicli becomes Inoperative, tiie parties will be 
remitted to their former rights. In such a case (?) redemption 
was decreed in favour of the tenant in tail against the devisees 
of the tenant for life, who had paid off the mortgage, and 
claimed specific performan(!e of the agi*ecnient. 

1228. The I'cmaindcrman or reversioner has also as against 
the mortgagee a good right to redeem, and so long as it was 
the practice of the court to compel the tenant for life to pay 
one-third of the debt, redemption might bo had against him 
also ; but under the present rule, by whicli tlie tenant for life 
keeps down the interest only, the remainderman or reversioner 
is not allowed to redeem the tenant for life against his -will; 
for if the latter 'were himself dcsii'ous of redeeming, the result 
might be that he would have to pay a greater rate of interest 
to the reversioner on the mortgage, than he could procure for 
the money with which he might have redeemed (?w). The 
tenant for life, therefore, has both in suits by the mortgagee 
for foTCclosure, and by the reversioner or i'cmaindcrman for 
redemption, the first option to redeem. And Ihe remainder- 
man cannot redeem (w) without the consent of the tenant for 
life, if the latter have procured an assignment of the mortgage, 
or if the mortgagee h.avc purchased the interest of the tenant 
for life. It Avas said, with reference to the remainderman's 
right to redeem again, st the tenant for life, that the trustees to 
preserve contingent remainders might do so (o) for the benefit 
of those whose estates they w'erc appointed to support. 

1229. The tcjiant for life, also, who redeems, cannot compel 
the remainderman to redeem him, though he or his assignee 
may bring the remainderman liefore the court, to be present 
at the taking of the accounts, and for the establishment of his 
own security against the estate, paying his costs and adding 
them to the security; which may be enforced after his death 
by his representatives. 

(Q, PUyford V. Playford, supra. (<?) Pow. Mort. 975, n. (flr) by Mr. 

Im) Kavald Russell, Youn^p;, 9. Coventry. 

(a) Id. ; RafFcty v. King, 1 Keen, COl. 
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But if the mortgagee of the life estate sue for redemption of 
prior securities^ and the tenant for life die before the hearing, 
the suit must be dismissed witli costs ; unless perhaps tlic prior 
mortgagees in possession have received part of their principal 
out of the life estate. But a case for relief on that ground 
must be made out and prayed by the pleadings (p). 

1230 . Where a wife, being tenant for life of her husband's 
estate, and also his executrix, and taking a benefit under his 
will, suffered that benefit to be applied in discharge of a mort- 
gage on the estate, and the mortgage term was assigned to 
attend the inheritance, she was held (7) to have no lien upon 
the estate; the transaction amounting primA. facie (and no 
fraud or mistake was proved or alleged) to a gift to the 
remainderman. 

'Fhe omission, in taking the aeeounts in a foreelosure suit, 
to make the tenant for life keep down the interest on the 
mortgage ( 1568 ), and* the payment to him of the surplus 
purchase-money, is fraudulent as against the remainderman, 
but gives him no right of redemption against the purchaser, 
whose title is not vitiated, and who is not responsible for the 
order of the court (r). 

1231 . A jointress has a redeemable interest in the whole 
estate, of a part w'hereof her jointure consists (5). And if she 
grant a term out of her life interest, though it be for ninety- 
nine years, if she so long live, her reversion will yet attract 
the equity of redemption (/). 

1232 . A dowress also may redeem a mortgage for a term 
of years (m). And women married subsequently to the 31st 
December, 1833, being entitled {v) to dower out of equitable, 

(/;) Riley Croydon," 2 Dr. &; S. («) Howard Harris, 1 Vem. 33; 
293; 10 Jur., N. S. 1261. and Browne e. Edwards (R. L. 1681, 

(^) Toplis V. Von der Heyde, 4 Y. foh 260, cited there). 

& C. 173. * (t) Brend v. Brcnd, 1 Vein. 213. 

(r) Blake t*. Foster, 2 Ba. & Be. («) Palmes v. Danby, Eq. Ca. Abr. 
387, 665. 219, cxpl. 2 P. W. 716. 

(r) 3 & I Will. 4. c. 106. 
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and partly equitable and partly legal estates^ it follows that 
where the right to dower exists they may also redeem mort- 
gages in fee. But as to those married before that day, they 
, cannot generally redeem (w) mortgages in fee, made before 
their marriage; because they are not dowable out of the 
equity of redemption of such mortgages; nor can they redeem 
mortgages made subsequent to their marriage where they 
liave barred their dower (ar). It seems, however, that if a 
woman join in barring her dower to eiiable her husband to 
mortgage, in consideration whereof he agrees that she shall 
have the redemption, this agreement will be upheld so far as 
to give her the dower which she barred; but not to give her 
the whole equity against subsequent mortgagees of the hus- 
band (y). Nor will the fact of her joining to extinguish her 
dower (the equity of redemption being limited to her and her 
husband jointly) afford a presumption of an agreement, that 
in case of surviving her husband, she shall have the whole 
equity of redemption (z). 

If the dowress paid more upon redemption than her propor- 
tion of the principal money, she had a right as to the residue 
to hold tiro lands over until she was reimbursed (a). At 
present both dowress and jointress would be in the position of 
an ordinary tenant for life who keeps down the interest, and 
if he will redeem is presmned to be a creditor for the amount, 
imlesB he show an intention to merge the debt (1308). 

1233. The husband surviving the wife and having had 
inheritable issue (where that is required) is tenant by the 
curtesy of the equity of redemption of her estate, mortgaged 
in fee before her marriage, and may redeem ; for though the 
wife has not that actual seisin of the freehold during the 
coverture which the law requires (i) to constitute a tenancy 
by the curtesy (her possession being in fact but that of the 
mortgagee), yet her right to the equity of redemption being 

(w) Dixon r. Savillc, 1 Bro. C. C. (a) Jackson v, Parker, Ambl. 687. 
326; Chaplin u* Chaplin, 3 P. W. 220; • (a) Palmos v.Danby', 1 Eq. Ca. Abr. 

Williams v* Lambe, 3 Bro. C. C. 264. 210 ; Pre. Ch. 137. 

(z) Powell, Mort. 286, note («). (ft) Coi Litt 80 a* 

(y) Dolin v, Coltman, 1 Vcm. 204. 
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clothed with possession and with receipt of ihe profits, there 
is an actual seisin of on equitable estate, equivalent in the 
view of a Court of Eqiiity to such legal seisin and sufficient to 
support the husband’s right (c). 

And there may be curtesy of the wife’s trust estate of in- 
heritance, although the rents and profits be given for her 
separate use (d). But if there be a direction that the trustees 
shall convey to the use of the wife for her life, and after her 
decease in trust for the heirs of her body, there will be no 
curtesy, because the trust is executory only, and tlic wile 
entitled to no more than a life estate (e). 

The husband is equally entitled (/) to curtesy of the trust 
estate, though the wife died without having been in posses- 
sion or receipt from the trustees of the rents and profits, if 
she were entitled ; their possession not being, as against her, 
adverse. 


T/ie Rights of Guardians and Committees^ 

1S34. The guardian of an infant heir may redeem a mort- 
gage out of the rents of the descended estate ; but not, it is 
said, any real incumbrance, which is not a direct charge upon 
the estate {g\ It is apprehended, that, under their present 
constitution, a judgment debt on the completion of the charge 
(166) fills witliiu tlie rule which enables guardians to re- 
deem (A). 

1335. Committees of a lunatic may also redeem out of the 
rents and profits (z), and, if tlireatcncd with foreclosiure, it is 
said they may do so, mtliout leave of the court, out of the 
personal estate of the lunatic (A) ; though the prudent and 
proper course is to obtain an order for the purpose. 

Both guardians and committees are by statute authorized 

(o) Bnnb. 847| 3 Eq. Co. Abr. 65)4; Palmes t. Danby, Pre. Ch. 187. 

Casbnrne «. loglis, 2 Jac. ft W. 104; (A) ItoUeston e. Morton, 1 Dm. 8s 

8. a, 1 Atk. 603. War. 107; Exp., 17 Jnr. 970. 

id) Boberts V. Dixwell, 1 Atk. 607;* OBI; 3 Do G., M. ft G. 616. 

Morgan «. Morgan, 6 Mad. 408. ({) Giimatono, Exp., AmbL 706. 

(e) Boberta v. Dbrwell, aqpra. (6) Powell, Mort. 266 a, note (r). 

(/) Stone r. Godfn^, 18 Jnr. 163. 
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to redeem land tax (/); but it was said by Lord Eldon^ that 
committees should not do so without tlic express authority of 
the court (?n). 

The Rights in cases of Forfeiture and Escheat. 

1236. The crown may redeem such estates as vest in it by 
forfeiture (n). But if a mortgaged estate be seized by the 
crown upon the mortgagor’s outlawry for high treason and be 
granted to another 3 and afterwards the outlawry be reversed^ 
upon the reversal the lessee is restored (o) to all that was not 
answered to the crown, i. e. to all but the mesne profits. His 
right of redemption, tliercforc, returns to hiin (/?). 

The I'ule, that there is no escheat of a trust estate ( 7 ), applies 
to the equity of redemption of a mortgage in fee ; for the mort- 
gagee is the legal tenant, whose service is all that the ciwvn, 
or other lord of the fee, can of riglit require (r). The equity 
of redemption in such a case becomes extinguished in the 
estate of the mortgagee, who does not, however, take it abso- 
lutely, but as assets for payment of the debts of the mortgagor, 
whose legal personal representative, therefore, has a right to 
redeem (*•) ; which right has been held to remain intact after 
more than twenty-one years, in respect of the possibility that 
a debt on covenant may still arise, or may be then unbarred 
by lapse of time. But although in this particular there be 
no difference between an ordinary tmst estate and an equity 
of redemption, yet a difference has been made (but has not 
altogether passed without question) where the mortgage is for 
a term only ; in which case, if the mortgagor die without an 
heir, the reversion in fee escheats to the crown or other lord. 
Now here it is held (/), that as tlie lord, taking the fee by 

( 1} 53 Geo. 3, c. 123, s. 2. 1 W. Bl. 123. 

(w) Phillips, Exp., 19 Ves. 124. (r) Beale v, Sytnonds, 16 Beav. 406. 

(«») Attorney-General o. Crofts, 4 («) Id. Lord Eldon seems to have 

Bro. P. C. 136. thought that the mortgagee might re- 

( 0 ) Bocklcy V. Wilkinson, Sir T. fnne to he redeemed; but does not 
Jones, 100; Eyre r. Woodsine, Cm -speak with reference to debts. (Gordon 
Elia. 278. v. Gordon, 3 Sw. 470.) 

(y?) Peyton r. Aylilfc, 2 Vern. 312. (t) Viscount Downe v, Morris, 3 

(jf) Burgess r. Wheate, 1 Edcii, 177; Hare, 304; 13 L. J., Ch. 337. 
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escheat in an ordinary case 5 also becomes entitled, in equity, to 
the benefit of a term of years attendant on the inheritance (m), 
so he sliall have the equity of redemption of a term of years, 
'which is also an estate or interest in the land itself (1166), 
and as such is drawn along with the freehold, giving the lord 
a right to complete his title and to make the term attendant 
on the inheritance, by redeeming tlic mortgage. And if the (or) 
mortgagor have died since the coining into operation of the 
statute 3 & 4 Will. 4, c. 104 (by virtue of which the lord 
holds (^) the escheated land as assets for payment of the last 
tenant’s debts), he gets a right to redeem by means of tlie 
statute also ; ibr ho may discharge the estate by paying the 
debt, and wdl then bo entitled to an assignment of the term 
by which it was secured. 

It seems to have been assumed, in another case (r), that the 
equity of redemption of a tcmi might pass with the inheritance 
to the crown ; but it being admitted tliat the estate was of less 
value than the debt, it was argued tliat the mortgagor was 
a bare trustee for the mortgagee, and that the equity would, 
therefore, not escheat, but might be conveyed, as if the trustee 
(tlic mortgagor) had left an heir, by a person appointed by the 
court under 4 & 5 AVill. 4, c. 23, s. 2 ; but this view was not 
adopted, and tlic suit being an administration suit in which 
the estate might be sold as against the crown, it 'was directed, 
Ijy consent of the mortgagee, that he should take the estate in 
satisfaction of tlic debt, with liberty to apply to the crown for 
a grant of the fee simple (860). 

1237. The reservation of the equity of redemption to the 
mortgagor, his heirs, executors, administrators and assigns, 
docs not prevent the lord from taking by escheat («) ; for he 
becomes entitled to an attendant term under the like form ot 
limitation ; and takes by escheat, as an assign in law, that 
which belongs to the inheritance ; as in the case of (b) a rent 

(u) Thrnxton v. Attorney-General, {s) Rogers v. Maulc, 1 Y. & C. C. C. 
1 Vem. 340. • 4 ; and decree there. 

(ac) Viscoant Downed. Morris, supra. (a) Viscount Downer. Morris, supra. 

(^) Evans t\ Brown, 5 Bear. 114; (ft) C!o. Litt. 215 a. 

Hughes V, Wells, 16 Jur. 927. 
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reserved to the lessor and his lieirs, for which the lord taking 
by escheat may distrain. 

Prior to a modem statute, the rule concerning the rights 
of the lord taking the mortgaged estate by escheat of the 
mortgagee, was (c), that in the < 5 ase of fee simple lands the 
lord took subject to the equities of the tenant, because the 
latter had full power to create them without the lord’s consent ; 
but as to copyholds and customary freeholds, the title to which 
is perfected by admission, tlie lord was not bound unless by 
admission he assented to the acts of the tenant, and then so 
far only as he had express or constructive notice of such acts. 
The lord, therefore, would take absolutely and irredeemably (li) 
an estate to which the tenant, on whose death the escheat 
happened, was admitted absolutely, and without notice on the 
court roll, or to the steward or deputy steward, of any con- 
dition: but if the surrender were only made subject to the 
trusts of a deed referred to therein (e), the lord would be 
bound by this or any other constructive notice, and the right 
of redemption would remain open against him. As against the 
crown, it was said by Lord Halc(/), that only an amoveas 
manum lay, and no right to redeem. 

No land, stock, or chose in action (^), vested in any person 
on any trust, or by way of mortgage, or any profits thereof 
(save as to the beneficial interest therein of any such trustee 
or mortgagee (A) ), will escheat or be forfeited to the crown or 
any corporation or person, by reason of any attainder or con- 
viction of such trustee or mortgagee; but will remain in the 
trustee or mortgagee, or survive or descend, as if there had 
been no attainder or comdetion. 

The Right of the Mortgagor's Assignees* 

1238. The assignees of the mortgagor {%) may generally 
redeem, whether they claim as subsequent mortgagees or by 

(c) Weaver r. Matile, 2 B. & M. 5)7. (^) Trustee Act, 1860, 13 & 14 Viet. 

(dy Attorney-General i7. Dnko of c. . €0, a. 4G, replacing tho repealed 
Leeds, 2 Myl. & K. 343. enactments of 4 & 5 Will. 4, c. 28. 

(e) Weaver t?. Manle, supra. (A) Sect. 47. See Lowe, Re, 12 Jur. 

4/*) PaWlett Attorney-Genera], C38. 

Hard. 4G6; 1 Eq, Ca. Abr. 816; and (i) Bnnb. 347; 2 Eq. Ca. Abr. 694; 
see Rogers r. Manic, 1 Y. & C. C. C. 4. Thome v, Thorne, 1 Vem. 182; Rand 
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absolute assignment^ and as well under a voluntary conveyance 
as otherwise ; for a voluntary conveyance is only void against 
a subsequent mortgagee to the extent of the mortgage (A). 
The equity of redemption, therefore, remains in ^ the grantee, 
even where the voluntary instrument contains a power of 
revocation (Z). The purchase by the mortgagee of the in- 
terest of the heir at law of the settlor, of course puts him 
in no better position. 

1238. The right of the puUne mortgagee to redeem is not, 
liowever, like that of the mortgagor or his representatives, an 
absolute right, but is only ancillary to his right to ivork out 
his remedy against the mortgaged estate by foreclosure ; which 
remedy, being out of the power of the puisne mortgagee 
in the first instance, by reason that the prior incumbrance 
stands in his way, he is allowed to remove it by redemption. 
ITcnce (wi), no puisne incumbrancer can redeem a prior mort- 
gagee adversely, without bringing the mortgagor before tho 
court (1428) for the purpose of completing his remedy by 
foreclosure ; and if by any means, as by a covenant not to 
foreclose till the arrival of a certain period, tho puisne mort- 
gagee have precluded himself from pursuing that remedy 
against the mortgagor, he cannot insist tliat upon paying off 
the first mortgagee, the latter shall assign the mortgage to 
him (w) ; for being unable to seek relief against the mortgagor 
by reason of his covenant, he may not bring him forward at 
all, and without him the suit will fail as against the prior 
mortgagee also. Yet the puisne incumbrancer is not, in such 
a case, altogether without remedy, for the court will restrain 
the first mortgagee from depriving him of his right by a 

r. Cartwright, 1 Ch. Ca. 59. It has (Q Thome v, Thome, supra, 

been doubted whether a mortgagor can (?/») Fell v. Brown, 2 Bro. C. C. 276; 

sue for redemption after conveying his Falk v, Clinton, 12 Vcs. 48; Farmer 
equity to trustees for sale, or whether v. Curtis, 2 Sim. 466 ; MUlonough v. 
he riiould not seek to set aside a sale Shewbridge, 2 Ba. & Be. 555; Wood- 
alleged to ho improper. (Per Turner, cock t*. Mayne, cited 12 Ves. 59. 

L. J., in Manser u. Diz, 3 Jar., N. S. • (n) Bamsbottom v. Wallis, 5 L. J., 

252; 8 Be G., M. & G. 713.) Ch., N. S. 92; Cootc, Mort. App. 576, 

(A) Perkins v. Walker, 1 Vem. 97; ed. S ; Bhodes v. Buckland, 16 Bear. 
Beeve v. Hicks, 2 Sim. & St. 403. 212. 
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sudden sale of the estate^ where it appears iliat the sale is 
about to be made for that purpose (o). 

But this rule will not justify the first mortgagee in insist- 
ing (/?) upoji being redeemed by no other means than the 
ordinary course of the court, where he has filed a bill of fore- 
closure, and the puisne mortgagee has thereupon tendered the 
principal and interest, and has ofibred to deposit a sum foi* 
costs until the amount due can be ascertained ; and the i-efusal 
of the mortgagor to concur will not justify the first mortgagee’s 
refusal to assign under such circumstances, 

1240. If the grantee under a voluntaiy deed — as a jointress 
under a settlement made after marriage — ^will redeem, it must 
be upon the terms of also redeeming a mortgage subsequent 
to the deed under which the equity of redemption is claimed, 
although the subsequent mortgagee had notice of such deed ; 
for the notice does not help the voluntary grantee against the 
subsequent purchaser {q). 

1241. The assignee of a subsequent mortgagee, after a 
decree in a foreclosure suit in which his assignor’s interest 
has been bound, ought not to file a new bill against tlic other 
parties to the foreclosure suit, praying to redeem tlie prior 
and to foreclose the subsequent incumbrancers ; and against 
those parties such a bill will be dismissed with cqsts (r). But 
against the assignor, an inquiry will be directed of what is due 
to the assignee for principal, interest and costs, .upon payment 
whereof the assignee will be decreed to rcconvey, but in default 
of payment the assignor will be foreclosed ; and in case of such 
foreclosure the assignee will be entitled to the benefit of the 
former decree, and to stand in his assignor’s place and use 
his name in prosecuting that suit, with liberty to attend tlie 
taking of. the accounts in the meantime. It seems, therefore, 
that an assignee in the above position should pray foreclosure 

ag^nst his assignor, and the benefit of tlie former decree. 

• 

\o) Rhodes v. Buckland, snpra. 65. 

(j 9 ) Smith V. Green, 1 Coll. 655. (r) Booth v, Crcswicke, S Sim. 362; 

{fj') Gardiner p. Painter, Sel. Ch. Ca. 8 Jar. 323. 
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If, however, the assignee have but the dry right to the 
equity of redemption, and no beneficial interest, or right to 
the beneficial interest, which he can exercise on behalf of those 
really entitled, lie 'will not be permitted to redeem. Therefore 
a bill by an assignee of the equity of redemption, upon trust 
to sell and discharge debts of the mortgagor, and pay liim the 
surplus (the debts having lieen paid without any execution 
of the trusts, and more than forty years having elapsed), was 
dismissed with costs, the trusts being held to have been deter- 
mined, and the power to redeem, as ancillary to them, to have 
consequently failed («). 

1242. The lessee of the mortgagor (^), claiming under a 
beneficial lease, though it bo made after the mortgage, may 
redeem, the lease being good against the mortgagor. And in 
Ireland under the Ejectment Statutes, if the trustee of a lease- 
hold interest refuse to redeem upon eviction for non-payment 
of rent, the cestui que trust may do so (?/). 


The Riyhts of Judgment and other Creditors^ 

1243. Pernors of profits and judgment creditors (u), who 
have issued execution (j:), may also redeem ; but a judgment 
creditor, who cannot obtain deliveiy of the land under his 
elegit, and (!omcs to enforce his equitable rights, is not bound 
to redeem, but is entitled to equitable execution (y). The 
judgment creditor does not lose his lien on the estate as 
against the assignees (r) of the bankrupt debtor, or as against 
a purchaser (a), under a decree of the court, by not coming in 
under the commission in the one case, or, in the other, by not 


(«) Owen V. Flack, 2 Sim. & St. GOO. 
(^) Per Lord Mansfield, Kcech r. 
Hall, Dong. 21; 2 Cru. Dig. 83. 

(t«) Malone t*. Geraghty, 3 Dm. 
War. 246, 263; 1 H. L. C. 81. 

(jo) Bnnb. 347; Stonehewer v. Thomp- 
son, 2 Atk. 440 ; Blograve v. Glnnn, 
2 Vem. 576 ; Sharp v. Earl of Scar- 
borongh, 4 Ves. 638; Heniy i*. Smith, 
2 D. 8c War. 390. 


(jr) Earl of Cork r. Russell, L. R., 
13 Eq. 210; but see Mildred v. Austin, 
L. R., 8 Eq. 220. 

(y) Wells r, Kilpin, L. R., 18 Eq. 
298; but see Beckett v, Buckley, 17 
Eq. 435. 

(s) Stonehewer v. Thompson, supra. 
(a) Barrett v. Blake, 3 Ba. & Bo. 
357. 
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proving his debt before the master in pursuance of an adver- 
tisement for that purpose; his legal remedy remaining the 
same as before, and nothing being lost but the benefit tvhich 
might have been obtained from the produce of the sale. But 
if by reason of the legal estate being out of the debtor, when 
the judgment was obtained, the judgment creditor could not 
proceed under an elegit, then it is said a Court of Bquity 
would refuse its assistance against the purchaser under a 
decree of the court, and would not suffer the judgment creditor 
to redeem. 

If upon the issuing of the execution, whicfi the law concern- 
ing- judgments formerly required (i) to complete the judgment 
creditor’s right against leaseholds and other chattels, the writ 
were returned without having been put in force, tlie judgment 
creditor lost his priority over, and was driven to redeem subse- 
quent incumbrancers (c), because the writ after its I'ctum was 
not binding; and tliis appears to be now the rule (d), although 
under 1 & 2 Viet. c. 110, s. 13, the judgment creditor’s right to 
redeem was complete, without suing out execution (e). 

1844. If an estate be settled to uses, with a proviso that on 
the happening of a certain event, and payment of a sum of 
money, the uses shall cense, and the estate be for the heirs and 
assigns of the settlor ; there (^), if the money be not paid 
within the- limited time offer the death of the settlor, a judg- 
ment creditor may pay it and have the benefit of the redemp- 
tion ; for the heirs or executors of the settlor cannot omit to do 
it to the prejudice of a fair creditor. 

1846. The general creditors of the mortgagor may also in 
many cases acquire an interest in the mortgaged estate, which 
will give them a right of redemption. Thus a creditor who has 
obtained a decree for sale of the estate in a creditor’s suit, may, 
by a supplemental' suit, have a decree for redemption against a 

(fi) Shirley v. Watta, 3 Atk. 200; See 27 & 28 Viet. c. 112^ s. 1. 

Angdl Draper, 1 Ycrn. 399. See* (e) Harris v. Davison, 15 Sim. 128. 
King r. Marisaal, 3 Atk. 192. (/ ) Frederick v. Aynsoomho, 1 Atk. 

io) Williams v. Craddock, 4 Sim. 392; and see Blagrave t% Clann, 2 
313, Vcm. 576. 
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person holding and daiming a lien on the title decds^ although 
such person was not a parly to the creditor’s suit the e^ct of 
the decree for sale being to give the creditor an interest to sus< 
tain the supplemental suit^ that he may get the benefit of that 
decree (gr). 

And where pending a suit by creditors for a sale of the estate, 
the mortgagee fraudulently obtained a decree for foreclosure, 
it was held that they should redeem him notwithstanding the 
decree (A). 

1246. Creditors were also allowed (i) to redeem (after many 
years’ possession) another creditor, who, upon the mortgagee’s 
obtaining a decree for foreclosure, had jiaid off the debt, and 
agreed that the^thers might redeem him by paying tlie money 
on a certain day, on the ground, that the agreement operated as 
a mortgage, and gave a new equity of redemption to the cre- 
ditors. A specialty creditor in equity may also redeem ; as a 
wife by virtue of a bond given her by her husband before mar- 
riage, and conditioned to leave her a sum of money if she sur- 
vived him (j); though the bond be released at law by the 
marriage, she may redeem the husbond’a mortgaged estate, and 
liold over both for the bond debt and what she paid for redemp- 
tion. 

So, if by agreement with the mortgagor, the creditor become 
in effect assignee of the equity of redemption ; as where a cre- 
ditor agi’ecd with the mortgagor to give up his securities, and 
assist in a suit which the mortgagor was then prosecuting against 
the mortgagee for an account and redemption, receiving in re- 
turn a lien upon the securities in the hands of the latter; it was 
held, that the creditor’s character was that of an assignee, and 
his proper relief, not specific performance, but an account of tlic 
transactions between the mortgagor and mortgagee, and redemp- 
tion on payment of what should be due upon the mortgage in 
case the mortgagor sliould not pay the plaintiff the amount due 
to him (A). So, in the case of creditors being trustees under a 

(^) Christian v. Field, 2 Hare, 177. , (j) Acton v. Fierce, 2 Vem. 480; 

(A) Soley V. Salisbury, 9 Mod. 163; Pre. Ch. 237. 

2 Ca. Alir. 600. (k) Hartley v. Bnssell, 2 Sim. & St. 

(i) Exton V. Greayes, 1 Vem. 138. 244. 

M. VOL. II. 3 D 
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deed for paynient of debts. And if a debtor (/), believing him- 
self to be owner in fee subject to mortgages^ convey all his 
interest in the mortgaged estate to trustees for the benefit of 
creditors ; though he have no interest at the time^ yet if he 
afterwards become entitled to the fee, he cannot deprive the 
creditors of an estate which he sold them for valuable conside- 
ration, viz. a release from his debts. Therefore they have a 
right of redemption prior to his. 

1247. But not the creditors themselves coming in the first 
instance, as a matter of course, because the general principle is, 
that those only arc entitled to redeem who have a right to call 
for the legal estate. 

However, if creditors or legatees can make out that the 
trustees arc colluding with the moitgagce to prevent tlie 
recovery of their claims, or tliat they were called on to re- 
deem and refused to do so, or that they are unsafe, it seems 
that they may themselves redeem (m). 

And if the bankiiiptcy trustee refuse to bring an action to 
redeem for the benefit of the estate, any creditor may do so 
imder peril of costs (/*). But liberty to redeem will be given to 
the trustee first and then to tlic plaintiff. 

1248. The sequestrators of a mortgaged estate have been 
allowed to redeem (c). 

Tlie Right of the Trustee in Bankruptcy, 

1248. The trustee in the bankruptcy or liquidation of the 
owner of the equity of redemption may redeem his mortgages. 
But the special power given by the statutes which j)reccdcd that 
of 1869, to tender the money or perform the condition, before 
the time fixed, is not included in that act. 

Where an order of adjudication has been made upon the 
petition of a secured creditor, who has been admitted as the 

(l) Smith V, Baker, 1 Y. & C. C. C. • Pamther, 1 Knapp, 229. 

•223. (a) Eranklyn v, Eem, Bam. 80, 32^ 

(m) Ttonghton r. Binkes, G Yes. 2 Eq. Ca. Abr. 606. 

573. Per Lonl Wynford, White r. (o) Fawc*et r. Fothcrgill, Dick. 19. 
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petitioning creditor 5 to the extent of the balance of the debt 
due to him, after deducting the amount estimated by the 
creditor as the value of his security, he shall, upon the ap- 
plication of the trustee made within two months after the date 
of the order of adjudication, give up the securily to the trustee 
upon the payment to him of the value so estimated ; and where 
the trustee does not so apply within such term, he shall be con- 
sidered to have waived his right to redeem the security by pay- 
ment of such estimated value (p). The bankrupt cannot redeem 
in his own name {q). And where his debts, and the costs, 
cliarges and expenses of the bankruptcy have been paid, he 
may sue in respetst of his right to tlic surplus (r). 


The Rights of Devisees. 

1260 . The devisee of the whole oy of part of the equity of 
redemption, under a devise made either after or before the 
condition broken, may redeem («) ; and even before the statute 
1 Viet. c. 26, he might redeem a mortgage made after the date 
of the will, the revocation being only pro tanto. The devise of 
the inheritance carries with it the right to redeem a mortgage 
for a term ; therefore if a mortgagor, by his will, direct pay- 
ment of the mortgage and assignment of the mortgage term to 
one, but devise the fee to another, the devisee of the fee shall 
still redeem the term (Jt). And a devisee may redeem against 
a person claiming as purchaser of the equity of redemption 
from a pretended heir, if such purchaser had notice of the 
pendency of a suit to establish the will(?«); for having notice, 
he is bound by the decree establishing the will. When a 
devised estate is subject to a settled charge, it is a question of 
intention, to be gathered from the instrument creating the 
charge, whether the o\vner of the estate may or may not redeem 
before the whole charge becomes divisible (u). 

(,p) Baokniptcy Buies, 1870, 117. Abr. 15G; 2 Eq. Ca. Abr. 771; Hall v. 
iq) Sprugg V. Binkes, 5 Vcs. 683. Dcncb, 1 Vcm. 342; 1 Viet. c. 26, s. 3. 
(r) Bankruptcy Act, 1869, s. 45 ; • (t) Amburst v. , Litton, 2 Eq. Ca. 

Wearing v, Ellis, 6 Do G., lli. & G. Abr. 603; 6 Bro. P. C. 264. 

C96. ^u) Fincli r. Newnbam, 2 Vcm. 216. 

(«) Sanni1ci*s v. Hawkins, 8 Vin. (t») Alarsli i\ Keith, 29 Bcav. 625, 

3 D 2 
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Legatees whoso legacies are charged on the mortgaged 
estate may redeem (ar). 

The Rights of Real and Personal Representatives* 

1861. At law if a feoffment be made in mortgage^ upon 
condition that tlie feoffor shall pay a sum at the day fixed in 
the mortgage, though he die before tlic day his heir may pay 
or tender the money, and may enter if the feoffee refuse to 
receive it, though the heir was not mentioned in the condi- 
tion ; because he has an interest of right in the condition, and 
the intent was only that the money should be paid at the day. 
But the feoffee is not bound to receive tender made by a 
stranger of his own head who has not any interest. And if 
the condition be merely for payment to the feoffee, no day 
being fixed, a tender by the heir will be void, because the 
feoffor has his whole life for payment, and at his death the time 
for payment is past (y). 

1262. The heir of the person entitled to redeem, whether 
under the ordinary rules of descent, or by custom (r), has the 
same right to redeem as his ancestor («); and it has been 
held (i), where the latter had not been heard of for thiity 
years, that a presumption of his death arose upon which his 
heir apjiarcnt might redeem. The assignee of an heiress at 
law and her husband, whose title depended upon the death of 
one who had gone beyond seas, and had not been heard of for 
a similar period, is also stated (c) to have been allowed to re- 
deem, it being observed by Lord Talbot, C., that, as the mort- 
gagee has but a conditional interest in the land, and can only 
be redeemed on payment of principal, interest and costs, such 
evidence [presumption] of death would be sufficient. There 
appears to be no recent case from which it can be stated with 
certainty, what is the shortest period of absence without 

(a?) Faalknor r, Daniel, 3 Dare, 199; 1 Atk. 621. 

Batchelor Middleton, 6 Hare, 78. . (ft) Anon. 2 Eq. Ca. Abr. C94, marg. 

(y) liitt. H8. 334, <337. note. 

(s) Fawciftt r. Lowther, 2 Vcs. 301. (o) Masten v. Cookson, 2 Eq. Ca, 

(a) Bunb. 347; Hawkins r. Chappell, Abr. 414; but veiy ill npurted. 
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tidings^ after which the heir apparent of the mortgagor would 
at the present day be suffered to redeem. The presumption 
of the continuance of life is considered to cease at the expii-a- 
tion of seven years from the time when the absent person was 
last heard of; which rule is generally considered to be by 
analogy to tlic statutes liJac. 1, c. 11, for preventing poly- 
gamy, and 19 Car. 2, c. 6, concerning certain estates for life (rf). 
And property of such persons wiU be distributed on such a 
presumption (<?), although formerly it seems to have been 
considered that the lapse of a longer period was necessaiy. 

In a case in which a period of ten years was adopted (^f ), 
considerable exertions had been made to obtain evidence ; and 
the person had disappeared under circumstances which made 
his death not improbable. Absence without tidings has been 
acted upon in other cases where the periods have been 
tliirtcen years and upwards, and inquiries had been made im- 
successfully to establish the fact of death. After an absence 
of twenty-seven years, with evidence of similar inquiries, ad- 
ministration with the vnW annexed has been granted by the 
Ecclesiastical Court (A). And after less than nine years, a 
person who would have been entitleil to sue, in case of the 

{d) See Doe t*. Nepean, 2 M. & W. thereof; p. Q. il 0 roiicluhe Itt lOUr 
891; 6 B. & Ad. 8G; Beat on PiTsuiiip- coii0cinue0 ttflt raUjer tim 

tious; ]Tubback,Ev.of Sue. 170; I’hil- bcab ttan allbe." And no witnesses 

lips, Kv. i. 449, ed. 9; Taylor, 199, ed.6. beiiif' produced on the other side, judg- 
But the statutes probably adopted an incut was given fur the demandant, 
earlier presumption, of which there <Thorn v, KoliT, Pnsch. T., 2 Eliz.; 
are traces. Action of dower. Plea Dyer, 185; Anderson, 20; and shortly 
that the husband was stUl living. in Moore, 14.) The rule seems to have 

The wife produced witnesses (one of been recognized in this case ; but the 

whom was the brother of her liusband), actual t)criod was a little less than seven 
‘•whose testimony,” says Dyer, “tended years, inasmuch as Maiy came to thb 
to no plain proof, but by conjectures throne Gth July, 1653, and tlic case was 
and presumptions. That the husband heard in Easter Term, 2nd Eliz. (1560). 
departed the realm in the first year of (a) Phene’s Trusts, Re, L. B., 6 Ch. 
Queen Mary, on account of religion, 139. 

And was a minister, and for those seven (/) Dowlcy r. Winfield, 14 Sim. 277. 

years had been absent. And in the (y) See 1 Y. & C. C. C. 117; 17 Jur. 
time of this religion hero restored ho 670 ; 6 Yes. 605; 8 Sim. 443 ; 7 Vcs. 
had not returned, nor no merchant of • 690. 

that country, to wit, Germany, or Eng- (/») Dean v. Davidson, 3 Hagg. Ecclcs. 

lishmen that travel in those parts give B. 664. 
account of hfs being alive, nor no token 
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death of the absent person, was allowed to do so for the security 
of flic properly (2). But the court has refused to presume 
death after no tidings had been had for upwards of nineteen 
years, though considerable inquiry had been made, where the 
correspondence of the absent person with her family ceased 
under circumstances which made itiprobable that she would 110 
longer wish to continue it ; namely, after they had reproached 
her for having changed her religion: it being observed, that 
the presumption of death rests on the probability that the 
person, if alive, would have communicated with his friends (A). 

The rule does not extend to any presumption as to the par- 
ticular time of death within the seven years, the onus of proving 
which rests upon the person whose claim is founded upon it (Z). 
In some cases, upon evidence more or less conclusive, it has 
been inferred that death look place at or before a certain time. 
Thus, it was inferred that a i)erson avIio had been absent twenty- 
tlirec years, and who at the time of his disappearance was in 
very bad health, and was to have returned in six months, died 
within from five to six years from the commencement of ab- 
sence (m). And where persons were on board a vessel which 
sailed on a voyage from the West Indies during the limTicanc 
months, and was never more heard of, and there was evidence 
of tempestuous weather, which she might well haye fallen in 
with, their deaths were inferred to have happened during that 
voyage (w). And Sir L. Shadwell, V.-C. E., went so far as 
to hold, that a person presumed to be dead, after an absence 
of about ten years, might be infciTcd to have died in the lifr- 
time of his father, which took place about twenty mouflis only 
from the time when the absent person was last heard of; 
although there seemed to be no special circumstances to warrant 
such an inference (1?). 

(i) Danby t’. Donby, 5 Jur., N. S. Walker, Re, 7 Ch. 120; Underwood 
54. Wing, 4 Dc G., M. & G. 638; Wing v. 

(Jk) Bowden r. Henderson, 2 Sm. & Angraye, 8 11. L, C. 183. 

G. 860. (m) Webster r. Birchmore, 13 Yes. 

(1) N^an r. Boo, 2 M. & W. 894; • 302, 

5 B. & AO. 8G; Lamb v. Orton, 6 Jur., (n) Sillick v. Booth, 1 Y. & C. C. C. 

H. S. 61; Phone’s Tmstsf, Rc, L. R., 5 117. 

Ch. 139; Lewes’ Trasts, Be, 6 Ch. 356; (a) Dowley t*. Winfield, 14 Sim. 277; 



PKOOF OF T1TL.E OF HEXK. 


775 


But it seems, that neither at any particular period, nor at 
all, will death be presumed even after so long an absence as 
twenty-three years, without any certain tidings of his existence, 
imlcss diligent inquiries have been made to discover the missing 
person (/?). 

1263. Where tlie ownership of property is detemined to be 
altered on the pi*csumption of death, it is usual (g) to require, 
firom the person declared to be entitled, security to refund in 


case of tlic re-appcarancc of the 
1264. A primd facie title 

see Oimmaccy v. Stilwcll^ 23 Bear. 328; 
Tindall’s Trusts, Be, 30 Bear. 161. 

(/») Creed, Be, 1 Drew. 235. 

(tl) Dowlcy V. Winfield, I t Sim. 277; 
Bailey Jlammond, 7 Vcs. 590. 

(»•) The Code Napoleon carafnlly 
provides for the destination of the pro- 
perty of absent ijcrsous, and specifies 
minutely the Kcvcral x>criods at which 
the presumption of death arises from 
absence, and by lapse of time becomes 
converted into judicial certainty. A 
person deemed to he absent, within the 
meaning of the law, is described um one 
whose residence is unknown, of whom 
there arc no tidinj^s, and whose exist- 
ence is therefore uncertain. The first 
period fixed is that of '^presumption of 
absence.” It comprises the interval be- 
tween the disappearance or last news 
of the absent person and the " dechi- 
ration of absence,” and it lasts four 
years, in case the absent person has 
left no power of attorney, but other- 
wise ten years. Application may then 
bo made for the *' declaration of ab- 
sence,” but another year must always 
elapse before that declaration can bo 
made, which is to give time for inqui- 
ries by the public officers charged with 
that duty. The declaration of absence 
creates provisionally, from the time of < 
the disappearance, all the rights which 
actual death, if proved, would create 
abaolutely« Such rights may be dc- 


abseut oivncr (r). 

to the equity of redemption is 

inauded (upon security being given) 
by the heirs presumptive at the time 
of disappearance or of the last tidings, 
by legatees, donees (under certain cir- 
cumstances), donors, with right of re- 
verter by survivorship, and owners of 
property of which the absent person 
hud the hcncficial enjoyment. At the 
end of thirty years from the " decla- 
ration of absence,” or of one hundred 
from the birth of the absent person, 
the third period, called order for final 
possession, commences, and lasts as long 
as there is any uncertainty as to the 
existence of the absent ])crsoii. Beal 
estate may neither bo aliened nor mort- 
gaged daring thepro visional on j oy ment ; 
but after the lapse of the thirty or ono 
hundred years’ period, the securities aro 
discharged, the property distributed, 
and the final decree of onler for final 
possession pronounced. Those who 
enjoy the goods of the absent person 
must account for a fifth part of the 
income if he reappear within fifteen 
years; after that period for a tenth 
only, and after thirty years’ absence 
they take it absolntcly. Provision is 
also made for the recovery of his pro- 
perty, and the price of so much of it 
as has been sold, in case of the re- 
appearance of the owner. Code Civile 
112^138; Motirlon^e Itep. Ear, sur le 
O^de Civile ler Ex, i, 204, &c. 
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sufficient. Therefore, where the alleged heir proves his descent 
to the satis&ction of the court, he vnU be allowed to redeem («) 
at once, notwithstanding the complicated nature of the pedi- 
gree, against a person filling the character of assignee of the 
mortgage term with notice of the plaintiff’s claim, but himself 
claiming as heir at law ; the redemption of the mortgage being 
the only tiling determined by the decree, and the defendant 
not being prevented from contesting the plaintiff’s claim else- 
where. But a person claiming as heir cannot rest his claim 
upon more than one foundation. So that where a plaintiff, 
suing as heir (/), stated in his bill the purchase by liimself of 
the title of another alleged heir, and he himself being after- 
wards found not to be heir, filed a supplemental bill claiming 
thereby the relief first asked. for in right of the purchased title, 
a demurrer was allowed. 

1266. The heir at law has no other right of redemption 
than that which is founded upon his property in, and owner- 
ship of, the estate (u) ; the conversion of which into personalty 
by the mortgagor, as by an irrevocable conveyance to trustees 
for the benefit of creditors, with a trust of the surplus for the 
'mortgagor, his executors, administrators and assigns absolutely, 
will therefore destroy the heir’s right to redeem (ar). And 
where the deed has thus pointed out the destination of the 
property, the nonconversion of any part of it during the life 
of the mortgagor will give no right to the heir at law, the 
question being not as to the state in which the surplus was 
found, but as to the character given it by the deed ; and the 
onus being upon tlie heir at law to prove the reconversion. 

An attempt by a settlor to redeem a mortgage on the. settled 
property, after the date of the settlement, in a suit which did 
not seek to displace the trustees and to which they were not 
parties, so far from being inconsistent with the settlement, was 
held to be an act done in pursuance of the settlor’s covenant 
to assist in executing the trusts of the deed(^). 

(«) Iiloyd r. Wait, I Ph. Cl. (a*) Griffith v. Bicketts, 7 Hare, 299> 

(f) Tonkiii V. Lethbridge, Q. Coop. 14 Jut. 166; Biggs v. Andrews, 6 Sim. 
44. . ’ 424. 

(») Hawkins Chappoli 1 Alia 622. (^) Griffith v. Bickotts, snpiU. 
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1266. Where a mortgage was made of the wife’s land by 
her and her husband, mth a fine ; and part of the debt, having 
been discharged by the husband, was again borrowed by him 
of the mortgagee without any fine, but with an agreement (to 
which the wife was a party, and which was endorsed on the 
mortgage), that the land should be charged with the new loan, 
the heir of the wife was not permitted (r) to redeem without 
payment of the whole amount due with interest and costs ; the 
mortgagee having, in the words of Lord Nottingham, as good 
a title to the land by the forfeiture, and as much equity to the 
money, as the heir to the land.” 

If there be co-heiresses of the equity of redemption, and the 
mortgage be devised to one of them, she may be sued by the 
other for the redemption of her moiety («). But the heir 
and devisee (A) of tlic mortgagor, both claiming the equity of 
redemption, cannot be co-plaintiffs in a redemption suit, for 
there can be no decree between plaintiffs having adverse rights. 
If the equity passes by the will, the will must be established 
against tlie heir, who should be then a defendant, and so vice 
Dersd, And this difficulty cannot be avoided by stating an 
agreement to divide the property, beeausc such an agreement 
concerning a litigated estate is bad. 

1267. If the mortgagor die leaving a daughter, and his 
wife privicmerit ensient of a son, and the daughter pay the 
money at the appointed day, and afterwards the son is born ; 
it has been held by eight judges against two (the other two 
being doubtful) (c), that the daughter shall retain the land. 
For which the reasons were given, that she had recovered it by 
her own vigilance, and was entitled to hold it as a purchaser ; 
that if she had not paid the money, the land would have been 
lost; and that she had no remedy for the money, and if the 
son were to have the land she would lose both. But the dis- 
sentient judges said that she paid the money voluntarily, and 

(s) Ilayaon V. Sacbevcrcl, 1 Vcm. 41 ) 1; but see now 15 & 16 Viet. c. 86, 

2 Ch. Ca. 98. • s. 49. 

• (a) Newling v. Abbott, 2 £q. Ca. (o) Kirton’s cose, Cro. Car. 87 1 . 1 
Abr. 596. £q. Ca. Abr. 315« 

(5) Cholmondcley v. Clinton, 4 Bligb, 
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at her own peril ; and that she had the land as heir^ and should 
be defeated by the birth of a nearer heir. 

Mr« Powell and his editor Mr. Coventry differ in opinion 
upon this case (rf) ; the former considering that the question 
depends upon the degree of pressure under which the money 
was paid ; so that if the daughter paid it officiously, the equity 
would be against her, but if to save foreclosure, the birth of 
the son should not divest her estate, because the land would 
have been lost, and the maxim qui sentit onus sentire debet et 
commodum would apply; whilst Mr. Coventry thought, that 
the money having been paid at the day, and the redemption 
being therefore a legal redemption, it was right at lawj that 
the daughter should hold absolutely for the reasons given by 
the majority of the judges ; but iliat if it had been a case of 
equitable redemption to prevent foreclosure, it might have been 
otherwise. 

The doctrine of the majority of the court seems to be in fact 
correct as a legal decision ; for it is clear that if there had been 
no redemption at tlie day, the estate would have been irre- 
coverably gone at law ; and the equitable doctrine of redemp- 
tion was yet in its infancy, and vehemently opposed by the 
courts of law. But at the present day it is submitted, that 
the daughter would hold subject to redemption by the true heir; 
for, though by the legal doctrine, the estate would still be 
forfeited at law, yet the equitable right of redemption after 
forfeiture would save it, and it would not be lost to the heir 
merely by non-payment at the day. Therefore the payment by 
the daughter, to prevent forfeiture at law, would be officious 
and savouring of fraud, as being made only to get possession 
of the estate. 

1868* Although a person, beneficially interested in the 

{d) Fowell|Mort. 317 a, and note (fOf (Richards t*. Richards, Joh. 754; 6 
Gth ed. The qualified heir is entitled Jur., N. S. 1146.) But it seems to be 
to the intermediate rents, irhetber re- otherwise as to rents not received, 
ceived or due, and both of fee simplo ^whcrc trustees hold the legal estate, 
and entailed estates ; on the principle (Goodall v. Gawthome, 2 Sm. & G. 
of the feudal law — that he may dis- 376.) 
charge the services of the lands. 
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equity of redemption of a freehold estate^ may redeem if the 
devisees in trust refuse to do so^ he cannot redeem after 
becoming bankrupt ; nor acquire a right to redeem by taking 
upon Iiimself the character of administrator de bonis non of 
the mortgagor, though the equity of redemption was devised 
to the trustees upon trust for the payment of debts. Such 
remedy as he has is against the trustees to compel the per- 
formance of the trusts (e). 

1269. The equity of redemption of a mortgage of leaseholds 
for a subsisting term of years, or of otlier chattel interest, will 
vest in the personal representative of the mortgagor (y) ; but 
it is otherwise of a term created out of the inheritance for the 
purpose of the security which cannot be redeemed by the 
legal personal representatives of the mortgagor, even for the 
purpose of making the proiieriy available for the intestate’s 
debts (A). 

1260. Where the administiator of a lessee for years mort- 
gaged the term and died, it was held by Lord Nottingham, on 
demurrer, that as he became liable to a devastavit^ in case 
imough were not left to pay the debts, the equity of redemption 
belonged to him in his own right, and his executor should have it 
that he might discharge this liability (z). The executor of the 
administrator who has mortgaged was therefore held entitled to 
redeem, and not the administrator de bonis non of the lessee. 
But it has since been held (A), that though an action on the 
deed could only be brought in the name of the personal repre- 
sentative of the administrator who made the mortgage, yet the 
question in equity being who is entitled to the estate, and the ^ 
administrator de bonis non being ultimately entitled to the re- 
conveyance if there be no claim by the representative of the 
administrator in respect of disbursements by him for the benefit 

(e) iVay Drew, 11 Jur., N. S. 130. (i) Rntlcr t*. Bernard, Frcciii. Ch. 

/) Anon., 2 Vern. 177. Ca. 139; 1 Ch. Ca. 224 ; 3 Y. & C. 

(^) Bradshaw i*. Ontram, 13 Vcs.« 33 n, from Lord Nottingham’s MS.; 
234. Skeffington r. Whitehurst, 3 Y. A C. 1 . 

(A) Catleyt^. Simpson, 33 Bcav. 551; (A) Skeffington r. Budd, 9 Cl. & 

10 Jnr., N. S. 993. Fin. 219; 6 Jur. 809. 
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of tlic estate^ he is also the person entitled to redeem ; and that 
his right cannot be controverted by the administrator de bonis 
no7if notwithstanding the supposed authority of Lord Notting- 
ham to the contrary. In the ordinary case of redemption by an 
administrator, if lie die before the inrolmcnt of the decree, his 
title being gone, the decree shall not be enrolled for the benefit 
of his administrator (/). 

But if one executor mortgage the testator’s estate ostensibly 
for executorship purposes, and die, the surviving executor may 
sue for rcdemiition ; though, if he be also the representative of 
tlie executor who mortgaged, he cannot file a bill to impeach the 
mortgage, or, in the alteniative, to redeem, because he cannot 
impeach a deed executed by the person whom he represents ; 
and having the mixed character of a person who cannot sue, 
and of tlic i^cprcscntative of one who could have done so, he 
cannot sever those characters, and sue as if he had filled one of 
them only (?w). 

1861. The executor of one outlawed may redeem the out- 
law’s mortgaged leasehold, wluch had become forfeited, after 
reversal of the outlawry (n). 

1262. Personal representatives cannot, as a general rule, sue 
in forma pauperis (o) ; and an executor who had obtained an 
order to sue in that manner for redemption was dispaupered (p). 
But this, according to the report, was not done on the authority 
of the general rule, but on the ground that a plaintiff who offers 
to redeem must have the means of doing so ; an argument which 
is not just, because then no plaintiff could sue for redemption in 
» forma pauperis^ the contrary of whicli is shown by practice if 
not by direct authority (y) ; and not conclusive, because it may 
be that a jicrson will be foimd to take a transfer of the security 
before the day fixed for redemption arrives. 

(i) Warren t*. , 2 Ch. Ca. 248, (o) Dan. Ch. Pr. 38, ed. 4. 

cit 1 E^. Ca. Abr. 163. . (j?) Powler v, Davies, 16 Sim. 182. 

(m) Mile§ v.Durnford, 2 Sim., N. S. (^) Batchelor v. Middleton, 6 Ilare> 
234} 2 Do G.| M. & G. 641. 86. 

(«) Pcjton r. Ayliffc, 2 Vcm. 312. 
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1263. It is said (r) that tho right to redeem goods which 
have been pledged is only personal where no time has been fixed 
for payment^ and consequently that^ though the pledgor, so long 
as he is not called upon to redeem, may do so at any time during 
his life, his representatives cannot redeem after his death. Ac^ 
cording to Story (5), there are cases in equity in which the right 
lias been enforced in favour of representatives. But the English 
cases which he cites do not support the assertion. In two {t\ 
the question of the executor’s right was not raised ; and flic 
report of Mr. Vernon (who took part in tho discussion) and the 
registrar’s book (m) both show that in the first the pledgor 
himself vras the original plaintiff^ and that a time ^vas fixed for 
redemption. In the second (ar), although the chattels were at 
first pledged, it seems that a mortgage was afterwards created. 
A third authority states tlie point as doubtful (y). 

It is, however, agreed that tlie pledgor’s executor may re- 
deem, if a day were fixed for the redemption (r). 

The Rights of Members of Benefit Building Societies* 

1264. The rights upon redemption by members of benefit 
building societies, to whom advances have been made by their 
society on mortgage security, are somewhat different from 
the rights of ordinary mortgagors. The statute (a) w’hich 
regulates such societies, enables them to raise, by tho sub- 
scriptions of their members, [in] shares not exceeding the 
value of 150/. each (such subscriptions being limited to 20s. 
per month for each share), a stock or fund to enable each 
member to receive, out of the funds, tho amount or value of 
his or her shares for the purpose of acquiring real or lease- 
hold estates, to be secured by mortgage to the society until 
tho amount or value of the shares advanced has been fully 

(r) Ratcliff v, Davis, Yelv. 178; (a;) Vanderzee r. Willis, supra. 

1 Bulst. 29. (y) Com. Dig. C, 149; citing Croke’a 

(a) Bailments, § 348 ; Eq. Jur. Rep. of Ratcliff r, Davis, in which the 
§ 1032. judges differed on the point. See S. O. 

(t) Dcmainbray f. Metcalf, 2 Vem.^ 1 Bulst. 29. 

691i 698; Pre. Ch. 420; Vanderzoe r. ( 5 ) 1 Bulst. 29, per Croke, J. 

Willis, 3 Bro. C. C. 21. (a) 6 & 7 Will. 4, c. 32, s. 1. 

(V) Beg. Lib. A. 1716, 108. 
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repaid to the society with interest^ and all fines or other 
payments in respect thereof. And no members are entitled 
to receive, from the funds of the society, any interest or 
dividend by way of annual or periodical profit upon any 
shares in the society, till the amount or value of his or her 
share shall have been realized; except on the withdrawal of 
such member according to the rules of the society. 

In a case (b) of an advance made to a member of a building 
society under regulations by which advances could be made 
to none but a member, and by which the advance w'as made 
in the form of a j)ayment of the present value of his share, 
and the mortgage deed expressed the intention to be to secure 
the regular payment of the subscriptions, redemption fee, 
and other monies which should become payable by the mort- 
gagor in respect of his shares ; and the trust was to permit 
him to enjoy the property upon making such payments; but 
upon default, in case the income should be insufficient for 
those purposes, to sell and apply the proceeds in making such 
payments, with a declaration that in case of sale all monies, 
which should afterwards become due in respect of the shares, 
should be considered as due at the time of sale, and be paid 
Out of the proceeds accordingly : it was held, that the advance 
was not a mere loan to a stranger, out of the society’s funds, 
but a loan of the then present value of tlie mortgagor’s 
interest in his shares, to which if he had been in the position 
of a non-advanced member, he would not have been entitled 
till the shares were paid over at the dissolution of the society : 
and that no change had taken place in his liability to make 
tlie monthly and other payments which formed the price of his 
shares, until the arrival of that period. So that he could only 
redeem on the terms of paying up the amount of all these 
future subscriptions. And that the provision, that all monies 
which should become due in respect of the shares after a sale, 
should be considered due at the time of sale, applied to the 
case of redemption, and the accounts must be taken on the 

(ft) Mosler r. Baker, 6 Hare, 87; 1 De G., M. & G. 783; 16 Jnr. 1099; 

3 De G., M. & G. 1032; and see 8ca- see Sot. Doc. 483, ed. 3. 
grave r. Pope, a» reversed on appeal, 
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footing that all future payments to the time of dissolution 
were already due^ and not by taking the present value of 
such fiiture payments. 

1266. The terms of limiting the liability of the mortgagor 
to the payments he would have to make during the probable 
duration of the society, are only proper where, as in the case 
of Mosley v. Baker, the deed provides that the payments in 
case of sale (or redemption) are to be calculated according to 
tliG probable duration of the society, and there is an cxeroiso 
of the power of sale. If there be no exercise of the power, 
or provision for calculating the probable duration of the 
society if it be exercised, the direction will be to ascertain the 
longest period during which the society may j^ossibly last, from 
the time when the notice is given to redeem; having I'cgard 
to its net assets, and to the amount of monthly subscriptions 
and redemption money then continuing payable, and to the 
number of shares to be provided for. And it will bo declared 
that the mortgagor shall be charged with all subscriptions and 
redemption money, which will become due and payable by 
him, assuming the society to endure for the whole of that 
period, such money to be treated as a debt presently due from 
him (c). 

And though it will ha proper to make no allowance to the 
mortgagor in respect of profits, where the redemption takes 
place at a period at which a withdrawing member could have 
obtained, by the society’s rules, no right to profits; yet if 
there be a provision giving profits to a redeeming member, 
irrespective of any fixed period 11*001 the commencement of 
the society, or from his becoming a member thereof ; or, if 
according to the rules, he have become entitled on redemption 
to bonuses or profits on his shares, the redeeming mortgagor 
will be entitled to credit for the same amount of bonus as had 
been paid to withdrawing members at the time when notice 
was given of redemption (rf): and this, although the amount 

• 

( 0 ) Fleming r. Self, 3 De G., M. & (d) Fleming r. Self, snp., inclncling 

Q. 997 ; Kay, 618; 19 Jnr. 26; 24 L. JT., redemption monies pidd in by the mort- 
N. S., Ch. 21). gagor. (Smith v, Pilkiiigton, 1 De G., 
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was in fact a greater sum than the society’s funds could 
bear (<?), 

1266. If the rules of a benefit building society expressly 
provide that an advanced member may redeem, on payment 
of his subscription to a certain period, being the period calcU"' 
lated for the duration of the society, the member may redeem 
at that period, though the failiu'C of the funds to meet the 
amount of the share proposed to be realized for each member 
makes it necessary to continue the society for a longer period ; 
and the society is not entitled to retain the deeds as a secu- 
rity for the subscriptions to become due from the redeeming 
member during the continued period (y*). And redemption 
will be granted upon the terms of the contract construed by 
the rules in force at its date, and not accoi'ding to subsequent 
rules which require increased payments, although the member 
covenanted to pay the monies in respect of his share pre- 
scribed by, and to observe the rules of the society for the 
time being (^). 

1267. A provision in a building socicty^s mortgage that 
the trustees should retain out of the proceeds of sale under 
the po'wer all subscriptions, fines and other monies which 
should be then due or should become due in respect of the 
advanced shares during the remainder of the period over wliich 
the repayment of the principal and interest was spread, gives 

, trustees a right to all subscriptions and fines payable to the 
completion of the sale, and to the then remaining unpaid 
principal, but not to interest after repayment of the principal 
—because interest is only due in respect of forbearance (A). 

F. & J. 120; 4 Jur., N. S. 58; 29 L. J., Farmer, 29 Beav. 3G2. As to tho 
N. S., Ch. 227 ; and sco Archer r. cfTcct of the rule on the continuance of 
Harrison, 7 De G., M. & G. 404 ; 3 tho society, sco Farmer r. Smith, 4 II. 
Jar., N. S. 194.) & N. 19G; 6 Jnr., N. S. 633, n. 

(e) Fleming r. Self, sup.; and sco fy) Norwich and Norfolk Provident 
the original decree by Sir W. l^.Wood, Society, Be, Smith’s case, L. R., 1 Cb. 
V.-C., Kay, 618. Div. 481. 

(/) Sparrow r. Farmer, 2C Bear. (A) Osborne, Exp., L. R., 10 Ch. 41, 
511; 6 Jnr., N. S. 630; Handley v. 
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1268 . In a suit concerning a mortgage to a building society, 
the society, insisting that the mortgagor sliall only redeem sub- 
ject to his liabilities as a shareholder, must show plainly that 
he is a member of the society, of which fact the society’s book 
containing the mortgagor’s name is primary evidence, where 
the rules of the society direct that the name of each member 
be inserted in a book (a). 

If the mortgagor rest his case upon the terms of the mort- 
gage deed, not seeking to have it reformed, he cannot object 
that the terms of the deed depart from the rules of the 
society ( j). 

1269 . A building society, imder the act of Will. 4, maj’' 
advance money to strangers as well as to its own members, 
but it seems to be usual that persons taking advances shall 
become members (/e). It has, however, been said to be a fraud 
on the statute (which was meant to enable industrious persons 
to lay out small sums in the purchase of land, or the purchase 
or erection of buildings), for a joint stock company, established 
for a different purpose, to borrow^ money, and for that ]>urposc 
to affect to become members of these societies. And it has 
been held (Z), that such companies cannot hold shares in them, 
and that if a building society lend money to a company, the 
latter may redeem on the usual terms of redemption, and 
without respect to the liabilities of shareholders. 


1270 . The form of the a^vard provided in the schedule of 
the act 10 Geo. 4, c. 56 (the provisions in which, for arbitration 
of disputes between friendly societies and their members (m), 
ai-c incorporated in the act 6 & 7 Will. 4, c. 32 (n) ), and the 
language of the act itself, which provides no means of working 
out decrees for redemption or delivery of deeds, or consequential 
directions, and does not go beyond mere questions of expulsion 

(i) Dobinson v. Hawks, IG Sim. 407. • (1) Dobinson v. Hawks, IG Sim. 407. 

O') Moaley r. Baker, 3 Do G., M. & (m) Sect. 27. 

G. 1032. (n) Sect. 4. 

(ft) Cntbill V. Kiogilom, 1 Exch. 404. 

M. VOL. ir. 3 E 
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or payments of money, leave untonclicd the jurisdiction of the 
courts on matters concerning the redemption of mortgages or 
breaches of covenant in the mortgage deed ; or to 'which the 
form of award is otherwise inapplicable (o). 

1271. A suit for the redemption of property mortgaged by 
a member of a building society, on payment of what shall be 
found due from him, will be treated as a suit for settling the 
rights of the parties, and the plaintitf may be ordered to pay 
a sum found due from him to the society, though it be in 
excess of the amount secured by the mortgage (/?). A 
member of a building ^ocicty is liable on the covenant in 
his mortgage to pay subscriptions, though he ceased to be 
a member before the subscrii)tions fell due (^), and he cannot 
redeem without paying fines which are properly due from 
him (r). 

Though the rules of a society allow discount on the redemp- 
tion of mortgages before the time fixed, it will not be allowable 
where the property is sold under the mortgage, if the rules 
do not specially authorize its allowance under such circum- 
stances (5). 


Of the Payment or Satisfaction of the Debt. 

1272. After default, the mortgagee is generally entitled to 
notice before his security is discharged by payment ; tlic reason 
of which is said to be that the mortgagor having lost his estate 
at law, and being only entitled to redeem in equity, must do 
equity by allowing a reasonable opportunity for tlie mortgagee 
to find a new security for his money; for which six months 

(tf) Fleming v. Self, Kay, SlS; 3 Do Handley v. Farmer, 29 Heav. 

G., M. & G. 997; 1 Jur., N. S. 25; SC2. 

Morrison v. Glovcr|^4 ]!:xch. 430; Reg. (gr) Farmer v. Giles, 8 W. R. 649. 

«y.TraffoTd,4El. & Bl. 122; I Jnr.,N.S. (?•) Parker v. Butcher, L. R., 3 Eq. 

252. As to the cITcct of the arid-' 762. 

tratiOh clause on the right to sue for («) Matterson r. Elderfield, li. B., 

sobscriptions, see Fanner r. Giles, 4 C^. 207. 

8 W. R. 649. 
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is treated ns the proper time. And by a rule of practice 
the mortgagee is entitled to six months’ interest in lieu of 
notice (a). At law three months* interest in advance formed 
part of a sum overpaid to prevent a sale by the mortgagee, and 
which the mortgagor was allowed to recover as a payment 
under compulsion (i). 

There appears to be no direct authority as to the extent of 
these rules. It may be assumed, from the reason which is 
given for tlicm, that they apply not only to securities upon real 
estate, but upon choscs in action and other personalty wherever 
the natiu'e of the security might make it necessary for the 
mortgagor to come to a court of equity for redemption. Ilut 
in the case of a mere idcdgc of chattels, where only a special 
property passes to the pledgee, and the pledge may be redeemed 
at any time during the life of the pledgor, and is revested in 
him by mere tender of tlic debt (80), it may be tliat the rules 
Avill not apply. They also seem to be inapplicable where the 
security is naturally discharged by an event which docs not 
depend upon the will of the debtor, as by the falling in of a 
])olicy of insurance, which constitutes the security; for it may 
1)0 considered as part of the aiTangemcnt that the debt, if not 
sooner discharged, shall be paid upon the happening of that 
event. 

1273. But if the mortgagee demand his money or take 
proceedings to realize his scciu’ity, which amounts to a demand, 
notice will be unnecessary (c) (1697). And a mortgagee who 
lias come in and proved his debt in a cause, is bound to take his 
money without notice, and to join in the conveyance (rf).' Upon 
the expiration of the notice, the mortgagee is bound to know 
the amount due to him, and if he refuse to accept an uncon- 

(rt) 2 Ca. & Op. fil. Per Sliadwcll, ncccssojy. (Per IVIalins, V.-C., Bart- 
V.-C. E., in Biwvno v, Tx)ck]inrt, 10 lett v. Franklin, 16 W. B. 1077.) 

Sim. 424. And it has been laid down (6) Close v. Phipps, 7 M. A S. 686; 

that, in case of default in payment 8 Sc. N. U. 381. 0 

after notice, whether it were given (e) 2 Ca. & Op. 61; Letts r. llut- 

by the mortgagor or mortgagee, six * chins, L. K., 13 Kq. 17G. 

months’ farther notice or interest is (d) Matson r. Swift, 6 Jnr. C46. 

3 E 2 
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ditional tender of all that is due, it will be at his own peril (d). 
If he extort more than is due, the over-payment may be reco- 
vered by the mortgagor as money received by the mortgagee to 
his use («). But the mortgagee may be justified in a qualified 
refusal of a tender of tlie proper sum, made at the appointed 
time ; as if with the money the mortgagor tender him for his 
execution a deed of assignment containmg covenants by the 
mortgagee ; because the mortgagee is entitled to a reasonable 
time to be advised, whether such a deed be proper for him to 
execute, and a draft should Imve been sent him beforehand ; for 
which xmrpose a week was thought by Lord Hardwickc to be a 
reasonable time (y*). 

■ 1874. The condition is well perfonned by a payment ac- 
cepted by the creditor, though it were made before the day 
fixed by the condition (ff) (1886). 

1876. If upon tender of the sum due under a mortgage the 
mortgagee rcfiisc the tender, tiic mortgagor may re-enter and 
the land is freed from the condition ; but tlic debt remains and 
may be recovered by action where the sura to be paid was 
a debt : if it were only a gratuitous payment there is no 
remedy (7i). 

So a lien is discharged by tender of the debt (i). 

1876. The conduct of the creditor may, however, amount 
to a dispensation with the tender. This will not bo tlic conse- 
quence of a mere claim of more than is due ; but if claiming too 
much, or setting up two different claims, one of which is wrongfiil, 
he so conducts himself as to show that a tender of the amount 
properly due would not be accepted, it will be a dispensa- 

. (d) Sharpnoll v. Blako, 2 Eq. Ca. (/) Wiltshire v. Smith, 3 Atk. 89; 
Abr. 60*1 ; IFarmcr r» Priestley, 16 Beav. 9 Mod. 441 . 

669; 22 L. J., N. S., Cli. 1041. (^) Burgayno v, Spurling, Cro. Car. 

(/) Close V. Phipp% 7 M. & Q. 686; 283. 

8 Sc. N. R. 381; Fraser v. Pciidlcbury, {h) Co. Litfc. 209 b. 

10W.,B. 104. (Q Martimlale v. Smith, 1 Q. B. 

"" 389; 1 G. 6c D. 1. 
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tion (A). A claim for a lien in excess of the sum which is 
strictly dne will not exonerate from the tender ; because if the 
claimant had been shown the lesser amount he might possibly 
have accepted it (/). 

1277. The debt must bo tendered at a proper time and 
place, in sufficient money, with proper formalities, and by 
and to the proper person. 

To save the condition at law, the money might be tendered 
at any time on the day fixed, at the appointed place ; and if it 
were tendered at any time of the day, and refused, it need not 
be tendered again before the last instant of the day (w). 

If a certain hour be fixed for payment of the mortgage 
money, an attendance before the beginning of the next hour 
will be sufficient ; because an hour is considered, for this i)ur- 
jjosc, as a twenty-fbuith aliquot part of a day. Therefore 
whci*e («) the hour fixed was three o’clock, and the mortgagee 
waited from a quarter before till a quarter after that hour, and 
the mortgagor attended before four o’clock, he was excused 
from payment of aiiy interest, after that day. And to s.atisfy 
an order to pay money, between certain si)ecificd hours, it is 
not necessary to attend dmring all the interval between those 
hours. Thus, where the order was to pay between eleven and 
twelve o’clock, the mortgagee’s attendance for an hour, from 
twenty minutes after eleven, was held (o) to be sufficient to 
support the order absolute; the mortgagor not having appeared 
during all that time. But attendance at the end of the hour, 
or of the interval between several hours, is presumed to be 
necessary. 

1278. The feoffor needeth not, says Littleton (^), speaking 
of the strict performance of the condition, to seek the feoffee in 

(//) Scarfo V. Morgan, 4 M. & W. (?») Wade’s case, 5 Rep. 115 b. 

270; Kerford r. Moiidcl, 28 L. J., Ex. (») Knox r, Siltimoiids, 4 Bro. C. C. 

.*M)3; Norway, B. & L. 400. See Jones , 433. 

V, Tarlcton, 9 M. & W. 675. (a) Anon., 1 Coll. 273; Bernard v. 

(1) Allen V. Smith, 12 C. B., N. S. Norton, 10 L. T., N. S. 183. 

038, per WDlcs, J.j Ashmole v. Wain- (/;) Sect. 342. 

Wright, 2 Q. B. 837; 6 Jur. 279. 
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another place, nor to be in any oilier place, but in the place 
comprised in the indenture, nor to be there longer tlian the 
time specified in the same indenture, to tender or pay the 
money to the feoffee. 

The place of payment mentioned in the mortgage deed 
relates in strictness to the time of payment there mentioned (^); 
and unless a particular place be agreed upon, a personal tender 
is generally necessary. Yet if the place of payment mentioned 
in the deed be an usual one for the payment of mortgages, and 
there be no circumstances which make the choice of it unrea- 
sonable, the mortgiigor’s notice fixing upon that place for pay- 
ment w'ill be good. So, if the place chosen be an usual place, 
and not unreasonable with regard to the circumstances of the 
ease, the tender may be made (r) there in jiursuancc of notice, 
though tlie place be not named in the deed, if tlie mortgagee 
take no objection to the notice ; as where notice was given of 
payment at Lincoln’s Inn Hall, the money having been lent in 
town, though the mortgagee lived at Oxford. 

And it may even be sufficient to tender the money at the 
mortgagee’s house, or last place of abode, though it do not 
appear that the tender was made to him, or even tliat he was 
'within the house ; but this it is presumed can be only done 
under particular circumstances, as where the mortgagee is 
deliberately keeping out of the way to avoid the tender; or, 
as it happened in a ease, where there was evidence that tlie 
mortgagee had expressed a determination to hold the property 
as long as he could, and after that to transfer it to a particular 
friend of liis own {s). 

In the ease of money charged on land, the place of contract, 
and of the residence of the parties, will be the place for pay- 
ment, the charge being a sum in gross, and not a rent issuing 
out of the land (t). But the tenor of the whole instrument 
will be considered, and where the deed actually fixed Lincoln’s 
Inn Hall as Hie place for payment of money charged on land in 
Ireland, the House of Lords disregarded the reservation, and 

(^)'’l^harpnell v. Blake, 2 Eq. Ca. («) Manning Bnrgesi 1 Ch. Ca. 29< 
Abr. 604. (f) 6 Vin. Abr. 209. 

(r) Gyles v. Hnll, 2 P. Wms. 37S. 
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held that the owner of the money was not entitled to have it 
sent to England free of eharges and exchange (t£). 

1278. In England (ar), but not in Scotland (y), or Ire- 
land (r), notes of the governor and company of the Hank of 
England, expressed to be payable to tlic bearer on demand, are 
a legal tender to the amount expressed therein, for all sums 
above five pounds, so long as the bank shall continue to pay the 
said notes on demand in legal coin ; except by the company, or 
any branch bank of theirs. 

Before Bank of England notes were thus made a legal tender, 
the mortgagee might object to a tender made in such a form ; 
and the same rule applied, and still holds good, subject to the 
first of the acts above mentioned, and as to country, and other 
bank notes, and bills and other securities or notes for money. 
But a tender of notes or bills may, it seems, be made good (n) 
by an offer fortliwith to turn them into inoniy ; and the objec- 
tion, if anyjbe taken, must be to the quality of the tender : for 
if the refusal be merely on the ground of insufficiency in quan- 
tity, or otherwise, it will be taken that the tender was well made 
as to its quality (i). 

In like manner if the mortgagor tender a larger sum than 
is due, and ask for change, or desire the creditor to take there- 
out what is due, the tender ivUl be good, if a larger sum be 
demanded, or no objection be made to the non-tender of tlic 
exact sum (c). And it is said to be even too late to object to 
the tender as such, if after acceptance thereof^ some of the 
money prove to be counterfeit (rf) (1379). 

It was considered (c) by Lord Alvanley, in Ireland, tliat 
where from the circumstances of the country, the law had put 
it out of the power of a person to get a large sum of money in 

(fi) Lansclowno e, Lansdowno, 2 tier, id. IG, ii. ; Folglass v. Oliver, id. 
Bligh,(K). See Colquh. § 1827— § 1834. 16; Ifiddulph v. St. Jolin, 2 Sch. & 

(«f) 3&4\Vill.4,c. 98, 8. 6. Lcf. 621. See Colquli. II. C. L. § 

(y) 8 & 9 Viet. e. 38, s. 16. 1825. 

(i) 8 & 9 Viet. c. 37, 8. C. (o) Bliick v. Smith, Tcakr, 88; Biil- 

(a) Austen v. Executors of Dodwell,* dulph v. St. John, supra. 

1 Eq. Ca. Abr. 318. (rf) Bac. Ab. « Tender,” B. 

(ft) Lockyer v, Jones, Peake, 180, n.; (e) Biddiilph v, St. John, supra. 

2 Cr, & Jcr. 16, n. ; Tilcy v. Conr- 
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specie, the court would take notice of the fact, that it might 
give effect in equity to a tender not pleadable at law. 

1280. Generally tlie money should be actually produced, 
and this rule was somewhat strictly enforced at law ; for it is 
said, that though the creditor may at first refuse, yet the sight 
of the money may tempt him to take it {/), 

A tender by letter will not suffice in equity more than at 
law, even though the answer refer to it as a tender (^). 

Hut both at law and in equity it was held, that actual pro- 
duction may be dispensed with by the express declaration or 
equivalent act of the creditor, if the tender be otherwise suffi- 
cient (A). 

As for instance, if the debtor say he has the sum ready in 
his pocket (stating the amount), and lias brought it for the 
purpose of satisfying the demand ; or being in the house, offer 
to go and fetch it from another part of the liouse, but the cre- 
ditor desire him not to trouble himself to i)roduc^ or to fetch 
the money, as he will not take it (e) ; or, if the creditor, not 
communicating personally with tlie debtor, refuse to authorize 
his agent to take the money, or to take it himself ; the tender 
will be good (A). 

But not, it seems, if the offer be to fetch the money from a 
distance (Z) ; or if the production of the money be only pre- 
vented by the departure of the creditor before the debtor can 
take it from his pocket (r/i); though the distinction between 
such an act of the creditor, where the debtor is plainly about 
to produce the money, and a verbal expression of intention 
not to take it, is but narrow. And -where, referring to a 
former conversation, the debtor said, will pay you the 
money I offered you yesterday,’’ but it did not appear where 

(/) Dickinson v. Slice, 4 £sp. 67; (i) Douglas v, Fatinck, S T. B. 683; 

Thomas v. Evans, 10 East, 101; Doug- Harding v. Davies, 2 Car. & V. 77. 
las V. Patrick, 3 T. K. G83. (jfe) Boborts v. JclTerys, 8 L. J. (Ch.) 

(y) Powncy v» Blombcrg, 8 Jnr. 137. 

746. (1) Harding t;. Davies, 2 Car. & P. 

(A) Thomas v. Evans, Datiks, Exp., 77. 

2 DcwO., M. & G. 036; Dickinson v. (vi) Xeatherdalo v. Sweopstoue, 3 
Slice, 4 Esp. 67. Car. & P. 342; and see Pinch v. Brook, 

1 Bing. N. C. 233. 
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the money was, or whether it could be immediately got at, 
the tender was held bad (n). And it is not sufficient for an 
agent of the debtor to say, that the money has been left with 
him for payment of the debt, if he do not offer it (o). 

A good tender may be made of money contained in bags, if 
it be proved, that the money was really contained in them (p) ; 
for that is the usual way to carry money, and it is the mort- 
gagee’s business to count it. In another old case, however, it 
was held, that where the mortgagor, at the day and place 
appointed, said to the mortgagee, Here I am ready to pay 
you,” naming the sum, which was of due money, and yet held 
it all the time upon his arm in bags, this was no good tender (7); 
the reason whereof, viz. that it might be counters or base coin 
for anything that appeared, seems to conflict with the case in 
Coke ; but not the decision npai*t from the reason, for it is not 
said that the bags were oflered. 

And a tender has been upheld, where the person who made 
it had twisted up part of the money in the notes which formed 
the rest, and told the creditor of what the parcel consisted, 
though he did not open it before him. But it would have 
been otherwise if he had not told him (/•). 

1281. A lender will be bad if it be clogged witli a condi- 
tion — as that the payment shall be taken («), as a balance due ; 
or demand be made of a receipt in full, where the other party 
offers to take the money in part payment (#) ; or, generally, 
Avhere such a demand is made ; unless the creditor, making 
no objection on account of the condition, refuse the tender on 
another ground, as that the amount is insufficient (u). 

1282. A good tender cannot be made by a stranger (664, 
1261), or, generally, by any not entitled to the equity of re- 
demption ; for, as against all but sifch persons, the estate is 
the property of the mortgagee (ar) (1 168) ; but as by the civil 

(/») Glasscott V, Day, 5 Esp. 4d. P. 288. 

(a) Thomas v. Evans, 10 East, 101. * («) Evans r. Jndhins, 4 Camp. 15G. 

Ij}) Wodo’s case, 6 Hep. 116 a. (Q Glasscott t*. Day, 6 Esp. 48. 

(jr) Suckling V. Coney, Noy, K. 74. («) Colo v. Blake, Peake, 179. 

(r) Alexander r. Brown, 1 Car. & (ir) Litt. s. 334 1 Watkins v. Ash- 
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law (y) a guardian may pay for his ward (1834); or an 
attorney, manager or agent for his principal (z). The persons 
entitled to redeem are of course able to make a good tender of 
the mortgage-money (1208). 

It has been laid down by Lord Coke («), tliat if an heir be 
an idiot, of what age soever, any man may make the tender 
for him on the ground of charity, on account of his absolute 
disability. A tender to save forfeiture at law is here referred 
to, and not a tender to effect redemption in equity. 

Where a tender of the whole sum due is made by an agent, 
who is authorized to tender only part of the money, it will 
yet be good though he tender the residue at his own risk (fi). 

1883. The tender, to be a good legal performance of the 
condition, must be made to the persons named in the condi- 
tion (c). In equity it may be made to the person or persons 
legally entitled to receive the money, and to re-convey the 
estsite ; and where legal and beneficial titles are united in one 
of such persons, he has no right to insist upon payment in his 
character of beneficial owner. Thus, where the persons enti- 
tled were devisees and executors, and one of them being bene- 
ficially interested in tin; mortgage-money, refused to complete 
the discharge and rccovcyancc, unless the interest were paid 
to himself, on his separate reccii)t, acknowledging at the same 
lime the sufficiency of the whole tendex’, his demand was held 
to be wrong, and interest ceased to run from the date of the 
tender (d). 

The money will be well tendered to the executors of the 
mortgagee, Uiougli the day fixed fall before they have proved 
the will (c). 


wicke, Cm. Eliz. 132 j sco Owen, 137; 
Lomax Bird, 1 Vcm. 182; James v, 
Biou, a Sw. 23X; and see Elack v. 
Xiongmatc, 8 Benv. 420. 

(y) Colqtth. K. a L. § 1821. 

(s) And if a solicitor pay off his * 
client mortgage, he is considered to 
have paid it as bis agent. (Ward v. 


Carttar, 35 Bcav. 171; L. R., 1 Eq. 
20 .) 

(a) Go. Litt. 206 b. 

ilf) Bead Goldring, 2 M. & S. 86. 

(€?) Co. Litt. 210. 

{d) Cliff r. Wadsworth, 2 Y. & C. 
C. C. 598. 

(a) Austen v, Excentors of DodwcUi 
1 Eq. Ca. Abr. 318. 
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1284. The mortgagor will not be discharged by payments 
to the agent of the mortgagee^ unless — as in the case of a soli- 
citor taking out of court the money which has been paid in 
to discharge tlic mortgage (/) — ^thc agent have authority to 
receive the money on the mortgagee’s behalf. 

The rules upon this subject arose at first out of the custom of 
employing scriveners to lend out the money of their clients^ 
who, if they left their securities with the scrivener, were 
held ( 5 ^) to have thereby authorized him to receive the inte- 
rest ; and if the security were a bond, the autliority to receive 
extended to the principal also, because the scrivener was 
enabled to redeliver the bond to the borrower, and tliercby 
to extinguish the debt at law. But the possession of the 
securities did not alone confer upon the scrivener authority to 
receive the principal of a mortgage debt, because he could 
not revest the estate in the debtor by merely redelivering 
the deed (A); and whether the security were bond or mort- 
gage, the scrivener could not I’cceive the principal where the 
creditor had not trusted him with the possession of the security, 
though he might have allowed him to receive tlic interest (i) ; 
but if the creditor had confirmed or acciuiesccd in the receipt 
by the agent of any part of the principal, the payment would 
be allowed to the debtor {j ). 

These decisions, however, so lar as they recognized the 
authority of the scrivener to receive the principal of a bond 
debt, and the interest of a bond or mortgage debt, turned upon 
the peculiar nature of the scrivener’s employment, wherein 
were combined tlic business, now exercised by the banker, 
of investing, receiving and re-investing tlie money of his cus- 
tomer (who by so intrusting him submits to be bound by liis 

(/) Bourton v, Williams, L. K., 6 (i) Itenn v. Conisb}’, 1 Ch. Ca. 93; 

Cli. 666. GerroiA v. Baker, cited there; Begg 

(g') Whitlock a, Waltham, 1 Salk. v. 0»baston, id. Ill ; Koberts v. Mat- 
157. thewB, 1 Vern. 160; Curtis v. Brought, 

{h) Martyn Kingsly, Prc. Ch. 1 Mol. 487; Wolstcnholm v. Davis, 
!209. Per M. B., Duch. Cleveland v. • Prcem. Ch. 289. 

Dashwood's Executors, Preem. Ch. O) Duch. Cleveland v, Dashwood’s 

Executors, supra. 
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acts (A) ), with that of the attorney, who prej)ares and tran^cts 
the legal business connected with the security. 

The modem authorities, therefore, do not recognize any 
I)owcr in the mortgagee's attorney to receive either the prin- 
cipal or the interest of the mortgage debt merely by virtue of 
his possession of the security, or to receive the principal by 
virtue of an authority to receive the interest ; unless, perhaps, 
as to the interest, it be shown that he acted as a scrivener (/ ), 
or may be inferred that the mortgagee treated him as his agent 
to receive the interest ; as where, after receiving interest by his 
hands, he allowed arrears to accumulate without applying for 
payment to the mortgagor (r/i) (1417). 

1286. The payment of the principal of the mortgage debt 
to the general agent of the mortgagee, before the day fixed for 
repayment, may also be considered to be void as an attempt to 
rescind the contract contained iu the mortgage, independently 
of the objection that the power of receiving the money is not 
incident to the chameter of the agent (n). 

1286. Although a joint debt is discharged at law, by pay- 
ment to one joint creditor (o) (as on the other hand the dis- 
charge of one of several joint debtors is a release at law of all 
of them (p)) (1360), the receipt of one joint creditor for a 
mortgage debt, without evidence of any special authority for 

(Xr) See Spaight v. Cownc, 1 11. & solicitor, as the agent of tlic mortgagor, 

M. 359, wlicre the attorney seems to or that it was applied for his bcmciit, 

have hod an authority closely resem- the latter will not be bound by the deed, 
blitig that of the scrivener. If payment to the alleged mortgagor 

(1) Wilkinson v, Candlish, o Exch. be iu doubt, the bnnlen of proof will 
91; Simms v. Brntton, id. 802; Wil- be on the creditor. (Wall Cockerell, 
lington V. Tate, L. K., 4 Ch. 288. See 8 W. 11. 441; 10 H. L. C. 229; and see 
Cottam V. E. C. Kailway Co., 6 Jur., Yandelcur v. Blagrave, G Bear. 666.) 

N. S. 13G7, and Gibson’s case cited (m) Kent v. Thomas, 1 H. & N. 473. 

there. So, if a mortgagee place money (?») Burrongh v. Cranston, 2 Ir. Eq. 

in the hands of his solicitor for iuycst« Hep. 203. 

ment, and ho appropriates the money ( 0 ) Husband v. Davis, 10 C. B. 646. 

to his own use, and fraudulently pro- (^) Per Brian, J.7 21 £dw. 4, 81 B. 

cores a mortgage npon the property of pi. 33; Nicholson v. Bevill, 4 A. & E« 
another client, unless the creditor can 676. 
prove that ho [mid tho money to the 
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him to receive it, will not discharge tlie security in equity ( 7 ) ; 
which treats the interest of the creditors as a tenancy in 
common. So if one of the joint creditors die, his representa- 
tives are entitled in equity to his share of the debt (r). It is 
therefore usual to insert in mortgages to trustees, or other 
persons whose interests are intended to survive, a provision 
that the receipt of the survivors or survivor shall be a good 
discharge for the debt; and it is considered that if such a 
security have been acted upon by the mortgagees, the clause 
would operate, although the deed were not actually executed 
by them. 

1887. The bonfi. fide payment to, and the receipt of, any 
person to ^vhom any mortgage money shall be payable upon 
any express or implied trust, shall effectually discharge the 
person i)aying the same from seeing to the application, or 
being answerable for the mis-application or non-application 
thereof, unless the contrary shall be expressly declared by the 
instrument creating the trust or security (,v). And a later 
enactment, which omits the provision as to a contrary declara- 
tion, gives the same general effect to the receipts in writing of 
any trustees or trustee for money payable to tlicm or him by 
reason or in the exercise of any trusts or powers vested in them 
or him (t). 

But the receipt of trustees for money will not discharge the 
mortgagee whei*e the security is for the retransfer of stock, 
unless it appears on the face of the instrument which contains 
the receipt that the trustees received the money for the purpose 
of investing it in an authorized security (m). 

Where the pereon to whom the money is payable under a 
decree is- a trustee, who appears on the proceedings to have 
been guilty of breaches of trust, and the court is satisfied that 
he is an improper person to receive Ihe money, he will be 
restrained from doing so, and another person will be appointed. 

Matson v, Dennis, 10 Jnr., N. S. • (s) 22 & 23 Viet. c. 35, s. 23. 

460. (t) 23 & 24 Viet. c. 145, s. 23. 

(r) Petty r. Styward, 1 Rop. in Ch, (w) Pell v. Do Winton, 2 De G. & 
57 i Vickers r, Cowell, I Beay. 520. J. 13. 
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The solicitor of the cesfuis que trust may be appointed^ and, 
being an officer of the court, may be appointed without giving 
security, upon his undertaking to pay the money into gourt (w). 

1888 . Where tlic debtor claims to be discharged by reason 
of pa}rments which were not specially made in respect either 
of the principal or the interest of the mortgage, the rule is 
that a general payment shall be applied in the first jdaee 
to sink the interest, before any i)art of the principal is dis- 
charged (m?). 

It is, however, the right of the debtor, in the first instance, 
to declare upon what account he pays the money (:p); according 
to the maxim quicquid solvitur, solmtur secundum modnm 
solventis; and wdicn he has so declared, the destination of the 
pa^^ncnt cannot be changed (y). 

But where the debtor omits at the time of payment, to 
declare upon what account the money was jmid, ho cannot 
afterwards do so (r). The right of appropriation is tlien with 
the creditor («), who may refer it to that one for which he has 
the least available security (i) ; and it has been held, that 
entries made by the debtor in his own books arc not sufficient 
evidence of the jiarticular application of money paid on a 
general account (c). A direction to the agent of a vendoi’ to 
apply in payment of the purchase-money, a sum in his hands 
belonging to the purchaser, has also been held not to discharge 
the vendor’s lien, where he was not informed of the mode of 
payment ; although the agent had acted upon the direction, by 


(v) Snare v. Baker, 13 Jnr. 203. 

(w) Chase v. Box, Frccm. Ch. 261. 
(a?) Mills V. Fowkes, 6 Bing. N. C. 

4 SC; per Shadwcll, V.-C. K., Bradley 
4 ’. Heath, 3 Sim. 359. So by the ckil 
law, Colqnh. § 1836; Bamnnd^s Moo- 
korjea v, Omeish Chunder Kace, G Mo. 
E. I. 289. 

(y) Fer Lord Kenyon, Ilnmmcrsley 
r. Knowlys, 2 Esp. 666; per Best, J., • 
Simson r. lagham, 2 B. & C. C5. 

(*) Per Lord llardwickc, Wilkinson 


V. Sterne, 9 Mod. 427. Lord Kenyon, 
in Hammerslnj v. Knowlys^ intimated 
that the debtor might make the appro- 
priation at a future time in respect of 
a foregone transaction; but the obser- 
vation appears to refer to the particular 
case, and not to oiTcct the general rule. 

(a) Mills 4?. Fowkes, 5 Bing. N. C, 
46.5. 

(5) Mackenzie r. Gordon, G Cl. & F. 
893, per Lord Cottenham. 

(c) Manning 4r. Westeme, 2 Vem. 
606 . 
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debiting the account of the purchaser^ and crediting that of the 
vendor with the amount (d). 

1289. On the other hand^ although under the civil law 
the application of the payment was regulated by the law, 
unless the creditor made an immediate appropriation (#?), he 
imayj by the law of England, declare upon what account he 
receives the money, at any time after payment, and before 
action brought, or account settled between him and his debtor ; 
and his written memorandum may be used after his death as 
evidence of his intention, and has been allowed to prevail 
against tlic oath of the debtor that he paid the money upon 
another account (/). 

When the debtor becomes bankrupt, the creditor’s right of 
nppropriation accrues to him and is fixed at the bankruptej" 
and must be I'egulatcd by the state of the account at tliat 
time (# 7 ). 

1290. When there has been no appropriation by cither 
party, tlic general presumption, (liable to be rebutted by evidenoe 
of a different intention (A),) is, that the monies were intended 
to be applied in discharge of the items of the debt con- 
secutively (f); and, therefore, where partners made a mortgage 
to their bankers to secure a running account, and, after tlie 
death of one of the partners, it was arranged that the account 
should go on with the new firm, which was then formed, and 
which aftyctwards became bankrupt, the debt which existed at 
the deatli of the partner was held to have been discharged 
by reason that a larger sum than was then due had been paid 
by the new firm before the bankruptcy (A). So the lien of tlie 
vendor for his unpaid purchase-money will be discharged by 

{d) Wront t\ Dawes, 26 Bcay. 369; City Discount Co. v. M'Lcan, 

4 Jur., N. S. 397. L. R., 5 C. P. C92. 

( 0 ) PerSirW. Grant, Clayton’s case, (&) Mills v. Eowkos, 6 Bing. N. C. 
1 Mer. 672; Oolquh. § 1836. 466; Clayton’s case, 1 Mcr. 672; Bo- 

(/) Wilkinson v. Sterne, 9 Mod. 427; dcnliam Parchos, 2 B. & Aid. 39. 

Simson v, Ingham, 2 B. 8c C. 66. * (A) Pearensido v, Dcrhani, 13 L. J., 

(^) Per Lord Cranworth, Johnson, N. S., Ch. 364, and see Dc Medewe’s 

Exp., 3 De G., M. 8c G. 286. Trust, Rc, 26 Beav. 688; 6 Jur., N. S. 

421. 
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payments made by the purchaser on a general account^ and 
which, being applied according to priority of receipts, would bo 
sufficient to cover the debt (/). 

In this respect also the rule of the English courts differs 
from that of the civil laAv, under which the payment was first 
applied in discharge of the most burthciisome debt; of that 
which earned interest rather than of that which carried none; 
of that which was secured by a penalty rather than of that 
which rested on simple agreement; and, where all were equally 
burthensome, of the oldest debt (m). And this seems to have 
been formerly the rule in England ; for it was laid down in an 
early case, that if mortgage debts, and also debts which do 
not bear interest, be owing by the same person, and he make 
a general payment, it shall be taken to have been paid towards 
discharge of the mortgage debt; because it is natural to sup- 
pose that he would rather elect to pay first the interest-- 
bearing debt (71). 


1891. The application of payments in discharge of Ihc 
items of the account in order of date prevails against the 
creditor, where he attemi^ts, post litem motam, to make an ap- 
propriation of general payments (a) ; and a solicitor, claiming 
costs in respect of transactions which he knew were beyond 
the powers of his clients, being trustees, cannot, post litem 
motam, appropriate general payments to costs incurred in 
respect of the unauthorized business. Such payments will be 
apjjlicd in discharge of costs which the clients were properly 
liable to pay ( 7 ?). It seems, also, that even if the costs had 
been cxj)ressly paid to the solicitor, he could not have retained 


(Z) Stnart v. Ferguson, Hayes, Ir. 
Eq. R. 452. 

(f») Clayton’s case, 1 Mer. 572; 
Stovcld V, Eade, 12 Mo. 370. Accoid- 
ing to a more precise but not Very in- 
telligible statement: 1st, to extinguish 
interest; 2nd, capital; 3rd, debts which 
the debtor owes on his own account; 
4th, the older debt; 5th, that which 
weighs most heavily on the debtor 
(Colqoh. § 1836.) In Scotland, if 
there be no appropriation by the 


debtor, the creditor by bis receipt may 
appropriate. If no appropriation by 
either, the creditor may appropriate to 
which debt be pleases, or to interest 
only. (1 Bell, Com. (Shaw), 73. See 
also Cam])bcll r. Dent, 2 Mo. F. C. 
292.) 

(w) Heyward v. Lomax, 1 Vcm. 24, 
( 0 ) Tardrew r. Howell, cited 1 IT. & 
M. 440. See 81 L. J., N. S., Ch. 57. 

(y?) PhoBuix Life Assurance Co., Re, 
1 H. & M. 433, ^ 
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tliem as against the cestuis que trust of the clicuis; and it 
ibllows that, even before suit, general payments could not have 
been appropriated as against them to such costs. 

1282. Where a payment is made in respect of a composition 
for several debts due to the same creditor, it will be applied 
rateably towards the discharge of all the debts, whether secured 
or nnsemred, although, by failure of the subsequnut poT-meut'*. 
lh«- rf^nntted In ]iis rUjIiis (»/\ 


I'lixfTia: I Mm;'!' 'j. i>i* Tin-; IS ki.k \<i: **k tmk iJt.or 

OR Security. 

1293. A security created by deed ought generally to be 
discharged by deed ; a record hy record ; or a wi-iting by 
writing (?•). 

By a release of all debts without more Avords are discharged 
and released all debts then owing from the releasee to the 
releasor upon sjiecialtics or otherwise, and upon statutes ; and 
by releasing the debt the security for the debt is released (s). 

An alleged release or forgiveness of the debt or of the in- 
terest of it cannot be established in equity merely by showing 
that the creditor had expressed an intention to release the 
debt, if there be nothing which amounted to a release at 
law {t). 

And although it was held by liord Hardwicke, that the 
mortgage could not be enforced in a case (m) in w'hich tlie 
mortgagor, having brought his \vritiiigs to the mortgagee, the 
latter said, ‘‘ Take back your writings, 1 freely forgive you 
the debt;” with other expressions showing an intention to 

I 

{q) Thompsem v. Hudson, L. R., G Cowper Green, 7 M. & W, 033. 

Ch. 320. (t) Asten v. Pye, 6 Vcs. 350, n.; 

(r) Per Sir W. Alexander, Cupit v. Bym r. Godfrey, 4 Vcs. C; Eilen c. 
Jackson, 13 Pr. 721; M‘Clel. 503. So, Smyth, 5 Vcs. 341; Reeves t\ Brymcr, 
by the civil law, “Nihil tarn natnralo* 6 Ves, 6 1C; Flower r. Marten, 3 JM. & 
est, quam eo genero quidque dissolvero C. 459; Peace v. Ilains, 11 Hare, 151. 
quo colligatnm ost.'* (Dig. 60, 17, 36.) (m) Richards v. Syms, 2 Eq. Ca. 

(j) Shop. Touchst. Preston, 842; Abr. C 17; Bam. Ch. 90. 

M. VOL. II. 3 F 
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benefit the mortgagor ; it is considered (or) that he treated this 
not as a mere declaration of intention^ but as a legal discharge^ 
equivalent to a rc-dclivery of the mortgage deed. And if the 
mortgagee cancel the mortgage, it is as much a release as 
cancelling a bond, provided it be done with intention to release ; 
but the question of intention is for a jury (?/). 

1284. But although no release be created at law, the cre- 
ditor may have so acted that he will not be allowed in equity 
to enforce his security; as i^ on the faith of the creditor’s 
representation, the debtor have done acts by which his position 
has been altered. This raaj' be illustrated by a case (-r) in 
•wliich the debtor, in consecpienec of the mortgagor’s dcolai*a- 
tion that he would not call upon him to pay rent for the 
mortgaged premises, continued in them instead of selling them 
for payment of the debt ; and it seems that this rule w’ill be 
more readily ai)plied to the release of interest than of principal, 
because an intention to release the latter Avould probably be 
evideneed by the giving up of the security (a). So if the 
promise to release were coujded with a condition, which has 
been perfonned by the debtor, and amounts to a consideration 
for the release ; — as payment of the probate and legacj' duty 
upon a debt promised to be released by the legatees of the 
creditor (&). 


1296. If a mortgagee have been induced by the mortgagor 
to re-convey to him, in consideration of the substitution for 
his mortgage of other securities, which arts afterwards found 
to h<i fictitious, the rc-conveyancc is void, and cannot be set 
up cither by way of estoppel or otherwise against the maker ; 

(ar) Ter Lord Longhborongh, Byni 15q. J84; 35 Bcav. 130; and see per 
V, Godfrey, 4 Vcs. 10; per Wigram, Turner, L. J., Taylor r. Manners, 
V.-C., in Cross t\ Si>rigg, G Ilafe, 56G; L. K., 1 Cb. 48. See also Money r. 
2 Mac. & G. 113. And see observa- Jorden, 2 Dc G., M. 8c G. 318; revd. 6 
tions of Tnrner, L. •!., in Taylor v, 11. L. C. 185, diss. Lord St. Leonards; 
Manners, L. R., I Cli. 48. llonglaa, Exp., 3 Deac. Sc Ch. 310. 

(y) Per Lord Hardwieko, Harrison . («) Yeomans Williams, and sec 

r. Owen, 1 Atk. 520; boo Gammer Cross v. Sprigg, sup, 

Adams, 13'-L. J., N. S., Ex. 40. (5) 'Faylor r. Manners, L. R., 1 Ch, 

(r) Yeomans v, Williams, L. R., 1 48. 
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whose equity against the estate is paramount over the title 
of mortgagees puisnC to him^ whether they lent their moncj'’ 
before or after the date of the release ; and although, if the 
re-conveyance had been made to them instead of to the mort- 
gagor, they might have been protected as purchasers for 
valuable consideration witliout notice of the fraud (c). But 
the prior ^mortgagee ’ will be restored to his position witliout 
prejudice to the rights of persons who arc alleged to have 
lent money on the faith of the release (d). 

1296. A creditor who has released the surety on the 
strengtli of a substituted security, which turns out to be In- 
valid and fraudulent, will also be restored to his riglits against 
the surety, altliough the latter wore innocent of the fi*aud; 
being, however, bound to restore to their former position per- 
sons who had made advances to the surety on the fiiitli of his 
release by the creditor (tf). And it was said that the result 
would have been the same if the substituted security had failed 
through mistake, instead of fmud. Nor can a surety, who has 
been released in consequence of his own misrepresentation, bo 
excused from liability on the ground tiiat he was j)revented 
by the release from suing the principal debtor, though the 
misrepresentation were innocent on the part of the surety. 

But if after a release has been fraudidently obtained the 
mortgagor, with the concurrence of the puisne incumbrancer, 
makes another security, under which the estate is sold, it 
cannot be followed against the purchaser claiming for value, 
without notice, and on the faith of the release ; nor can any 
part of the purchase-money, which lias been received by the 
puisne incumbrancer without notice of the fraud, be recovered 
from him(y’). 

1297. A judgment may be disclvirged by release ( y) ; but 
the release from a judgment of part of any of the heredita- 
ments charged therewith- does not now affect the validity of 

(O Eyre v. Barmester, 10 H. L. CL (O Scholeficld r. Templcr. supra. 

90; 8 Jur., N. S. 1019- (/) Kyro r. Bnrmcstcr, 10 Jur., N. S, 

(d) Id. ; Scholefield v. Tompler, 4 379, 687. 

De G. & J. 429. (^) Litt. s. 607. 
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the judgment as to the hemlitaments remaining unreleased, 
or as to any other property not specially released; without 
prejudice nevertheless to the rights of all pei’sons interested 
in the hereditaments or property remaining uni'cleased, and 
not concurring in or confirming the release (k). Tliis is in 
accordance with the general law concerning pledges, that 
release of part of the seciu’ity is only an extinguishment 
pro tanto ; as, on the other Imnd, payment of paj't of th^ 
i?f*ht Irnve.c the t'ompletf* for rho residue' (/ », 

1 f398. A ma.>' niso .^•*i-off, wliii'li 

lii»\vrvi-r iliios iiMi, SIS ill rlj<* rlvil Ijiw. laki- in oiir l•olllly 

juid. Ill I he absence of a .special agreeuvjnt botli tlebt-: 
subsist notwithstanding the cross demands, and may bo sepa- 
rately dealt with {j). 

But the benefit of a set-off may now be obtained by way 
of counter-claim in an action to enforce the demand against 
which the right of set-off is claimed, subject to tlie power of 
the court or judge to refuse to allow it to be so disposed of, 
wdicre it would be inconvenient or improper (A), 


Chapter IX. Part 3. — Op Merger and Waiver, 

1299. Of Merge of the Debt, 

1328. Of Merger of the tSean itg, 

1336. Of fairer. 

1298. There shall not after ihe 1st November, 1875, be 
any merger, by opevatiori of law only, of any estate, the bene- 
ficial Jiiterosl III which would not be deemed to be merged or 
cxtinguhhcd in equity (/), But before this enactment, the 
rules of law Averc no guide upon this subject 1o courts of equity, 
wlihdi sometimes held a cliarge to bt> merged Avherc it Avould 
have subsisted at law, aiitl sometimes prescived it where at law' 
it would have been merged (//#). 

(70 22 & 2.3 Viet. c. .35, s. 11. Orel. XIX. (3). 

(i) Story, Bailmcntft, § 301. (7) Supreme Court of Jadicatare 

(j) Pettat V. Ellis, 9 Vcs. 5C3; Pin- Act, 1873, c. 60, s. 25 (4); Coinraence- 

nock Harrison, 3 M. & W. 5.32. menf Act, 1874, c. 83, s. 2. 

(7r) Judicature Act, 1873, s. 24 (.3) ; (?;#) Forbes v, Moffatt, 18 Vcs. 384. 
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1300 . Where a person is or becomes entitled to the inherit- 
ance of an estate^ of a charge upon which he is also the owner, 
and it is indifferent to his interests whether the charge should 
or should not subsist, a presumption arises in equity at his 
deatli(n), that the charge has merged in the inheritance (o). 
And if a person so entitled, or so entitled in equity (his trustees 
for sale having the legal interests), sell the estate free from 
incumbrances, he cannot say that there was no merger as 
against the purchaser (j!?). 13ut the leg|pl merger of a charge, 
by the conveyance of it and the estate to trustees, would not, it 
seems, before the late act affect the equitable interests of the 
owner of the estate if he be only tenant for life (7). The 
owner, if he will, may also preserve the charge ; the presuinj)- 
tion Against mei’gcr being rebutted by some direct expres- 
sion (r) by him of a contraiy intention, or by such acts as 
cejuity will consider to be evidence of an implied intention; 
neither of which, however, will have any effect, until the time 
at which, but for the contrary intentioTi, the charge and the 
estate would have become united in one person («), or (if 
neither of these exist) when? under the particulai* circumstances 
of the case it appears more lor the benefit of the owner, that 
the charge should be kept on foot (/) ( 1334 ). 

It appears to have been formerly thought (w), that the prin- 
ciple of merger applied only to the union of an equitable charge 
witli the inheritance, and not where the charge is secured by 
a legal interest ; but it is now well settled (a:) that no such 
distinction exists. 


(«) Swinfen t\ Swinfen, 29 Ucav. 
199; 7 Jur., N. S. 89; Allen r. Ald- 
ridge, G Jut. 183. 

{o') ITorbcs V, Moffett, 18 Vcs. 384; 
rarry v. Wright, 1 Sim. & S. 369; 6 
Knss. 142; 'J'ylcr v. Lake, 4 Sim. 351; 
lleTis V, Barrett, 14 Bray. 551; Hatch 
V. Skelton, 20 Bcav. 453; I’carB r. 
Weightman, 2 Jur., N. S. 586. 

(p) Biilkclcy r. Hope, 1 Kay & Jo. 
•182; 1 Jiir., N. S. 864. 

(q) Id. 

(r) Bailey r. Bicharddoii, 9 ^are, 
7«4. 

(;») Tyrwhitfc r. Tyrwhitt, 32 Bcav. 


244; 9 Jur., N. S. 346; 32 B. J., CIi. 
553 ; Wilkes r, Collin, L. K., 8 Eq. 
338. 

{t) ForbcH r. Moffett, supra; Karl 
of Clarendon r. Barham, 1 Y. A C. 
C. C. 688; Gwillim r. Holland, cited 
18 Ves. 393; Chester t\ Willcs, Ambl. 
246. 

(«.) Chester r. Willcs, supra ; Duke 
of Chandus r. Talbot, 2 1*. Wms. 601; 
Thornes r. Kemeys, 2 Vein. 318. 

(w) Astlry r. Millcs, 1 Sim. 208; 
Gower v, Gower, 1 Cox, 53; IVyud- 
hein V, ICarl of ICgvcmont: Ainbl. 755. 



806 


l^tEROER OE 1>EBT XJTOX 


1301. These princix^lcs are of extensive application, not only 
as regards the rights of the owners and persons entitled to suc- 
cessive or limited interests in estates, and their representatives, 
but also as they affect the priorities of different incumbrancers 
by way of mortgage. Where, for instance, the purchaser of an 
equity of redemption pays off the first mortgage, and takes a 
I’cconvcyance (y) ; or a mortgagee takes a conveyance of the 
equity of rcdemjjtion, in consideration of the debts due to him- 
sclii and the other mortgagees, whom he covenants to pay (z) ; 
or an incumbrancer pays off arrears of head rent due on the 
estate, and afterwards purchases tlic inheritance («), in all these 
cases the debt which has been discharged will, primA faciei 
merge, as against tlic other incumbrancers. 

So wdicrc a third incumbrancer, having notice of the second 
mortgage, bought the estate, contracting to i>ay off' the incum- 
brances, and the first mortgagee reconveyed to a trustee for 
the purchaser in fee; the second mortgagee was held to have 
become first incumbrancer, both as against the purchaser and 
an incumbrancer from him, vdio, having constructive notice 
of the second mortgage, had advanced the money for i)aymcnt 
of the first (A). So if a new mortgagee pay off* the debt, and 
take an assignment of the mortgaged estate, but the deed con- 
tains no assignment of the moitgagc debt, and no intention to 
l)reservc it is otherwise shown, the debt will be extinguished (c). 
Such an intention has, however, been inferred from an assign- 
ment of the estate to the new mortgagee in as full and beneficial 
a manner as that in which the original mortgagee could have 
held it (d ). 

130S. It lias even been laid down, that the {nirchascr of 
an equity of redemption cannot kcej) up a charge for his own 
benefit. In the case of Mocatta v. JMurgatroyd (c), the mort- 
gagee of a sliip had returned tlie bill of sale to the mortgagor, 

(y) Tonimin v. Stecrc, 3 Mcr. 210; (6) riirry c, Wri^jUt, 6 Russ. 142. 

Mockcusio V. Gordon, 6 Cl. & F. 883, (c) Medley t?. Horton, 14 Sim. 226. 

per Lord Cottenboxn. (f/) Phillips v. Gutteridge, 4 Be G. 

(£) Broi^ t^. Stead, 5 Sini. 535. & J. 631. See also Irby v, Irby, 25 

(a) Garnett v, Armstrong, 4 Dm. Bcav.'632. 

& War. 182. (r) 1 P. Wms. 392. 
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who was thereby enabled to re-mortgage different parts of the 
ship to other persons, and the first mortgagee acquiesced in 
tliose mortgages. He afterwards took a release of the equity 
of redemption. It was held, that the subsequent mortgages 
should be preferred to his, because of his carelessness and 
Hcquiescencc; and that though he had taken a release of the 
equity, it did not oblige him to pay the intermediate mort- 
gages if he would waive the release. 

In the case of Greswold v. Mar sham (y*), the mortgagee 
having notice of two out of three subsequent judgments, which 
had been confessed by the mortgagor, took (after a decree for 
foreclosure) a conveyance of the c([uity of redemption, and 
was decreed to pay the two judgment creditors; but the 
third had no relief because he gave no notice in time of his 
judgment. 

These cases ‘‘arc direct authorities,” says Sir William Grant, 
M. R., “ to show, that one purchasing mi equity of redemption 
cannot set up a jirior mortgage of his OAvit, nor, consequently, a 
mortgage which he has got in, against subsequent incumbrances 
of which he had notice;” and ajiplying the doctrine thus laid 
down to the case before him, the learned judge held (-7), that 
the purchasers of an ccpiity of redemption, who had paid off a 
prior mortgage out of the purchase-money, and taken a convey- 
ance of the legal estate, could not set up that mortgage against 
an annuitant, who had originally taken subject to it. And 
Turner, L. J., when V.-C., referred to this judgment as good 
law ( 4 ), but his observation appears to have been extrajudicial, 
since he expressly declared the principle to be inapplicable to 
the case before him. 

On the other hand, Knight Bruce, L. J., in a somewhat later 
case (observing (2) of the cases of Mocatta v. Miiryatroyd and 

(/) 2 Cli. Ca. 170, the sajc was expressly made subject to 

{fj) Tonlmin r. Stccre, 0 Mcr. 210. the claim under the agreement, thongh 
111 Smith V. JPJtilUjfs it was held, that tlic validity of the claim was not ad- 
an cqnitablo mortgagee, who had pur- mitted. (1 Keen, 091.) 
chased the inheritance, was bound to (A) Squiiv Ford, 0 ITare, 47, und 
perform an agreement for a lease made* see Chesshyre v, Biss, 2 Gif. 287. 
by the mortgagor, with notice of the (i) Watts r. Syiiies, 1 Dc G., Mac. 
mortgage, on the ground of merger; G. 240. 
but it seems to have been thought that 
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Oraswold v. Marshami iij^on which Sir W. Grant expressly 
rested his doctrine, J always doubted, and still doubt, whctlier 
the cases mentioned by him go that length ”), held with Lord 
Cramvortli, L. J.,on appeal from the V.-C. of England, that 
a piurchaser of an equity of redemption, Avho had paid off the 
first mortgage out of the purchase-money, might, having shown 
an intention of doing so, stand in the first mortgagee’s place 
against the next incumbrancer. And it is submitted, that the 
doctrine attributed to Sii* William Grant, is not in truth sup- 
poi*tcd by the only authorities cited in suppoii; of it. lii»thc 
case of Mocatta v. Muryatroyd it was indeed said, that the 
release did not oblige the prior mortgagee to pay the other 
incumbrancers, provided he would waive it ; the inference it is 
])rcsumed being, that if he would not waive it, he must pay 
them. Hut this is surely a loose way of expressing so bi’oad a 
rule ; and it seems by the report, that if the release had l)ecii 
waived, the first mortgagee could not have set uj) liis mortgage 
against the later ones, because hy his acquiescence and careless- 
ncssj he luid been already 4cclared to have lost his priority. Of 
even less value on this point seems to be the decision in Gres- 
wold V. Marsham. The two judgment creditors had there 
offered to redeem the moi’tgagee, who afterwards, and, it seems, 
Ijehind their backs, got a foreclosure decree, and thou took a 
release. Here there was an act of fraud, quite sufficient, it is 
presumed, to postpone the mortgagee. But in fact when the 
release was made*, there Avas notliing upon which it could ope- 
rate. The equity of redemption had been ahready destroyed l)y 
the foreclosure. How then could a case, in which the release 
had no effect, be an authoi’ity for its alleged power of utterly 
destroying the mortgagee’s original debt (A) ? 

1303. The decision in the case of Toulmin v. Sieere will not 
justify the contention tliat if a first mortgagee purchase tlie 
equity of redemption from a mesne assignee, who took it subject 

(Jt) It may 1>c objcrtcil that the paid the money to prevent ftirthcr liti- 
cision in Toulmin v. St cere was acqal- *gatiou. (5 11usb.148.) Note also, that 
csced in*<^ bat an ajipcal was signed it was not necessary for the decision to 
against it, though not prosecuted, bc<* lay down the rule so broadly, 
cause a relative of one of the parties 
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to a mortgage to tlic original mortgagor for tlie purchase^moiicy, 
the first mortgage is so merged that the mortgagor is relieved 
from his covenant to pay, and let in as a prior incumbrancer in 
]’cspect of the security for his purchase-money (I ) ; nor where 
the prior mortgagee has accepted a security on the mortgaged 
property, in a different form, from and in lieu of his original 
security under an arrangement to which the puisne incum- 
brancer is not a iiarty and to Avliich he does not accede, w'ill the 
latter be allowed to claim the benefit of the merger (wi). Nor 
will it enable the mortgagor to set up against his puisne incum- 
brancer {n) a prior mortgage created by himself, and of which 
he has obtained the benefit either by transfer, or by buying from 
the first mortgagee under his power of sale ; because if the 
mortgagor pays off a charge on the estate, he does so tor the 
benefit of the inheritance, and of all who are entitled to subse- 
quent charges thereon. However, if is considered that a jiur- 
chasc by the mortgagor after several boiut fide mesne transfers, 
miglit be set up, since the mortgagor would not then be found 
] laying into the hand of the prior mortgagee, money which he 
is bound by his contract to pay in discharge of his debt. 

1304. It has also been held that a term in the hands of 
a trustee for a mortgagee, does not become si satisfied term so 
as to deprive the mortgagee of its protection against the dower 
of the bankrupt’s wife ; by reason that the mortgagee has taken 
a conveyance of the fee discharged from the equity of redemp- 
tion, ill consideration of his releasing the bankrupt’s estate from 
the debt (o). 

1306. The trustees of a deed for the benefit of creditors, by 
which all the real and personal estate of the debtor has been 
conveyed to them, do not thereby become owners of the estate, 
so as to cause the merger of a judgment assigned to them by 
one of the creditors (/y). 

(Z) llaydou t\ Kirkpatrick, 11 Jur., (/*) Otter v. Lord Vaux, 2 K. St if. 
N. 8. S3C; 34 Bcav. 616. • 660; C De G., M. & G. 638. 

(«0 StcTcns V. Mid Hants Railway (o) Anderson v. Pignet, L. R., 8 Ch. 
Co., L. R., 8 Ch. 1064. 180. 

(.P) 8a*dre r. Ford, 0 Hare, 47. 
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1306. The rights of tlic adult tenant In tail, and of the 
tenant for life, are governed by special equities arising out 
of the nature of their estates. Where an adult tenant in tail, 
having the ordinary rights which belong to that interest, pays 
off a charge, the presumption (but which arises from inference 
only, and may be rebutted by evidence) is, that he has done it 
to benefit the estate (</) ; contrary, it seems, to tlie earlier rule, 
which did not extend the presumption of merger to the case of 
tenant in tail (r). The presumption stands on the reasoning, 
that as the tenant in tail cani if he Avill, acquire the fee simple, 
an inference arises from his not doing so, that he intends the 
estate, which, in fact, jmsscs by his forbearance to the remain- 
derman, to i>ass to him freed from the charge. 

1307. ]Jut no merger will be i)rcsumed of a charge paid off 
by one possessed of an estate defeasible under an executory de- 
vise (js); such a person is not within the principle which aflecls 
tenants in tail, because he cannot of his own act make his estate 
indefeasible ; and although he is not like the tenant for lifis 
because iq)on a contingent event his estate may become indefea- 
sible, yet the same principle is applied to him which is applied 
to the tenant for life. 

1308. As to whom, whctlier he be simple tenant for life 
or tenant for life with remainder in fee to himself (^), after 
contingent remainders, and whether {ii) the estate be, or be 
not inalienable; the rule is, that by payment of the charge 
he shall be presumed to be a creditor for the amount, because 
of the scantiness of his estate, even tliough he have done no 
act to show such an intention ; for it will not be supposed that 

iq) Jones v, Morgan, 1 Rro. C. C. tory devise take effect or not. In Wig^ 

217; Kirkliam Hiiiith, 1 Yes. 257; sell v. Wlgsell Sim. & 8. J64), the 
Drinkwatcr r. Comlje, 2 8ini. 310; estate tail was not nltimately defeated, 
Emith r. Frederick, 1 Russ. 208; St. but hero the defeasible estate was. Sec 
Paul V, Dudley, 15 Yes. 173. tlie observation of Sir A. Hart on these 

(r) Duke of Chandos e. Talbot, 2 cases, 1 Sim. .345. 

P. Wms. C04; Chester Willcs, Ainbl. • (^) Wyndham Earl of Egremout, 

246. ... Ambl. 753. 

(jf) Drinkwatcr v. Combe, 2 Sim. & (w) Countess of Shrewsbury «. Earl 

S. 340, It seems, whether the execn- of Shrewsbury, 1 Yes. jun« 227. 
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he would discharge a debt on another man’s estate (^r). And 
if tenant for life mortgage subject to a prior charge on the in- 
heritance which he afterwards pays off, and procures to be 
assigned to a trustee for himself, and he and the trustee then 
sell for valuable consideration, the mortgagee of the tenant 
for life has no equity against the purchaser (y). And even if, 
upon payment of the charge, the tenant for life have taken an 
assignment, connecting it with the legal estate of inheritance, 
and have so primd facie put an end to the charge, something 
is yet required to show an intention to exonerate the inherit- 
ance (r). No obligation is upon the tenant for life to declare 
or show any intention to keep up the charge, and the burden 
of proof is on those who claim to have the estate exonerated ; 
but, it has been said, that the smallest demonstration that the 
tenant for life meant to jiay the money himself will prevent 
his representatives from laying claim to it (a). 

1309. Tenant in tail in remainder, who cannot at his plea- 
sure acquire an absolute interest, but may be defeated by the 
biith of issue of another |)crson (6), and tenant in tail with 
poAvers of leasing and jointuring, but Avho is restrained from 
alienation (c), stand in this particular in the same position as 
tenant for life. . 

And both as to tenant for life and tenant in tail in remain- 
der the equities remain- unchanged, though the one afterwards 
acquires the fee and the other an estate capable of enlargement 
into a fee, and the existence of which at the time of payment 
of the charge would have caused a merger (rf). The charge, 
however, only remains luimerged in the case of the tenant in 
tail in remainder where he has become entitled to it by pay- 
ment. Whore it devoh'cs upon him Avithout any act on his 


(.i;} Jones r. Morgan, J Bro. C. O. 
217; Faulkner v. Daniel, 3 linrc, 199; 
Jameson Stcia, 21 BcaA\ C; Cole 
r. Stately, G Jur. 314. 

(^) llarmau v. Forster, 1 D. & Wal. 
037. 

(s) Burrell Earl of Egremont, 7 
Bear. 203. 


(fO M. 

(6) Wigscll V. Wigscll, 2 Situ. & St. 
304. 

(r;) Countess of ShreAvsbniy v, Earl 
- of Shrewsbury, 1 Ves. jun. 227. 

(^) Horton t\ Smith, 4 K. & J. 624; 
Wigsell V. Wigscll, supra ; Trevor r. 
Trevor, 2 M. & K. 673. 
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part, it will merge if no contrary intention be expressed, and it 
be indifferent to him wliether it shall merge or not (c). 

Where tenant in tail is an infant, there is also no presump- 
tion of mei’ger {f)i for which one I'cason, viz. that non- 
merger was more beneficial for the infant, because he could 
dispose of the charge, but not of the estate, during his infancy, 
has now fliilcd ; but as the presumption of merger, in tlie case 
of tenant in tail, goes on tlic principle that he can acquire the 
fee, it seems there will still be no merger in the case of the 
infant tenant in tail. A payment by the order of the court 
out of an infant’s estate will not cause a merger, as no inten- 
tion to prejudice the estate or interest of the infant can be 
imputed to the court. 

! As tlic lunatic tenant in tail, like an infant, cannot acquire 
the fee, it seems there should be no merger in his case(/ 7 ). 
JJut as to lunatics seised in fee, the charge will merge on the 
usual presumption, and because between the real and personal 
representatives, who are all volunteers, there is no equity to 
change the nature of the proi)erty (A). 

1810. The principles respecting payment of charges by 
tenants for life apply only remotely, if at all, to the payment 
of bond debts, for by payment of a bond debt the legal right 
to sue is gone ; and if the equitable right be preserved, by 
showing an intention to preserve it at the time of payment, 
the tenant for life is still only in the same position as other 
bond creditors. The presumption also is strongly against the 
intention, which, even if it exist, cannot be made available 
after such a lapse of time, that the bond creditor, if suing for 
himself, would have no right against the estate (/). 

131,1. The principle of >vant of equity to bring back a 
charge already merged also ap^dies where after tlic merger 

(i?) Horton r. Smith, and see Wynd- (y) Coote, Mort. 3»7, ed. 8. 
ham V. Earl of Egremont, Ambl. 758. (/e) Lord Compton v, Oxenden, 2 

(/) Wore Polhill, 11 Vcs. 257? Vcs. jiiii. 2(51. 

Thomas .ji;. Kemeys, 2 Vern. 848. See (i) Morley a, Morley, 5 l)e G., Mac. 
2 Ves. jun. 264, and Bulkclcy t*. Hope, & G. CIO) and see lloddam v. Morley, 
1 K. & J. 482. 2 Koy & Jo. 836; revd. 1 Dc G. & J. 1. 
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the estate goes over. Thus, where the same person being 
tenant in tail in remainder of two estates, the produce of the 
sale of part of one of them was applied in redeeming the land 
tax on botli; the land tax was held to have been so merged, 
that upon one of the estates passing from the tenant in tail to 
another person, the former had no equity to charge it with the 
money applied to the redemption (A). 

1318. lusw. Im* 

(diilcM' iIm* tIm* i'li;iri;> lu ili-* 

mT i)if U'IIiHiI ill tiiil. 'riiiio. in 

mil |»ni<l «»fl* u jimrrg.Mgt*, hy :i un’iii. mI’ \^hi*'li in- 

iiii ;i Itt-rw :ird.< '‘‘••lilrjl ilm :is \f In* m-r-i 

absolute owner, and gave legacies to the persons entitled in 
remainder by his will, which rcfi*rred to the settlement; it was 
held (/), that those persons claiming the estate under the ori- 
ginal settlement most make satisfaction for the (charge to the 
pei'sonal estate of the tenant in tail. 

1313. It remains to he considered, by what acts an inten- 
tion against, or in favour of, merger may be shown by tenant 
in fee or in tail, and by tenant for life respectively. 

I'lie evidence may in the first place be either direct or pre- 
sumptive (m), and j)arol evidence (n) may be used. 

Merger may be prevented by a conveyance to a trustee, 
with an express declaration (a) that the object wfis to preserve 
priority in respect of the debt paid off. And where no assign- 
ment had been made, an express declaration of intention, in a 
ease whore a purchaser paid off the first mortgage, evidenced 
by the written declaration of the mortgagor that the pureliaser 
should stand in the first mortgagee’s pla(;e till the assignment, 
has also been held (/;) sufficient to confer the priority of the 
latter upon the purchaser, although the* payment was stated to 
be made out of the purcliase-nmiiey, i?i discharge of the first 

I 

(A) Harrison v. lioand, 2 Do G., (c) Bailey t\ Bichardson, 9 Hare, 

Mac. & G. 190; 17 Jur. 563. *734. 

(?) KirkUam v. Smitbi 1 Vcs. 267. (p) Watts v. Symes, 1 He G., Mac. 

{ni) Hood r. Phillips/ 3 Bear. 513. & G, 240. 

(;») Astley v. Milles, 1 Sim. 298, 345, • 
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mortgage. And a statement in a vcsiduaiy account passed by 
the owner of the estate at the stamp oflSco, that he had retained 
a sum of nionej' towards payment of the mortgage, coupled 
with his written instructions for the settlement of the estate, 
after payment of the mortgage deht^ was held to show that he 
considered the charge to be in existence ; but part of the estate 
being leasehold, no stress was laid upon an expression in his 
Vill, that the devisees should take the property with all the 
liabilities attaching thereto (17). 

But a mere conveyance to a trustee without a declaration 
will not be sufficient (r) ; this being only one of the grounds 
upon which in equity the presumption of merger may bo rc»- 
butted, and not decisive evidence against the merger. 

\Vhere a person entitled to a reversion purchased charges 
on the estate, which w’crc conveyed to trustees, who declared 
that they lield them for the j)ii*^chascr, subject to the prior 
contingent rights and interests, but so that, as against the 
persons who might become entitled to such rights and interests, 
the charges should remain in existence ; it was held clear, that 
they did not subsist as against his devisees (^). 

1314 . Wlicrc a declaration of trust is made, the intention 
of preventing merger should be clearly and unequivocally 
stated, and it will be considered that if the intention did exist, 
it would be expressed in such an instrument, and be accom- 
panied by a declaration of ti’ust of the charge. In a declara- 
tion of trust, therefore, the intention will not be infeiTcd(#) 
from such a circumstance, as the form of a covenant by the 
trustee, to convey the estate to tlie owner, his heirs and assigns, 
or to such person as he, his heirs, executors, administrators or 
assigns should appoint. But a declaration that a mortgage 
term assigned to a trustee for the owner of the inheritance 
shall be held upon trust for him, his executors, administrators 
and ,assigns, without mention pf his heirs, may assist strongly 

(jf) Hatdi r. Skelton, 20 Bear. 453.* («) Lord Selsoy r. Lord Lake, 1 

(r) Party r. Wright, 1 Sim. & St. Bcav. 146. 

.*169; 6 Boss. 142 ; Hood v. Phillips, (Q Uood v. Phillips, supra. 

3 Bcav. 613. . 
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tlie ])rosuinption against merger, provided it be made in tlio 
cliaracter of owner of the charge (?«). Such a declaration made 
by the owner and another, whei'e they happened to be tnisteos 
of the fund, was treated as a mere declaration of the trusts by 
which the fund was originally affected. 

1316. The payment of interest, much beyond what the 
profits of the estate would have discharged, raises, in the case 
of tenant for life, a presumption that he meant to merge, and 
not to preserve the debt which he has discharged (v ) ; jaiul 
merger has been also held to be caused (in the absence of 
evidence showing a contrary intention) by the effect of a 
general release (a?) by the tenant for life to the trustees of the 
settlement, by which a tenn was created in them for securing 
tlie charge; as amounting to a declaration that the charge 
should not be raised. 

I Jilt, ill considering the effect of a release, note that the 
general intention will be carried out, and conditional and pro- 
visional terms supported; so that where a judgment creditor# 
executed a deed, by which tlic debtor conveyed all his real 
and personal estate for the benefit of creditors, and they 
covenanted that It should operate as a general release, but 
should not destroy the mortgage, pledge, lien or other specific 
security of any creditor, the judgment creditor was held not 
to have released the judgment so as to affect his priority over 
a subserpicnt judgment creditor, not a party to the deed (y), 

1316. On tlie other hand, the presumption in favour of 
merger will be strengthened (though not concluded), if tin* 
owner of the estate dispose of it by will, making no mention 
of the cliarge (unless there be other charges to which the 
devise is subject, and which arc also not mentioned), and using 
language calculated to exclude the existence of any charge on 

00 Gunter v, Gunter, 2.3 Beav. 671 ; (a?) Clifford v, Clifford, 9 Hare, 676. 

Tyrwhitt v, Tyrwhitt, 32 Beav. 244; • Solly v. Forbes, 2 Brod. & Bing. 

9 Jnr., N. S. 846. 38; Twopenny v. Young, 3 B. & C. 

(v) Jones V, Morgan, 1 Bro. C. C. 208; Green v. Wynn, L. B!, 7 £ti. 26; 
20.*5. Squire v. Ford, 9 Hare, 47. 
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the estate {z)y or iinclcr circumstances showing that it was not 
treated as subject to any charge («). If the owner mortgage the 
estate absolutely Avithout noticing the charge it Avill merge (i). 
And a charge secured by a bum has been held to merge (c*), 
contrary to the admitted Intention of the owner, where he 
settled the estfitc, covcuiantiiig fully that it Avas free from in-* 
cumbrances, cA'en though he aftcTO'ards made a disposition by 
TAull. whioh shoAA'od thnl ho <*niisidor<Ml it tf» b*^ siihsi«t5ng. Hur 
i:i :i hitor ( //). l:i\ Ii:h1 boon liv ili** 

giitii‘di:iiiy lit :«ii iNhiiif in l:iiL iliril. InivitiLi 1 h — 

«|nf‘:iihi‘«l ji < •I’l* ilif ills Aot ) 1 m i1i»* noM t•‘n:(llt in Inil'. 

u liM siiri'«*rM‘l 1*1 rt'i*M\**r\ jnnl iiiihIi* :i i*i*si*i I l»*ni**nl liy si |t:iri inilsti* 
inn Ml‘il»r I 'ilsiio nnlv . wiili tin- nsnsil »:;iMnT:il avmpIs. ?iih1 
eoA-enanted against mcuinbraiiccst,^^;, witii paiticiilar cxcejitions 
Avhicli did not refer to the land tax : but after the date of tin* 
settlement aliA^ays received the land tax by distinct and separate 
payments from the tenants, and dcAused it by his aauU ; it Avas 
held, that the settlement did not include the land tax, if there 
had been othcrAvise no merger. That there Avas none prior to 
settlement, seems clear on the authority of Ware v. JPolhill(f)^ 
for the first tenant in tail died an infant, and the second was yet 
an infant when he took the estate, and doAvn to the time of the 
recovery ; and the acts after the settlement seem also sufficient 
to prevent merger ; but query ^ if the construction of tlie deed 
itself can be reconciled Avith that in Gower v. Gower. 

A prior charge will not be held to subsist, as against a puisne 
incumbrancer, AA^here the OAAuicr of it, and of the estate. In dis- 
posing of the latter by an instrument to Avhich the puisne in- 
cumbrancer Avas not a party, has proAuded that the charge shall 
not be raised (y). 

1317. Even the express extinction of certain charges, and 

( 2 ) Hood V. Phillips, 3 Bear. 613; (jA) Blandell v, Stanley, 3 De G. & 
Grice v. Shaw, 10 Hare, 76; Swinfen S. 433; and sec Ncame v. Moorsoni, 
Swinfen, 29 Bear. 199; 7 Jnr., N. S. L. R., 3>Kq. 91. * 

89. (e) See also Bnlkeley v, Hope, 1 

(fl) Rtt r. Pitt, 22 Beav. 294; 2 Kay & Jo. 487; 1 Jur., N. S. 8G4. 

Jnr., N. S.^ 1010. (/) 11 Vea 267. 

(6) Tylljr r. Lake, 4 Sim. 361. (^) Farrow e. Bees, 4 Bear. 18, 

(c) Gower v. GoAter, 1 Cox, 63, 
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tlio conreyancc of ilio estato subject to another charge, docs hot 
necessarily imply an intention not to extinguish the latter; 'which 
may have been mentioned only to show the state of the title, and 
the nature and extent of the charges. And so it was held in a 
case in which the charge referred to was not capable of being 
extinguished at tlie date of the conveyance ; the grantor being 
only contingently entitled thereto (A). 

1318. There will be no merger, wher^ merger would prevent 
the operation of a trust to which the interest in question is sub- 
ject. *■ llcncc an annuity cliarged upon real estate in favour of 
a married woman for her separate use, will not merge in a life 
interest given her in the same estate, because the rents would 
then become subject to the conti*ol of the husband, contrary to 
the trust-( 2 ). 

1319. If the tenant for life of a manor take a surrender of 
laud* copyhold of the manor, and treating it as copyliold after- 
wards covenant to siuTcndcr to a mortgagee, although tlie court 
will compel the remainderman to re-grant in his favour, there 
is no equity for a re-grant in favour of a person who docs not 
claim under the mortgagee, and who would not necessarily take 
any interest under the re-grant to him (A). 

1380. A charge may subsist for a limited purpose only, and 
may, although merged, bo subject to liabilities as an existing 
charge. Thus, where a woman was entitled in fee to real estate, 
which descended to her from her father, subject to a mortgage 
made by him to secure money, to which she was also entitled ; 
after making both the land and the money a security fer an 
annuity and other monies, she devised the estate with otlier 
properly, after payment of her own debts, and after the affairs 
of her father should have been settled •(fov the settlement of 
which she had previously given directions), to IT., without 
referring to the mortgage debt. This was held (/) to cause 

• 

(A) Johnson r. Webster, 4 Dc G., <;!;) St. Paul v. Dudley, 16 Vcs. 167. 

Mac. & G. 474; 2 Jar., N. S. 69. (Z) Swabey r. Swabey, 16 Sixn. lOG, 

(i) Byam v. Sutton, 18 Jar. 847. 502. 

M. VOL. II. 3 G . 
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a merger, in favour of the devisee, such being the most natural 
way of discharging her father’s debt to herself ; but the mort- 
gage debt, being in existence at her death, remained subject to 
probate and legacy duty. 

1321. Where a tenant in tail in remainder, after a life 
estate, granted an annuity to the tenant for life, to cease 
upon liis deatli, or upon the discharge, by the tenant in tail, 
his heirs, executors, administrators or assigns, during the life 
of the tenant for life, of certain heavy mortgages to which the 
estate was subject, tlie mortgages were held to have merged 
in the inheritance ; for it could not be intended, in the absence 
of express provision, that the annuity should cease on payment 
of the mortgages, if the annuitant were to pay the interest 
to the tenant in tail, instead of the mortgagees ; tlicre being 
an obvious intention to relieve the tenant for life, and it being 
for the general benefit of the family that the estate should be 
exonerated (w)* 

1322. Where the evidence of the conduct or acts ot the 
owner of the estate is none or neutral, tlic course most bene- 
ficial to himself will be considered as that which he purposed 
to follow. The facts, therefore (w), that the estate is subject 
to debts and legacies, or other charges, to which the charge 
in question is paramoiint (unless the estate be devised to tlic 
owner of such a charge {o) ), even although from the state of the 
testator’s assets the liability, in the case of debts and legacies, 
be of little apparent importance, the uncertainty whether the 
estate will be sufficient to bear all its burthens, and other 
matters which make it better for the owner of the estate to 
j)rcscrve than to merge the charges, will be 4:akon as grounds 
for presuming his intention so to do. 

But this reasoning As to paramount charges does not apply 

(m) noghton v. Iloghton, lo Bcav. Ryom v, Sutton, 18 Jur. 847; Faulk* 

278. ner v, Daniel, 8 Iloro, 199; Hatch v, 

(n) Forbes v, MofPatt, 18 Yes. 384; Skelton, 20 Beav. 453. 

Earl "of Clarendon v. Barham, 1 Y. & (u) Swinfen v, Swinfen, 29 Beav. 

C. C. C. 688; Grice v. Shaw, 10 Hare, 199; 7 Jur., N. S. 89. 

76; Davis u. Barrett, 14 Beav. 642; 
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where the intermediate interests are created by the act of the 
owner liimself. Therefore where the owner in fee of an estate, 
subject to a charge in which he had a contingent interest, 
created estates by his marriage settlement, it was held, upon 
the happening of the contingency, that the charge had merged, 
and a bill by the representatives of the owner to establish it 
was dismissed ( p). 

Where on the construction of an agreement no intention to 
merge a charge is apparent, and there is no other contract 
to do so, it will not be admitted (y) as a valid argument to 
destroy a presumption against merger, arising from the interest 
of the owner of the estate, that the honesty of the transaction 
would be affected by the iiresumption. 

Where tenant in tsiil, believing himself to be seised in fee, 
subject to a term for securing a charge, made a mortgage as 
of tlie fee, and out of the proceeds paid off the charge, leaving 
the term outstanding, it was held (?*), that though there was 
an intention to destroy the charge, yet, as the whole estate 
could not under the circumstances be enjoyed according to the 
■whole intention, the term, never having been assigned, should 
be considered as subsisting to secure the amount of the original 
charge. 

1323. The intention to merge will not be imputed to a 
person on account of particular dealings with the estate, where 
those dealings are carried out in a manner, or by words, only 
explicable on the supposition that the person concerned was 
ignorant of his rights ; as where (s) a tenant for life, being 
also executor, paid off certain charges on the settled estate, 
imdcr circumstances which showed his belief that in the cha- 
racter of executor and residuary legatee of the settlor he was 
bound so to do. 

1324. Merger will not take effect, it seems, in favour of a 

ip') Johnson v, Webster, 4 Do G., ^ subsistence of the term, ClifTord v. 
Mac. & G. ^4. Clifford, 9 Haro, 676. 

(jj') Davis V, Barrett, 14 Bcav. 642, («) Burrell v, Earl of Kgromont, 7 

(r) Earl of Buckinghamshire v;. Bcav. 206. 

Hobart, 3 Sw. 186; and see as to the 

3 g2 
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person who acquires a title under circumstances amounting 
to oyidence of fraud. Tlius^ where the legal owner of an 
estate^ subject to a lien and a contract to execute a mortgage^ 
and not being in possession of the title deeds^ mortgaged the 
estate in fee to a person who made no inquiry for the deeds or 
into the title^ and afterwards conveyed the equity of redemption 
to the prior incumbrancer (who had no loiowledge of tlie legal 
mortgage), the prior incumbrance was not held to have merged 
in the equity of redemption (#). 

1326. Where a charge was declared to bind the estate, 
and the necessary deeds for securing the charge were directed 
to be executed by the tenant for life and tenant in tail ac- 
cordingly, but the proper means were not directed or taken 
to affect the fee simple of the estate; the tenant in tail in 
remainder, having refused to pay the charge, was directed (?/) 
to execute all acts and conveyances proper to bind the in- 
heritance. 

The hint thrown out in the case of Mocatta v. Murga- 
troyd (ar), that an incumbrancer who had got a release of the 
equity of I’cdemption might avoid the merger of his security 
by waiving the release (1802), seems to have met with no 
further support ( y). 

1326. The 40th section of the Statute of Limitations (r), 
which forbids any proceeding for the recovery of money secured 
by any mortgage, judgment or lien, or otherwise charged upon or 
payable out of any land or rent, but within twenty years after 
a present right to receive the same shall have accrued to some 
person capable of giving a discharge or release, unless some 
■part of the principal money or interest shall have been paid, 
or acknowledgment of the right given in writing, signed by the 
person by whom the same shall be payable or his agent to the 
person entitled thereto or his agent; and in such case, but 

(^) Worthington v. Morgan, IG Sim. {y) Brown v. Stead, 6 Sim. 685. 
547.^, («) 3 & 4 WiU. 4, c. 27. After the 

(fO Ware t*. Folhill, 6 Do G. & S. Ist January, 1879, twelve must he snb- 
455. stitated for twenty years. (Real Pro- 

Co?) 1 F. Wms. 895. perty Limitation Act, 1874, c. 67, s. 8.) 
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Avithih twenty years after such payment or acknowledgment^ 
or the last of them if more than one: will not deprive the 
personal representatives of the benefit of a charge which has 
been paid off, where tliere is no assignable person liable to pay 
the charge^ or who by the delay could be induced to suppose 
that it was abandoned or merged^ or where the rent out of 
which the interest is payable^ is receivable by, and belongs to, 
the person entitled to the interest : it being assumed by the 
act that there is a person by whom the chai'ge is presently 
payable, or who is capable of paying the principal or interest, 
or of making an acknowledgment of the right thereto (a). 

1327. Here it may be noticed, that upon the merger of 
tithes by virtue of the acts (i) passed for that purpose, tlic 
lands in which the tithes arc merged become subject to such 
cliargcs and incumbrances as affected tlic tithes before the 
merger, to the extent of the value of the tithes, and such 
cliargcs and incumbrances have i)riority over any charges or 
incumbrances which affected the lands at the time of the 
merger, and the lands and their owners arc subject (c) to tlie 
same liabilities in respect of the charges and incumbrances, 
as affected the tithes and their mvners before the merger. 

And by the oj)cration of the confirmation clause in the 
latter act (rf), which makes valid at law and in equity (subject 
to such charges and incumbrances) all instruments purporting 
to merge tithes, and made with the consent of the commis- 
sioners beford tlic passing of the act, tithes have been declared 
to be effectually merged by the act of a person absolutely 
without title to them {e) ; it being held that both the intention 
and the words of the act were as much directed to cases in 
which the person effecting the merger had no title at all to 
the titlics, as to tliose in which he had merely an insufficient 
title. 

{a) Bnrrcll Farl of E^^emont, 7 (c;) 2 & 3 Viet. c. 62, s. ] ; 0 & 10 

Bear. 206. - • Viet. c. 73, b. Id. 

(J) 6 & 7 Will 4, c. 71} 1 & 2 Viet. («1) 9 & 10 Viet. c. 73, 8. 19. 

c. 64; 2 & 8 Viet. e. 63} 9 & 10 Viet («) Walker v. Bentley, 9 Hare, 629< , 

e. 73. 
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Of Merger of the Security. 

1828 . The benefit of the security will also be lost when 
it merges in anotlicr security of a higher nature. As if a 
security by specialty or hypothecation be taken for a debt^ 
which was only secured by simple contract (^), and if a 
person having a security by deposit of dccds^ afterwards take 
a legal security on the same property for other advances, 
without any stipulation as to the first debt, the possession 
under the deed merges the former possession, and the security 
stands for the advances only {g). An original mortgage will 
not, however, be merged by a new mortgage on the same 
property taken as security for the old debt and further ad- 
vances (A) ( 1361 ). 

1329 . It is a necessaiy condition for merger of a security, 
that the remedy given by the liigher, be co-extensive with 
that under the inferior security. Therefore if several be 
indebted on a joint and several note, and some only of them 
execute a mortgage, the liability on the note will not merge 
in the covenant in the mortgage (z). 

13ut the original remedy against several co-debtors may 
merge in a judgment obtained against one of them, if the 
debt be the same, and the creditor, having notice of the joint 
liability, elect to take his remedy against one of them only (A). 
In such a case, if the co-debtors become bankrupt, the creditor 
pannot prove against the joint estates. Hut a voluntary elec- 
tion to take the single remedy is necessary to effect the merger, 
which docs not arise if the creditor has not an opportunity of 
suing die other co-debtors (/). 

1330 . There will be no merger unless the securities arc 

(/) Sec SaanderB t?. Milsomc^L. R., Bhorpe r. Gibbs, 1C C. H., N. S. C27; 
2 £q. 578; Elpis, L. R., 4 A. & E. 1. Boalcr v. Major, IS) C. B., N. 8. 76; 

(^) Vanghan t’. Vanderstegen, 2 lljur., N. 8. 565; 34 L. J., C.F.230; 
Drew. 289. explaining Price r. Moulton, 10 C. B. 

\h) Teniflon v. Sweeny, 1 J. & L. 561; Bate, Exp., 8 Dca. 868. 

710; ^0 Harris, Exp., B. R., 19 Eq. ' (Xt) Higgins, Exp., 3 Do G. & J. 
258. 83; 4 Jar., N. 8. 505. 

> (t) Twopoonj «. Boys, 3 B. & C. (1) Waterfall, Exp., 4 De O. & S. 

208; Ansell v, BolLer, 15 Q. B. 20; 199. 
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vested in the same persons (m ) ; the interposition of a trustee 
for tlic creditor is therefore commonly resorted to for the pur- 
pose of preserving the remedies under the original security. 

1331. It is also nepessary for merger^ that the debt com- 
prised in each security should be the same. Therefore a bond 
conditioned for the payment of sums already^ or thereafter to 
be advanced^ will not destroy the remedy on simple contract for 
the existing balance of account (n) ; nor^ on the other hand^ 
will the remedy for a debt of an indefinite amount be merged 
in a bond for a limited sum ( 0 ). 

1332. The same rules hold where the higher security con- 
sists of a judgment ; for although^ by suing out execution on 
the judgment, tlic debt will be extinguished to the extent of 
the sum realized by the execution, yet imless the demand be 
the same, and the judgment be confessed to the same persons 
who hold the inferior security, or it bo shown that the judg- 
ment was accepted in satisfaction of the debt due on that 
security (/?), or unless the creditor have elected to proceed 
against one only of the debtors (j ) , there will be no merger. 

It is also held that a judgment or other higher security, 
which for ordinary purposes would extinguish the original 
debt, will not so extinguish it as to prevent the creditor from 
making the debtor a bankrupt in respect of that debt, so long 
as it remains unsatisfied (r). 

1333. There will be no merger if the higher security be 
ineffectual. If, therefore, there be an equitable mortgage, 
with an agreement for a legal mortgage, and the latter be made 
but cannot take effect by reason of a prior act of bankruptcy, 
the bankruptcy . which avoids it will revive the equitable 
security («). 

Cm) Boll V, Banks, 3 Man. & G. 258; N. R. 497. 

3 Sc. N. R. 497. (y) Higgins, Exp., 3 Bu G. & J. 33; 

(n) Holmes v. Bell, 3 Man. & G. 213. 4 Jar., N. S. 695. 

(o) Norfolk Rail. Co. v. M-Nomara, * (r) Griffiths, Exp., 3 Bo G., M. & G. 

3 Exch. 628. 174. 

(jp) Brake v. Mitchell, 3 East, 261; (s) Harvey, Exp., 1 Mont. & C. 261 ; 

Bell V. Banks, 3 Man. & G. 258; 3 Scott, 3 Bca. 547. 
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1334. Merger of a security may be prevented by an ex- 
pressed or implied intention to the contrary (1300). A 
recital in the security that it is given by way of fiirthcr or col- 
lateral security, ■will prevent it both at law and in equity (^), 
and an intention against it may be sufficiently shown from the 
nature of tlic transaction, or tlic acts of the parties : as where 
a reversionary lease was deposited as security, and the debtor 
afterwards purchased and deposited with the same lender, as 
security for another sum, the lease in possession, it was held 
that there was no merger (m) ; and where a judgment debt 
entered up on a warrant of attorney given by an intended hus- 
band to his intended "wife was held not to be avoided by the 
marriage, because it was in the nature of marriage settle- 
ment (m?). Nor will a surrender of the earlier security bo im- 
plied on the ground that a security of a higher nature is 
vested in a trustee for the moitgagec, where no intention to 
abandon the earlier security is apparent (a*). 


Of IVaiver. 

1336. Waiver, which presupposes that the ];)erson to be 
bound is cognizant of his rights (y), may be express or implied. 
In cases of express waiver, no greater scope will be given to the 
language than the words will natuially bear. A waiver clearly 
limited by the words to part of tlie security, will not, therefore, 
affect the mortgagee’s right over the residue. Where a mort- 
gagee surrendered his legal interest in a leasehold security to 
enable tlic mortgagor to provide another security, but stipulated 
against prejudice to any other security that he might have for 
his debt, he and his assignee were held to be still entitled to the 
benefit of the covenants in the first mortgage, the legal interest 
only, and not the covenants, being within the operation of tlic 
surrender (z). 

(0 Twopenny v. Boys, 3 B. & C. (a?) Locking v. Parker, L. B., 8 ClJ* 
208; Pennell, Exp., 2 M., D. & Dc Q, 30. 

273. (y ) Vyvyiin v. Vy vyan, 30 Bear. 65. 

(1*5 Whitbread, Exp., 2 M., D. & Dc (z) Greenwood v. Taylor, 14 Sim. 
G. 415. 505; S. C. noln. Att.-Gcn. v. Cox, 3 

(n;) Dolling r. White, 17 Jur. 505. II. L. C. 240. 
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On the other hand^ the plain meaning of words will not 
be restricted^ on the representation of one of the parties that 
a more limited waiver was intended. And where a party to 
a suit consented by the decree to waive all right of priority, 
the court refused (a) to vary the decree after inrolment, on the 
ground of mistake ; referring, at the same time, to the danger 
of acting upon the supposition of what was intended by the 
parties, in the presence of a direct expression of intention. 

1336. The court will not be anxious to implt/ waiver from 
a mere omission, or other circumstance, from which the inten- 
tion cannot fairly be inferred. Thus, where it was provided by 
the mortgage deed, that, as between the mortgagor and his 
surety, a certain part of the security given by the priiiciiial, 
should be primarily liable to the debt, without mentioning the 
rest,' it was held (A), that the surety upon paying off the debt, 
had not lost, by the omission, the right to a transfer of the 
whole security. So where the surety pays off the debt, or 
interest in arrear, his j)riority is not waived (c) in favour of 
a subsequent mortgagee, by reason of his payment having been 
included in the security of the latter, and of the surety’s having 
taken from him a note to that effect. An iuteutiou to take an 
additional security, and not a waiver of his old right, is to be 
inferred from such a transaction. 

An assignee who has completed his title to the property docs 
not, by making an arrangement with the mortgagor, for sale 
of part of the estate, with the object of reducing the debt, forfeit 
liis priority over the rest (rf). 

1337. Where a creditor, having a security on the funds 
of liis debtor for part of his debt, takes another security on the 
same funds for his whole debt ; or having a security upon his 
debtor’s funds, takes afterwards, eitlier alone, but on behalf 
of himself and another creditor, or jointly ■with such other 
creditor, a security for both debts on tlic same funds, the earlier 

(<^) Drought V, Jones, 4 Dru. & War. • (c) Beckett v, Bootlii 2 Eq. Ca. Abr. 

174; and see 1 Cox, C6. 605. 

(ft) Bowker v. Bull, 1 Sim. N. S. 20; (ji) Martin v. Sedgwick, 9 Bear. 333. 

16 Jar. 4. 
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and (in the second ease) separate security keeps its force and 
rank^ and may be separately dealt with (c). lienee^ where a 
purchaser had given several bills of exchange for the purcliasc- 
money of a ship, and directed his agent to pay the amount 
of one of such bills to the vendor, out of the earnings of the 
ship, and afterwards directed the same agent to pay out of such 
earnings the amount of any current bills given in payment for 
the sliip; and the agent having accepted both orders, dis- 
counted the first bill, without notice of any other priorities, 
he was taken to have discounted it, as he had a right to do, 
on the faidi of its giving a first lien upon the freight : and his 
lien was accordingly preferred to that of the holders of the 
other bills. 

1338. A mortgagee may lose his right to payment of his 
mortgage debt out of the security in preference to all other 
claims thereon, by carrying on or adopting proceedings which 
arc inconsistent with that right. If a legal mortgagee com- 
mence (y) n suit for administration and sale of his deceased 
mortgagor’s estate, or adopt (^) such a suit, — as by filing a 
bill of revivor where the original suit has become defective, 
praying for the benefit of that suit, or even by coming in and 
seeking the benefit of the decree in the original suit — ^instead 
of suing for foreclosure, which is the remedy proper to his 
security ; by thus seeking a new right which is not included in 
his contract, he comes within that rule of administration suits, 
which makes the costs of the suit costs of administration, and 
payable, in the first instance, out of a deficient estate in pre- 
ference to the debts of the deceased ; and the mortgage debt is 
accordingly postponed to those costs. 

But it was held, tliat an equitable mortgagee being entitled, 
by his contract, to sell the estate and to recover the difference 
by proof against the mortgagor’s assets, might seek administra- 

(fi) Miln Walton, 2 Y. C. C. C. 15 Eq. 16; bat see Pricbord v, Fellowi^ 
S54. L. R., 17 Eq. 421. 

(jO Kencbel v, Scrofton, 13 Vcs. • (^) White v. Bishop of Feterborongh, 

870; Wontner r. Wright, 2 Sim. 543; Jac.402; Armstrong i^.Storer, 14 Bear. 

nnd8eoBraccv.Dnche8sofMarlboroagh, 535. 

Mose. 50) Spenal^B Estate, Ro, L. B., 
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tion and sale (486) of the mortgagor’s estate^ and yet preserve 
Ills riglit to full payment in priority to the costs of suit (A) ; it 
being, however, now settled that foreclosure, and not sale, is the 
remedy of the equitable mortgagee (i), the reason for this dis- 
tinction, which does not appear to have been before generally 
admitted (j), has ceased (884). 

1339. The right of a legal mortgagee is not, any more than 
an equitable right, altered by a mere decree for sale, unless it 
appear that the terms, upon which the sale was conceded, 
exclude the usual right of priority; for a mere decree for sale 
works no change in the rights of the parties. Therefore a 
legal (A) or equitable (/) mortgagee, who simply consents, in a 
foreclosure (?72) or administration ( 72 ) suit, to a sale of the estate, 
does not thereby give up his right to pa 3 micnt in priority to the 
costs of the suit ; and if several incumbrancers’ estates be sold 
imdcr a decree, by consent of the incumbrancers, the proceeds 
of the sale of each will be treated as the estate would have been 
treated, the mortgagees being paid their respective debts, inte- 
rest, and costs, according to priority, without a prior deduction 
of the costs out of the general fund (o). 

11^ immediately after the direction for an account of the prin- 
cipal and interest on the mortgage, the costs of the mortgagees 


(A) Tipping t\ Power, 1 ITare, 405. 
(i) Pryco Bury, L. K., 16 Eq. 153. 
(J) Wodo V, Wnrcl, 4 Hr. 602; not- 
withstanding Macrae V. Ellcrton, 4 Jur., 
N. S. 967. 

(A) llcpworth V. lleslop, 3 Hare, 
485; Curr v. Henderson, 11 Beay. 415; 
Cook V, Hart, L. U., 12 Kq. 459; Cnt- 
ficld r. Kieliards, 26 Bear. 241. 

(1) Wild V, Lockhart, 10 Bear, 320; 
Barnes i\ Bacstcr, 1 Y. & C. C. C. 401. 

(ta) Upporton v. Harrison, 7 Sim. 
444; Wild t\ Lockhart, Barnes v, 
Hnester ; Cook v. Hart ; Cutfleld v. 
llichaids, sapra. 

(n) Chissam tr. Bowes, 5 Russ. 29; 
Carr v. Henderson, 11 Bear. 416; 
Langton v, Langton, 7 Do G., M. Sc 
G. 30; 1 Jar., N. 9. 1078. It was held. 


in the court below in this c«asc, that 
the mortgagee’s claim should bo post- 
lioncd to the costs, on the ground that 
the proceedings were carried on by as- 
signees of the Cfiuity of redemption for 
the safety of the estate ; and that 
though, ns between the incumbrancer 
and the mortgagor, the latter would 
have been bound to indemnify the 
estate against such charges, yet where 
the estate is deficient, and the equity 
of redemption in the hands of a pur- 
chaser (between whom and the mort- 
gagee there is no privity of contract), 
the expenses should fall upon the cs- 
•tate, or upon funds derived therefrom, 
in priority to the mortgagee’s claim. 
(18 Jnr. 1092.) 

(0) Wild V. Lockhart, 10 Beav. 820. 
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are directed to be taxed^ there is an inference in the absence of 
express agreement^ that tlie usual priority was intended to be 
reserved ( p). 

And upon the same principle, if an equitable incumbrancer 
have consented to the sale of part of the estate to facilitate the 
execution ’of a trust deed for payment of the incumbrancers 
according to their priorities, he cannot be compelled to join in 
completing the sales on the terms that the purchase-monies shall 
first be applied in discharge of the c:^i 3 cnses of sale, or on any 
other terms tliau complete redemption ( 7 ). 

1340. The rules, tliereforc, arc, 

I. That if a mortgagee, not being by his contmet entitled to 
such relief, commence, join in, or actively seek the benefit of a 
suit for sale and administration of the incumbered estate, lie will 
lose his priority over the costs of that suit. 

II. That by simply consenting to the sale in a foreclosure or 
administration suit, the legal or equitable mortgagee only settles 
the alternative, in which the decree directs that the sale be 
made (i. e. free from or subject to incumbrances), but docs not 
waive his right to priority against the proceeds. 

The statutory power wliich enables the court to decree a sale 
instead of foreclosure docs not affect these rules, even as regards 
the infant heir of the mortgagor (r). 

1341. A jicrsonal decree for payment of a debt against an 
executor and devisee, who has admitted his liability to pay the 
debt out of the property devised by the deceased debtor, is con- 
sistent with the preservation of the liability against the estate, 
though no remedy bo given against it by the decree (s). 

1348. A x>crson who claims under a puisne incumbrancer, 
but has an advantage ever an earlier one by virtue of the cus- 
tody of deeds, and a declaration of trust (1341), does not forfeit 

Bames v. Racster^ 1 Y. & C. C. Mac. & G. GU8. 

C. 4 OI. (r) See Wade v. Ward, 4 Dr. 602. 

(^) Crosse V, General HevendoDary («) De Sorbein v. Blond, 2 De G. & 
and Investment Company, 8 De G., J. 158; 4 Jur.,N. S. 959. 
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his advantage (^) upon purchasing the equity of redemption from 
tho mortgagor, by contracting to retain part of the purchase- 
money to be applied in redeeming the prior mortgage, or (if no 
amicable arrangement could be made) in recovering the pro* 
perty adversely. 

1343. When it is contended that the benefit of a security 
has been waived by the acceptance of another security in its 
place, it is for tho owner of the estate to show that it was dis- 
charged by the taking of tho new security, and not for the 
creditor to disprove the substitution of tho new security for the 
old (m). The mere acceptance of a personal security for inte- 
rest in arrear, or other charge whether expressed or implied, is 
tlicrcfore not a waiver of the original security, oven if a receipt 
be given for the amount (w), though it is considered that against 
a piurchaser for valuable consideration of a subsequent interest 
in tho estate, on tho faith of an assurance (supported by the 
receipt), that no interest was due to the first incumbrancer, the 
latter would lose, his remedy against the estate (;ir). 

Tho absence of any mention of the original scciu’ity, and the 
reservation of interest at a different rate from that which was 
secured by it, have been treated as evidence that the new secu- 
rity was taken by way of substitution (y). 

1344. The creditor may also, by various acts or omissions, 
waive or lose his right against tlic surety of tho principal 
debtor. This will, of course, happen where the surety is dis- 
charged by reason of the giving by the creditor to the debtor 

(t) Stanhopo v. Earl Vcmey, 2 Eden, qnent seenrity was cumulativo and not 
81. substitutionary, unless tlicro were a 

(i«) This kind of extinguishment of clear expression of the animus novantli. 
a Bccurity was called in tho civil law (Colqu. Sum. R. C. L. §§ 1852—185.1.) 

novatlo; itositiva where a new oliliga- (t?) Barrett Wells, Prb. Ch. 1.11; 

tion was substituted for tho former Hardwick r. Mynd, 1 Anst. Ill; Cur- 

one; oumulatvca^ where a new one was tis r. Rush, 2 V. & B. 416; Saunflcrs 

created without destroying the first; v, Leslie, 2 Ba. & Be. 609. 
with a delegatio when a new debtor (ar) See observations of Sir A. Hart, 
was substituted; without it when the • Kemmis v. Stepnoy, 2 Mol. 86. 
debtor and creditor remained the same, (y) Brettle v, Burdett, 2 Be G., J. 
and the obligation only was changed. & S. 244i 
And (as it is in our law)^ the subse- 
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of further time, without the surety's consent^ or where, by 
reason of any other of the various acts not directly relating to 
the security, a release takes place under the general law of 
principal and surety (c). 

1345. As to those acts or omissions which relate directly to 
the security: a surety is entitled to the benefit of every se- 
curity which the creditor had against the principal debtor, 
(704, 1153), the whole or any part of whose debt he has 
discharged (a) ; and in the case of a crown debtor may obtain 
an order to stand in the place of the crown and to have the 
benefit of an extent (A) ; and the creditor is bound to hold and 
preserve the securities for the benefit of the surety, so that on 
payment of the debt he may receive them unimpaired (/?), 
whether the surety was or was not aware of the existence of 
the securities (rf), and whether they were taken by the creditor 
before or after the contract of suretyship (e) ; and even though 
the surety have taken a particular indemnity upon other pro- 
perly ; if lie have done so without knowledge of the security 
held by the creditm*, which was available for his own indem- 


1346. The right of the surety extends to all the equities 
which the creditor whose debt he has discharged could have 
enforced, not merely against the principal debtor, but against 


(s) See Pitman on Principal and 
Surety. And see Rees v, Berrington, 
and the notes thereon in 2 White & 
Tudor’s Leading Cases in Equity. 

(a) Mayhew v, Crickett, 2 Sw. 191 ; 
Goddard v. Whyte, 2 Gif. 449; C Jur., 
N. S. 1304; Allen r. Do Lisle, 3 Jur., 
N.B. 928. 

(ft) Reg. V. Salter ; Reg. v. Robin- 
son, 1 II. & M. 274, 275, ii. * 

(tf) Pledge i^.Buss, Job. 663; 7 Jur., 
N. S. 695 ; Capcl v. Butler, 2 Sim. & 
S. 467; per Turner, L. J., Wheatley 
ff^^astow, 7 Do G., M. & G. 261. 

(d) Mayhew v, Grickett, supra; 
Lake v. Bmtton, 18 Bear. 34; 8 De 
G., M. & G. 440. 


(c') Pledge t*. Buss, Job. 663; not- 
withstanding Newton r. Chorlton, 10 
Hare, 646; 2 Dr. 342; doubted by Knight 
Bnioc, L. J., 2 J ur., N. S. 840. See Pearl 
•r. Deacon, 24 Beav. 186; 1 De G. & J. 
461 ; Contes v, Coates, 10 J ur., N. S. 532. 

(/) Lake v. Brutton, and see Bran- 
don V. Brandon, 5 Jur., N. S. 256. 
Though nnder different circumstances, 
a person, who had made his own in- 
tciest in the mortgaged property liablo 
to the debt, was held to haye lost his 
right against the principal security, by 
taking from the principal debtor by 
way of indemnity a security upon 
other property. (Cooper v, Jenkins, 
32 Bear. 237.) 
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nil who nUim under him, and is, liherefore, not affected by a 
further mortgage executed by the debtor to a person who 
had notice of the first mortgage, though the subsequent mort- 
gagee got in the legal estate : nor by the circumstance that at 
the date of the first mortgage the surety was indebted to the 
principal debtor in respect of the mortgaged property {g). 
And where the debtor, having given collateral security for an 
orisrinal debt, afterwards borrowed a iuithcr sum which was 
guaranteed by tlic surety, ho was licld entitled to tlie benefit 
of the surplus value of the securities in his creditor’s hands, 
after the discharge of the original debt, towards payment of 
that for which he was surety (A). 


1347. Every person (i), who, being surety for the debt or 
duty of another, or being liable with another for any debt or 
duty, shall pay such debt or perform such duty, shall be 
entitled (A) to have assigned to him, or to a trustee for him, 
every judgment, specialty, or other security which shall be 
held by the creditor in respect of such debt or duty, whether 
such judgment, specialty, or other security, shall or shall not 
bo deemed at law to have been satisfied, by the payment of the 
debt or performance of the duly; and such person shall be 
entitled to stand in the place of the creditor, and to use all 
remedies, and, if need be, upon a proper indemnity, to use the 
name of the creditor in any action or other proceeding at law 
or in equity, in order to obtain from the principal debtor, or 
any co-siuety, co-contractor, or co-debtor, as the case may be, 
indemnity for the advances made, and loss sustained, by the 
person who shall have so paid such debt or performed sueh 


(jg) Drew v. Lockett, 32 Bear. 499; 
9.Tiir.,N. S. 780. 

(A) Fraed v. Gardiner, 2 Cox, 80; 
Copis V. Middleton, T. & B. 224; 
Hodgson V, Shaw, 3 M. & K. 183, 190. 
Bat see Allen r.Do Liflle, 0 W. B. 168. 
So, by the Hatch law, as adopted in 
British Gniaun, the satisfaction of the 
principal debt extingnishes the mort- 
gage or pledge, and the x>orBon who 
pays it has no right to stand in the 


place of the original creditor without 
an express bargain that ho may do so; 
the transaction being then an assign- 
ment, dnd not a discharge of the se- 
curity. (Wilkinson v, Siroson, 2 Moo. 
F. C. 270.) 

(i) Mercantile Law Amendment Act, 
1806, 19 & 20 Viet. c. 97, s. 0. 

(^) Sec Fhillips v, Dickson, 8 C. B., 
N. S. 391. 
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duty; and such payment or performance^ so made by such 
suretyj shall not be pleadable in bar of any such action or 
other proceeding by him: Provided, that no co-sm‘ety, co- 
contractor, or co-debtor, shall be entitled to recover from any 
other co-surety, co-contractor, or co-debtor, by the means 
aforesaid, more than the just proportion to which, as between 
those parties themselves, such last-mentioned persons shall be 
justly liable. 

The statute applies to a co-debtor as well as to a surety, 
and gives a right to an assignment of a judgment against the 
debtors, although by discharge of the debt the judgment is 
satisfied (7). 

Although, under this j)rovision, a surety who discharges a 
specialty debt becomes a specialty creditor of the principal 
debtor, a specialty debt is not created by reason of the enforce- 
ment by the surety of his right to indemnity against a specialty 
debt for which he is liable but which he has not discharged (w). 

1348 . The surety being thus interested in the mortgaged 
estate, the neglect of the creditor to preserve the securities 
for the benefit of the surety will cause the release of the 
surety, cither entirely or to the extent of the lost fund. Such 
may be the consequence of the creditor’s wastefiil application 
of the principal debtor’s estate (n), or of his neglect to file a 
warrant of attorney, wdiei’eby he is prevented from entering 
up judgment and issuing execution in pursuance of his con- 
tract with the surety (o). So, if the loss of the property, to 
which the surety may look for indemnity, arise from any 
dealing between the creditor and the debtor, ns where the 
latter surrendered to the creditor the lease, for the performance 
of the covenants in w'hich the surety had given security (/;) ; 
or if, instead of proving, as he ought to do, under the bank- 
ruptcy of the debtor, the mortgagee, without notice to the 

(l) Batchcllor t*. Lawrcncei 6 Jar., (o) Watson v. Allcock, 1 Sm. & G. 

. N. S. 1306. 319; 4 Do G., M. & G. 242. 

(m) Fci:guson v, Gibson, L. U., 14 (/f) Lord Harberton v, Bennett, 1 

Eq^.*879. Beat. 386; and sco E>Tm v. Lancaster, 

(n) Mutual Loan Fund Association 6 B. & S. 671. 

V. Ludlow, 6 C. B., N. S. 449. 
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surety, release the assignees and the bankrupt’s estate in con- 
sideration of a conveyance of the equity of redemption (9). 
Nor can the creditor, as against the surety, apply the security 
in payment of any other debt than that for which the surety 
was liable. Hence, where a debt due from a tenant to a land- 
lord was secured by a mortgage of furniture, and by a surety, 
and the landlord afterwards seized the same furniture for 
rent, it was held that the proceeds must first be applied in 
discharge of the mortgage debt (r). 

1349. But the creditor is under no obligation not to as- 
sign the securities or the debt. Upon such an assignment the 
creditor’s obligation to preserve the securities attaches upon 
the assignee, who also acquires the rights of the creditor 
against the surety; and those rights are not lost by the 
neglect of the assignee to give notice of the assignment to the 
surety; though by omitting to give such notice he will risk 
the consequences of a payment by the surety to the assignor (5). 
Ihit If through the neglect of the creditor or his assignee to 
enforce or protect the security, the benefit of it be lost to the 
surety, he is discharged (/). 


1360. When a surety pays off the mortgage debt of the 
principal debtor, being entitled to the benefit of all the secu- 
rities, he may in bankruptcy set off the amount which thus 
becomes due to him from .the owner of the equity of redemp- 
tion, against monies due from himself to such owner: and 


where the equity of redemption 
pany, to which calls are due 
off(i£) his payment against the 
gagee when they fell due ; and 
principle of the bankrupt law, 

iq) Pledge v. Buss, Job. 668. 

(r) Pearl v. Deacon, 24 Bear. 186; 

1 De G. & J. 461; 26 L. J., N. S., Ch. 
761. 

(«) Wheatley i?. Bastow, 7 De G., 
M. & G. 261. 


belongs to a joint-stock com- 
from tlie surety, he may set 
calls, as if he had been mort- 
his right is not affected by the 
by which a debt assigned after 

(^) Strange v. Fooks, 4 Gif. 408; 9 
Jnr., N. S. 943; WulfF e. Jay, L. R., 
7 Q. B. 766. 

(ic) Barrett, Kxp., 84 L. J., Bank. 
41. 

3 H 
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the bankruptcy cannot be set off against a debt due to the 
bankrupt’s estate, 

1361. If a surety pay a sum of money in discharge of his 
guarantee, the security of the principal debtor not being de- 
livered up, nor anything said about it, the conclusion is that 
the original security is intended to jremain as to the balance, 
and it will not be treated as releasetl 

1362. The discharge of one of several co-sureties or other 
joint debtors is a release at law (1286) of all of them ( ?/), the 
effect of which will not be altered by any attempt on the part 
of the creditor to reserve his rights against the remainder (r). 
And under an agreement which operates as a satisfsiction of a 
debt, though not as a release at law, the rights of the creditor 
cannot be reserved against the surety; such a reservation being 
inconsistent with the security (a). 

1363. The lieri of the vendor of land for unpaid purchase- 
money will not be destroyed, though the vendor take a draft, 
note or bill of exchange (&), negotiated (c) or otherwise (these 
being but modes of payment), for the unpaid purchase-money ; 
nor by his taking security by mortgage, bond or covenant (rf) 
from the purchaser himself; and as to a covenant, whether it 
be separate or contained in the purchase deed; nor in the 
case of land taken by a public company, ivherc the sum due 
exceeds that paid into the bank, by the payment of the valua- 
tion and the giving of the bond under the act(c); nor by 
the purchase-money being made payable at a fiiture day — as 

(af) Waagh v. Wren, 9 Jur., N. S. 34G; Gunn v. Bolckow, L. R., 10 Ch. 
3G6. 492. 

(y) Y. B. 21 Eilw. 4, 81, B. PI. 33; (<?) Tx)aring, Exp., 2 Rose, 79. 

Nicholson v. Kevill, 4 A. & E. 67o. (<I) Tardiff v. Sernghan, cit. 1 Bro. 

(^} Evans r. Bremriilge, ,2 K. & J. C. C. 422; Elliott v. Edwards, 8 Bos. 

174, notwithstanding Giffard, Exp., & 1M81 ; Naim v. Prowse, 6 Yes. 732; 

6 Ves. 805. Mackreth v. Sjmmons, 15 Ves. 328; 

Ca) Webb v. Hewitt, 3 K. & J. 438. Hope v. Booth, 1 B. & Ad. 498, not- 

(5) Hughes V, Kearncj, 1 Sch. & withstanding Fawell v. Heelis, 1 Bro. 

Lef. 132; Grant v. Mills, 2 V. & B. C. C. 421, n.; Ambl. 724. 

806; Gibbons v. Braddall, 2 Eq. Ca. (e) Walker v. Ware, &c. Railway 
Abr. 682, M. N.; Peake, Exp., 1 Mad. Co., L. R., 1 Eq. 196. 
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Within a given time from the vendor’s death (jf ). It may be 
saved, by a proviso that the estate shall not be assigned until 
payment (y), without the consent of the vendor and the surety 
of the purchaser. 

1364. But if the consideration for the sale be the security 
itself, and not the sum secured (A); or if it appear by direct 
ngreement, or can be clearly inferred from the circumstances, 
that the purchaser intended to rely upon the security only, 
and not upon tlie land, then the lien will be gone (z) ; for 
it is evident that the vendor has already got all* that he bar 
gained for. 

Now as the lien is lost in these latter cases, not by the mere 
taking of a security, but by the taking it by way of substitu- 
tion for the purchase-money, the question becomes in a great 
measure one of intention, and must be decided by the circum- 
stances of each case. 

A stipulation for payment of the purchase-money within a 
certain time after a resale (A), and the taking of a security 
by bond and mortgage of part of the estate (/), have thus 
been held indicative of an intention to abandon the lien en- 
tirely, and BO has a sale to a public company in consideration 
of an annual rent, because it is considered to be contrary to 
the intention that the vendor should have a right on non-pay- 
ment to enter upon and destroy the works (ni); and so in the 
case of a sale in consideration of the payment of an annuity 
for several lives to be secured by the bond of tlie purchaser ; 
chiefly on the ground that the latter could not have intended 
to take the estate subject to such a burthen (n). So where the 
vendor was party to a mortgage, made by the purchaser to a 

(/) Winter v. Lord Anson, 3 Rusa. 31 Bear. 346; but qy. 

488. C^) Parkes, Exp., 1 Glyn & Jam. 

(y) Elliott v. Edwards, supra. 228. • 

(A) Winter v. Lord Anson, 1 Sim. & (1) Capper v. Spottiswoode, Taml. 

St. 434; Clarke v, Hoyle, 3 Sim. 499; 21. 

Bnckland e. Focknell, 18 Sim. 406. (m) Jersey, Earl r. Briton, &c. 

(i) Parrott «. Sweetland, 8 Myl. & JHxk Co., L. R., 7 Eq. 409 ; and see 

K. 666; Winter e. Lord Anson, 3 Russ. Winter r. Lord Anson, 1 S. & S. 434. 
492; Albert Life Assorance Co., Re, (9») Dixon v. Oayfere, 21 Beav. 120; 

L. R., 11 Eq. 164; see Collins v. Collins, 1 De O. & J. 665. 

3 H 2 
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person who had advanced part of the purchase-money^ liis lien 
was held (o) to be gone. And the taking a mortgage for part, 
and of a note payable on demand for the residue of the pur- 
chase-money, has been held ( p) to have a like effect ; on the 
strong but perhaps (says Lord Eldon) (y) not conclusive in- 
ference, that the chai*gc for a part showed an intention not to * 
charge the residue. If the bond (r) instead of being given by 
the purchaser alone, be also joined in by sureties, it is thought 
that the lien no longer remains. 

It has also been decided to be lost, by taking as special secu- 
rity a sum of stock, which, being sufficient or probably sufficient 
to cover the purchase-money, was held(^) to have been pledged, 
that the vendee might have absolute dominion over the land; 
and, on the same principle, it has been thought (^), a mortgage 
upon another estate of the vendee would have a like opemtion ; 
the obvious intention being to burthen one estate, that the other 
might be free. Sir W. (iraiit was of opinion, that a totally 
distinct and independent security would be a substitution for 
the lien, and not a credit on account of it ; by which he meant, 
says Lord Eldon (z^), not that a security, but the nature of a 
security, might amount to satisfactory evidence, that a lien was 
not intended : and the latter learned judge adds, that a mort- 
gage is not conclusive ground for the inference tliat a lien was 
not intended, and that he could put many instances, in 
which a mortgage of another estate tor the purchase-money 
would not be decisive evidence of an intention to give up the 
lien. 

The o])inion of Sir W. Grant appears to be acquiesced (a:) in 
as a general rule by Lord St. Leonards ; and the doctrine which 
may perhaps be deduced fr*om the different cases cited, is, that 

(<i) Good V. Pollard, 9 Price, 644; (^) Nairn v, Prowse, 6 Ves. 762. 

10 id. 109. . (0 W. 

(^p) Bond r. Kent, 2 Vern. 281. (w) In Mackreth v. Symmons, * 16 

(q) 15 Vcs. 344; the report in Ver- Ves. 348. 

non, however, gives no reasons for the (a?) V. & P. 862, 11th ed.; 676, 
judgment 14th ed. Por the cases and doctrine 

(r) Good e. Pollard, 10 Price, 109; on this subject at length, see id., and 
Sugd. y. P. 860, 11th ed. ; 673, Mackreth v. Symmons, 15 Vcs. 828. 

14th ed. 
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the taking a distinct security is always primd. facie evidence 
that the lien has been abandoned ; but that this inference may 
be rebutted by proof of an agreement, or of circumstances 
leading to a presumption of an agreement, to the contrary. 

1366. Although the mere acknowledgment in the deed for 
the whole purchase-money will not •per se affect the lien, yet the 
receipt may be given under circumstances which are inconsistent 
with an intention to preserve it ; as where the vendor, having 
notice that the purchaser was buying with a certain trust fund, 
look from him a bond and deposit for a sum recited to have 
been lent him to comijlete tlie purchase (y). 

1368. Where a surety undertook to pay the debt of his 
])rincipal, and .to keep down annuities granted by him, and to 
give him an indemnity against such annuities, upon having a 
mortgage in fee to secure the ilcbt and value of the annuities, 
and afterwards the principal sold the reversion of the estate 
to the surety for the amount of principal and interest secured 
by the mortgage, it >vas held (z), that for part of the considera- 
tion, viz. the debt, there wsis a lien, but not as to the annuities ; 
the silence as to the debt, and the fact tliat there was an indem- 
nity against the annuities, being thought to show strongly that, 
as to the latter, the personal security of* the surety was alone 
relied on. And it was held material, that the sale was only of 
the reversion of the estate, inasmuch as it was unlikely that a 
person dealing for the consideration of annuities, and the pur- 
chase of a reversion which might not fall in until all the annui- 
tants were dead, would rely on that reversion in addition to the 
indemnity already given by the bond. 

1367. The lien of the vendor of goods (268) is also not 
defeated by part payment of the price (a), or by recovery 
against the purchaser in an action for goods sold (&). 

(y) Mair v. Jolly, 26 Bear. 143. ^ (a) Hodgiian v. Loy, 3 T. R- 440; 

(z) Mockreth v. Symmone, 15 Vea Eeise v. Wray, 3 East, 93. 

328. (5) Houlditch v. Desanges, 3 Stark. 

837. 
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But the acceptance of a negotiable security affects the lien. 
For, subject to the obligation of paying the price of the goods, 
the right of property and possession from the time of sale are in 
the buyer; and if a bill be drawn and accepted for the price, 
or credit be otherwise given, he may exercise control over the 
goods during the currency of the bill, or until the credit expire; 
though the right of possession will be defeated by his insolvency 
before he obtains possession (c). 


1368. Tn other cases of possessory liens, it is also held to bo 
generally inconsistent with the lien to take security for the debt, • 
especially if tlic security be made to include interest; or to enter 
into a sjiecial contract for a particular mode of payment (rf ). 
But in the one case, the lien remains as to sums which are not 
covered by the security (e) ; and in the other, if a bill be merely 
taken without an agreement that it is to be in discharge of the 
debt, both debt and lien continue until the bill arrives at matu- 
rity, t^ugh the debt cannot be enforced diu'ing the currency of 
the bill (/). And the lien is not affected, where the security, 
not having been taken in discharge of the debt, (for upon evi- 
dence that it has been so taken the lien is at an end (^),) has 
turned out to be worthless (A). As the negotiation of a bill is 
an approval of it, such an act terminates a lien which is to exist 
by agreement until the delivery of good and approved bills for 
the debt(i). An equitable lien upon the title deeds of a debtor 
has been held to be discharged by the acceptance from his re- 
presentative of a security upon a specific part of his estate (A). 


(r) For Bayley, J., in Bloxam n, 
Sanders, 4 B. & C. 941, and in Miles 
V. Gorton, 2 Cr. & M. 604; Edwards r. 
Brewer, 2 M. & W. 376. For a case 
in which taking acceptances did not 
destroy the lien, see Solarte r. Macs 
llilbcrs, 1 L. J., N. S., K. B. 196. 

id} Cowell V. Simpson, 16»Vc8. 280; 
per Tindal, C. J., in Mewison v. Guth- 
rie, 2 Bing. N. C. 756 ; 3 Scott, 298; 
Brownlow v. Keatlngc, 2 Ir. Kq. R. 
248. The case of Cowell v. Simpson 
was doubted in SteTcnson r. Blukelock, 
1 Mao. 3 b S. 635; but was adhered to 
by Lord Eldon in Balch r. Sytnos, 


infra, and acknowledged in Ilewison 
r. Guthrie. 

(c) Balch V, Symes, T. & R. 87- 
(/) London and Birmingham, Ac. 
Bank, Re, II Jnr., N. S. 316. 

(y) Bnnney v. Foyntz, 4 B. & Ad. 
568; 1 N. A M. 229; Fooley v. Dadd, 
14 Bear. 34. 

(A) Davies, dem. Lowndes, ten. 8 
C. B. 823; Bond v. Warden, 1 Col. 
683. 

(i) Homcastle v. Fairon, 3 B. & Aid. 
497; 2 Stark. 691. 

(li) Mason r. Morley, 34 Bear. 471; 
11 Jnr., N. S. 459. 
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But the lien of a salvage creditor has been held not to be dis- 
charged merely by the taking of another security which becomes 
Wbrthless (2). A lien is discharged by proof under the bank- 
ruptcy of the debtor^ the proof being considered as equivalent 
to payment (m). But it is not destroyed by a right of set- 
off (n). 

Where the solicitors in a suit were changed, and a gross sum 
was paid to the new solicitors in satisfaction of all the costa in 
the suit, it was held that the lien of the former solicitors on the 
fund in court for their share of the costs was gone, though they 
'‘were not parties to the settlement, and that their only remedy 
was against the solicitors who had received the money ( 0 ). 

1369 . A mortgagee, prior to the passing of the Debtors 
Act, 1869, did not lose the benefit of his security by taking the 
body of his debtor in execution ( /?), and if he obtained judg- 
ment in ejectment, he might still have execution against the 
debtor under judgment in an action upon the covenant (y). 
And a solicitor did not lose his lien by the execution of an 
attachment for non-payment of costs (r). 

But if a judgment creditor, who under the powers of 1 & 2 
Viet. c. 110, should have obtained any charge, or be entitled to 
the benefit of any security, should afterwards, and before the 
property so charged or secured should have been converted into 
money or realized, and the produce tlicreof aijplicd towards 
payment of the judgment debt, cause the person of the judg- 
ment debtor to be taken or charged in execution upon such 
judgment, such judgment creditor relinquished and forfeited all 

(l) Kehoe v. Hales, 5 Ir. £q. JL SOT. * latter to issue execution, Tvithont seeing 

(m) Hornby, Exp., Buck. 351. that the first attorney’s costs were paid; 

(a) Piuiicck V. Harrison, 3 M. & W. because of his lien. Per Lord Abinger, 

532. C. B., followed in the Exchequer in 

(p) Momington r. Wellesley, 4 Jur., oi]Dity. Potter v. Hyatt, 2 Y. & C. 
N. S. 60. According to this decision a 112. , 

plaintiff in a suit may change his (7/) Davis r. Battinc, 2 R. A M. 76. 

solicitor, and by arrangement with his (^) Colby v. Gibnon, 3 Smith (K. B.) 

successor may oust the former solicitor 61 6. 

of his claim upon the fund. At law, ^ (r) Bawtree e. Watson, 2 Keen, 713; 

where judgment was given in favour of Davies v, Bnsh, Yonnge^ 358; Lloyd 

a person who had employed a second Mason, 4 Hare, 132; O’Brien v. Lewis, 

attorney, the court would not permit the 4 Gif. 396; 9 Jur., N. S. 620, 764. 
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right and title to the benefit of such charge or security (^). 
This provision did not apply to the arrest of the debtor in a 
foreign country upon mesne process in a new action for the 
debt ascertained to be due by the judgment, as such a pro- 
ceeding was not an execution on the judgment (t) ; nor to the 
taking a defendant into custody for contempt of court (m) ; 
though that process were adopted as a mode of reaching the 
property. 

The discharge of the judgment debtor from custody under a 
ca. sa, also operated as a satisfaction of the judgment (<;). 

1360 . The power of imprisonment, which is vested in the 
court by the Debtors Act, 1869, on default in payment of any 
debt or instalment of a debt in pursuance of an order of court 
or judgment, does not operate as a satisfaction or extinguish- 
ment of any debt or demand or cause of action, or deprive any 
person of any right to take out execution against the lands, 
goods or chattels of the person imprisoned, in the same manner 
as if such imprisonment had not taken place (x). 


1361 . It follows from the rule which requires a continuous 
possession for the support of a possessory lien ( 267 ), that if 
after the debt in respect of which the lien is claimed has 
arisen, the owner is allowed to remove the property and to 
return it, the lien is gone. Therefore, an innkeeper, who 
allows a guest to depart with his goods, gives him credit for 
that time, and cannot afterwards detain them but for debts 
which arose after they were returned (y). But goods may 
be delivered by the vendor to the purchaser under an agree- 
ment for a lien, the effect of which is that the vendor only 


(«) 1 & 2 Vint. c. 1 10, s. 16. In the 
Irish Act, a & 4 Viet. c. 106, s. 26, and 
see Maguire v. O'Reilly, S Jo. & Lat. 
224. 

(^) lloulditch V, ColliuH, 6 Beav. 
497; 6 Jar. 926. 

(u) Roberts r. Ball, 3 Sm. & G. 
168; 24 li. tl., N. S., Ch. 471; see Wells 
V. Gibbs, 3 ileay. 399. 


(v) Cattliu V, Kemot, 3 C. B., N. S. 
796. 

(a?) 32 & 33 Viet. c. 62, s. 6. 

(y) Hartley v, Hitchcock, 1 Stark. 
408; Jones e. Thnrloe, 8 Mod. 172; 
Jones V. Fearle, 1 Str. 657; and see 
(7oppin V. Walker, 7 Tannt. 237; 
Bland, Exp., 2 Rose, 91 ; Arteza v, 
Smallinece, 1 Esp. 23; Bligh v. Davies, 
28 Beav. 211. 
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parts with the possession, and retains the property until pay- 
ment (z). 

* By the redelivery of a pledge the creditor also loses his 
right to it ; but the goods pledged, and it is presumed also 
such as are subject to a possessory lien, may be redelivered to 
the debtor as the agent of the creditor without a forfeiture of 
the creditor’s right (a). If the pledge be redelivered for a 
temporary purpose, and the pledgor refuse to return it, the 
pledgee may sue for it in trover (ft). If it be delivered back 
to the owner in a new character, such as that of a special bailee 
or agent, the pledgee is entitled both against the owner and a 
third person, the possession being consistent with his original 
right (81). But if he voluntarily place the pledge beyond 
his own power to restore it, as by agreeing that it may be 
attached at the suit of a third person, or b}’' giving up posses- 
sion to the pledgor, or consenting that he shall alienate or 
pledge it to another, it is a waiver of the pledge (c)» 

1362. The parting witli the subject of the Hen is also an 
abuse of, or inconsistent with, the right of possession derived 
from the lien. This right cannot be passed by a tortious 
transfer of the goods, as the property of tlie holder under the 
lien, and such an abuse of it will entitle the owner to main- 
tain trover for them(cf). But the holder, intending only to 
give security to the extent of his lien, may do so at law without 
forfeiting his claim, by delivering the goods to his creditor 
with notice of the lien, and appointing him to keep possession 
as the servant of the bailee (e) ; a transfer to an agent or 
trustee being also in equity no forfeiture of the lien (^ ), and 
in equity the benefit of a lien may be assigned witli the 
debt in respect of which it is claimed (y). On the bankruptcy 

(r) Walker v. Clyde, 10 C. B., N. 8. (d) Scott a Newington, 1 Moo. A 

S81. B. «252; -Lcgg v. Evans, 4 Jur. 107, 

(a) Reeves v. Capper, 6 Ring., N. C. £xeh. • 

i:<6. (a) M'Combie tf, Davies, 7 East, 

(b) Stoiy, Bailm. | 299 1 Roberts v. (/) Watson r. Lyon, 7 De G., M. A 

Wyatt, 28 Beav. 211. * 0. 288} 24 L. J., N. S., Ch. 754. 

(c) Stoiy, Bailm. { 203} {t 859^ (g) Ball v. Faulkner, 2 De G. ft 8. 

36ft 772. 
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of the person entitled to the lien^ it will also pass to hii^ 
assignees (A). 

It follows from this inability of the lien holder to transfer 
the property for any other purpose than the mere lien, that it 
cannot be taken in execution for his debt (i) ; the sheriff, 
subject to certain exceptions introduced by 1 & 2 Viet, 
c. 102, being entitled to seise nothing which he cannot sell. 

1363. It is also inconsistent with and fatal tq tlie lien if 
the holder claim 'to retain the goods for the debt of another 
than the rightful owner (J), or under another right than the 
right of lien (A); or, if u\ the qase of a vendor, he authorize 
the purchaser to mortgage the property to a person who ad- 
vances money £>r the purchase : against that person there can 
be no lien for the balance of the purchase-money (/). But 
it Is no waiver of the lien, if upon demand of the goods the 
holder omits to state that he plaims them under his lien (m) ; 
or if he claim more than he can make gopd ; as where having 
only a lien for a specific sum he claims also for a general 
balance (n), though in the latter case he cannot object that no 
tender was made to him of the sum due pn the specific lien (o). 

1364. A loss of possession sufficient to destroy the lien 
may take place without an actual parting with the property. 
As if the holder take the goods in execution, and cause them 
to be sold by the sheriff, and become the purchaser from 
him ; here his actual possession may suffer no interruption, yet 
he holds as a purchaser and not by right of his lien, and the 
sheriff must have had legal possession for the purposes of the 
sale (p)» And if a factor, having a lien against his principal, 
allows him to sell, and orders his own warehouseman to de- 

(A) Hudson t*. Granger, 6 B. & Aid. id. 109. 

27. , (^) White v. Gainer, 9 Moore, 41; 

(i) Legg r. Kvans, snpra. 2 Bing. 23; 1 C. & P. 324. 

(J) Dirks r. Richards, *6 Jnr. 6C2; (n) Scarfe r. Morgan, 4 M. & W. 

Can & M. 626; 6 Sc. N. ». 634. 270. 

(;t) Boordmane. Sill, 1 Camp. 410,n.; (e) Jones v. Torlton, 6 Jnr. 349; 

Weeks n. G«pde, 6 C. B., N. S. 367; 9 M. & W. 676. 

Cannee n. Spanton, 8 Sc. N. R. 714. (p) Jacobs r. Latonr, 5 Bing. 130; 

(0 Good V. Pollard, 9 Price, 644; 10 2 Mo. Se P. 201. 
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liver the goods to the principal’s broker, who sells and makes 
out a bill of parcels to the principal, the effect is the same as 
a delivery to the principal (y). But notice by a banking 
company to all its shareholders, that a dividend will be pay- 
able on a fixture day, is no waiver of the lien of the bank 
upon the dividends of a shareholder who is indebted to the 
company (r). 

The distrainer of goods has no lien after they have been 
replevied, but is left to his remedy on the replevin bond («). 

1366. The possessory lien, however, is not destroyed where 
the loss of possession arises by mistake (;), or is involuntary. 
Hence the lien of the shipmaster, whose ship has been taken 
by an enemy, revives upon recapture, and the owner becomes 
a trustee for him (i£), and it sc^ms that the lien of a factor or 
broker, who has quitted possession voluntarily, will revive, if he 
can rc-acquire possession (v) ; but the lien of the vendor of 
goods, after his possession has been determined in.&vour of 
the purchaser, will not revive hy liis replacing the goods in the 
vendor’s possession for a diftef;ent purpose, so as to enable the 
vendor to stop in transitu {x). 

1366. As the lien will no|: arise where the possession was 
originally obtained by fraud or misrepresentation (y), so the 
parting with possession on a false representation will not 
affect either a pledge {z) or a lien ; and the holder of goods 
who has been deprived of them by fraud, may recover them 
in trover, or, if he can, may re-posscss himself of them (a). 


1367. The lien of the vendor of goods is destroyed by 


(9) Kruger v, Wilcox, Ambl. 262. 

(r) Hague v. Dandcraon, 2 Exch. 
741. 

(s) Brady 11 v. Ball, 1 Bro. G. C. 
427. 

(Q Dices «. Stockley, 7 C. & P. 
687. 

(«) Gheeseman, Exp., 2 Eden, 181. 
(«) Whitehead v. Vaughan, Gooke’s 
Bankrupt Lav, 676, ed. Sj Levy t*. 


Barnard, 2 J. B. Moore, 34; 8 Taunt. 
149. 

(Of) Sweet r. Pym, 1 East, 4; Valpy 
V, Gibson, 4 G. B. 837. 

(y) Madden v, Kenipster, 1 Gamp. 

12 . 

(«) Story, Bailm. § 299. 

(a) Tyson v, Gox, T. A R. 306; 
Wallace r. Woodgate, 1 Car. & P. 676; 
Dices V. Stockley, 7 Car. A P. 687; 
Richards v, Symons, 8 Q. B. 90. ' 



844 


WAIVEK OF vendor’s LIEN 


delivery of all the goods. The delivery of part of them may 
often destroy the lien, because it may import a delivery of the 
whole (1384); yet if it can be shown that there was an in- 
tention not to deliver the w'hole, but to separate the part 
delivered from the residue, the lien on the residue will hold (A). 
And where the goods remain in the vendor’s warehouse, the 
mere giving a delivery order to the purchaser will not prevent 
the lien ; even where by custom the goods would be consi- 
dered tlic property of tlie holder of such an order (c). So if 
the key of the place in which the goods are, be given to the 
purchaser, the kej' of an outer inclosurc being left with the 
vendor; because though the former may have access to the 
goods, the latter can prevent them from being i-emoved (rf). 

1368. Nor is the right of the vendor to rcitain the goods 
lost by his charging the purchaser 'with warehouse rent on 
account of them (c), because the buyer having no right to 
possession until payment of the price, the vendor holding 
until payment may also charge the expense of doing so. In 
a case in which rent ivas actually paid, it was, however, ad- 
judged {/) that the acceptance of the rent operated as a 
comjdete transfer to the purchaser as much as if the goods 
liad been removed to his owm warehouse; a decision which 
has sometimes been thought to be distinguishable on the 
ground of the actual payment, in the jdace of a mere charg- 
ing of the rent ; and has also been judicially approved ( on 
the ground that there had been a sale to a sub-purchaser who 
had paid the first purchaser, and that where the right of the 
vendor to hold the goods w'as suspended (i. <?. while the bill 
drawn and accepted for the price was running), and the right 
«>f a third person intervened who had paid rent to the vendor, 

(h) Buniioy v. Poyntz, 4 U. 9c Ad. {d} ^lilgate v. Kcbble, 3 M. & Q. 
5S8; Dixon r. Yates, id. 313;. Payne 100. 

i\ Shadbolt, 1 Camp. 427; see Stnlicy (f?) Bloxam r. Sanders, 4 B. & C. 
V. Hayward, 2 H. Bl. 604; Perez r. 041; New «. Swain, Dan. & LI. Merc. 
Alsopi 8 Fost. & F. 188. Ca. 103. 

(e) Townlcy v. Cramp, 4 Ad. & El. (/) linny v. Mangles, 1 Camp. 
68; 6 N. &,M. 606; 6 L. J.,N. S., 462. 

K. B. 14. (j7) For Bayley, J., in Miles Gor^ 

ton, 2 Cr. & M. 604. 
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as for his own goods, the vendor coidd not say that he was 
not holding for such third person. It is not, however, clear 
that the rent was paid by the sub- purchaser. The statement 
is only that it was paid by the vendee ; and subject to the dis- 
tinction arising from the fact of actual payment, which seems 
to be unsubstantial, the decision in question appears in effect 
to have been overruled. 

In another case (A), in which a bill had been accepted for 
the price of the goods, part only of the property was sold 
and delivered to a sub-purchaser: and the bill having been 
dishonoured, the vendor was declared entitled to hold the rest 
of the goods till payment of the price : the effect of a charge 
for warehouse rent by the vendor against the {purchaser being 
considered to bo a notification to the purchaser that he was 
not to have the goods till payment of the rent as well as of 
the price; and the right of the vendor in such a case is the 
same, whether goods had been specifically appropriated for the 
fulfilment of the contract or not(z). And again (/<), where 
the purchaser had agreed to pay certain duties on the goods 
which were afterwards properly paid by the vendor, though the 
latter had given a delivery order, and the purchaser had paid 
warehouse rent, it was held that the purchaser had no right 
to possession until payment of the whole price of which the 
duties formed part. 

1369. But the vendor^s land, upon which the goods remain, 
may become the purchaser’s warehouse if the delivery be in 
other respects complete. As where timber cut and measured 
was sold, to be paid for at a future day, according to quantity, 
with licence to the purchaser to remove at his pleasure ; and 
the trees were marked by the purchaser and measured, and 
the cubical contents of each calculated, but the whole contents 
not ascertained, it was held that there was no lien : nothing 
substantial remaining to be done by tlie vendor (/). 

(A) Miles r. Gorton, 2 Cr. & M. (A) Winks v. Hassall, 9 B. & C. 
504. 872. 

(i) Griffiths V. Perry, 1 E. & E. . (Q Tansley i>. Tnmer, 2 Sc. 238; 
680; see Valpy v, Oakeley, 16 Q. B. 2 Bing., N. C. 151; and see Hammond 
'941. V. Anderson, 1 Bos. & P. N. R. 69; 

Elmore v. Stone, 1 Taunt. 458. 
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1370. Where credit was given on the sale of chattels, with 
an agreement that the vendor should have a claim on the 
goods until payment, it was held that the property passed to 
the vendee, and that the agreement was only a personal licence 
to resume possession of and retain the property, and was not 
available against a transferee claiming by the act of the vendor 
or by operation of law (wi). 

Of the Right of the unpaid Vendor of Chattels to stop them 

in Transitu. 

1371. The lien of the unpaid vendor arises out of and 
until the completion of the contract of sale stands in the 
place of his original ownership (a) (268). We have seen 
that if the holder of a possessory lien upon a chattel abandon 
the possession of it, his lien is generally at an end (1361), 
and the owner resumes his full rights over it. But when a 
chattel is sold there is often an intermediate stage in which, 
although the unpaid vendor has parted with the property by 
the contract of sale, and with the actual possession to a carrier 
or other intermediate holder for the purpose of delivery to 
the purchaser, his ownership is yet not absolutely divested; 
for if before actual or constructive delivery of the chattel 
to the vendee the latter has become by insolvency unable to 
pay the price, the vendor may countermand the delivery and 
may resume the possession of the property. 

1378. The property in the goods may also be revested in 
the vendor, by a rescission of the contract of sale, before the 
property and the possession have become united in the vendee. 
But this can be done only by consent of both parties to the 
contract (o) ; and the validity of the act may be subject to 
questions as to the right of the vendee to reseind, as against 
his general creditors. If therefore the vendee refuse to accept 
the goods before they are delivered, or desire the wharfinger 
not to deliver them to him, they will become revested in the 

(m) Ho^b V. Ball, 7 B. & C. 481. in Bloxam v. Sanders, 4 B. & C. 948. 

(w) Per Heath, J., in Oppenheim v. (o) See Hcinekey v. Earle, 8 El. & 
RusRell, 3 B. & P. 42; Per Baylcjr, J.. Bl. 410. 
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vendor only jupon his assent to the arrangement, though the 
assent may be given after an act of bankruptcy by the vendee, 
provided the refiisal were before that time, and the assent were 
given at the earliest period after notice of the refusal by the 
vendee (p) (1390). 

But the vendor's right to countermand the delivery of the 
goods in the hands of an intermediate holder, is not depen- 
dent upon the vendee's consent ; nor is it an unlimited power 
in the vendor to vary the consignment of the goods at his 
pleasure : it is only a particular privilege intended to protect 
him against the vendee's insolvency (^), and not only must it 
be exercised adversely to the vendee (r), but it has been said 
that if the vendor get back the goods by any means, provided 
he did not steal them, it would be inequitable to take them 
from him. 

1373. Although the rescission of the contract, and the 
right of stoppage in transitu, thus differ, it has been thought 
that the latter may nevertheless have the effect of rescinding 
the contract of sale («), and the question whether it has that 
effect has not yet been absolutely determined. But it is com- 
monly thought that the stoppage in transitu (t) does not rescind 
the contract, but merely replaces the vendor in the situation 
which he occupied before he parted with the possession of the 
goods : and it was held by Lord Ellcnborough, that where by 
the contract payment for the goods was to precede delivery, 
although the vendor had stopped them in transitu, he might 
after the time of credit had expired recover for them under a 

(p) Salte V. Field, 6 T. R 211; Bar- M. & W. 436; and Gibson v. Car- 
tram e. Farebroiher, 4 Bing. 679; 1 ruthers, 8 M. & W. 321; per Lord 
Mo. & P. 616; Atkin v. Berwick, 1 Abinger. 

Str. 165, explained in Harman v, (t) See per Lord Kenyon, Hodgson 
Fishar, Cowp. 126. See James v. v. Loy^ 7 T. B. 440; per Park, J., 
Griffin, 2 M. & W. 623; 6 L. J., N. S., Tucker v. Humphrey, 4 Bing. 616; 1 
Ex. 241. Mo. & P.*892; per Lord Denman, 

(^) Per Lord Stpwell, Conatantio, Martindale v. Smith, 1 Q. B. 389; 1 G. 
6 C. Rob. 321. 8c D. 1; and see Wentworth r. Onth- 

(r) Per Ix>rd Ellenborongh, Siffken * waite, supra; Clay v, Harrison, 10 B. 
V. Wray, 6 East, 370. A C. 99; 6 M. & K. 17; Stephens r. 

(0 See Wentworth v, Outhwaitc, 10 Wilkinson, 2 B. & Ad. 320. 
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count for goods sold and delivered^ if he were re^y to deliver 
them on payment of the price (a). 

1374. The vendor’s title, either in the case of rescission or 
of stoppage, is paramount to and cannot be affected by the 
claim of a wharfinger, or other person who comes into the 
possession of the goods during the transit, for a lien upon 
them as against the* vendee (a*). 

1376. After an express rescission of the contract there 
can be no doubt that the vendor may resell the goods; and it 
seems that he may do so after such a constructive rescission 
as will arise by the neglect or refusal of the purchaser to pay 
for and remove the gOods within a reasonable time after the 
vendor has requested him to do so (?/); the resale in such a 
case would indicate the vendor’s assent to the rescission. As 
to the vendor’s right after stoppage, if the general opinion as 
to the effect of that act be correct, there can be no general 
right of resale until by subsequent circumstances the contract 
has been rescinded, except that where the goods are perishable 
it is thought they may be resold by the vendor under an autho- 
rity derived from the same equitable principles which created 
the right of stoppage (-r). It is presumed, however, that in 
such a case the sale would be allowed as a matter of necessity, 
and would not indicate a rescission of the contract. 

1376. The first known cases in Avhich the right of stoppage 
in transitu was allowed in this country (a) arose in the Court 
of Chancery, where it was said that If the consignors of goods 
consigned to a person, who becomes bankrupt before they 
arrive, can by any means get them again into their hands, or 
prevent tJieir coming into the hands of the bankrupt it was 

(«) Kymcr v, Siiwcrcropp, I, Camp. (z) Smith’s Leading Gases, 1, 750, 

109. . ed. 6. 

(ar) Ktehardson r. Goss, 3 B. & 1*. ( 0 ) As to the extent to which this 

119; Oppenheim r. Russell, id. 42; right is allowed in foreign maritime 
Morlej V, Hay, 7 L. J., K. B. 104; see states, see the judgment of Lord Abiii- 
Nichols V. Le Feuvre, 2 Bing. N. C. ger, G. B., in Gibson v, Carrnthers, 
81 ; 2 Car. A P. 469; 2 Sc. 146. 8 M. & W. 321. 

(^) See Langfort r. Tiler, Salk. 1 13. 
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but lawful for them so to do, and very allowable in equity” (4). 
The right was afterwards enforced by the eourts of law as an 
equitable right (c), adopted for the purposes of substantial 
justice; it is now treated as a common law right (</), founded 
upon the law merchant, and has for many years been so ex- 
clusively enforced and developed by the courts of law, that 
it has been thought to be an arguable question, whether, not- 
withstanding its equitable nature and origin, the Court of 
Chancery had any jurisdiction over it (e) ; the doubt being 
supported by some observations made by Lord Eldon, upon an 
ej; parte application to restrain the sailing of a vessel, where 
goods of an unpaid vendor had been shipped with those of 
other persons (y*) ; but in which case the bill was not framed 
as the bill of an unpaid vendor to realize a lien, or to take 
accounts. The equitable nature of the right, the taking of the 
accounts, the intermediate possession, and the protection of the 
property, clearly brought the matter witliin the province of a 
Court of Equity ( <7). 

. The appeal to a Court of Equity also became necessary 
where the right of stoppage existed, but its actual exercise Avas 
prevented by the alienation of the legal right to the goods — as 
where the consignee had indorsed over the bill of lading by 
Avay of security (4), The indorsee in such a case has the 
legal possession and property to the extent of his debt, but the 
original vendor’s equitable right of stoppage remains subject 
to that claim, and may, it seems, be enforced, either directly or 
by way of marshalling ( 1149 ), through the vendor’s right as 
a surely in respect of the surplus to compel the indorsee to 


(ft) Wiseman «?. Vandepufc, 2 Vern. 
203 (1690); Snee v. Prescott, 1 Atk. 
246; Wilkinson, Exp., cit. Ambl. 400. 

(c) Per Park, J., Tucker 9 . Hum- 
phrey, 4 Bing. 61G; 1 Mo. & P. 
392. 

(jX) See Oppenheim v, Russell, 3 B. 
& P. 42; Edwards v. Brewer, 2 M. & 
W. 376. 

(e) See Sehotsman v. Lancashire and 


Yorkshire Railway Co., L. R., 2 Ch. 
332. 

(/) Goodhart v, Lowe, 2 J. & W. 
349; SCO Straker v. Ewing, 34 Bcav. 
147. . 

(y) Sehotsman v. Lancashire and 
Yorkshire Railway Company ; and see 
D’Aguila r. Lambert, Amhi. 399, and 
Wilkinson, Exp., cited there. 

(ft) Spalding t?. Ending, 6 Benv. 
376, 
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resort ta any other goods of the consignee which he may hold 
as secnrity for the same debt (t). 

1877. The questions which arise as to the exercise of this 
right, relate — 

I. To the character and position of the persons by and 
against whom it may bo exercised. 

II. To tlie nature and situation of the property, against 
which it may be exercised. 

III. To tlid manner in which it should be cxei’ciscd. 

1378. I. The persons must stand in the relation of vendor 
and vendee ; but for the purposes of stoppage in transitu, this 
i-clation is sufficiently constituted by those who deal together as 
consignor and consignee, where tlie former incurs any liability 
for the price of the goods (A), and though he be acting as the 
agent of the consignee in procuring the consignment (/). 

A liability for, or an interest in the price of the goods, apart 
from the character of consignor or vendor, will not confer the 
right ; it cannot be exercised by a mere surety for the price (m), 
for he has no ownership out of which the right can arise ; nor 
by the purdiaser of bills drawn by the vendor for the price of 
the goods, unless he have an authority from the vendor («). 

If a British merchant be licensed to send a ship to import a 
cargo from an enemy’s country, the legalization of the trans- 
action implies a corresponding right in the enemy vendor, 
to the proper remedies for seeming payment; and therefore, 
to a right to stop the cargo on the insolvency of the pur- 
chaser, and to employ an ag^nt in this country as may be 
necessary (o). 


1379. The vendor or consignor must be unpaid; an actual 
or constructive paymept of the whole price is inconsistent 

(i) Weatzinthns, Bo, 5 B. & Ad. (Z) Folk v. Fletcher, 18 C. B., N. S. 
817; 2 N. & M. 644. 40D; 34 L. J., C. P. 140. 

(*) D'ABuila r. Lambert. Ambl. 309, (m) Siffkon «. Wray, 6 East, 870. 

2 Ed. 7Bi Ecise v. Wray, 3 East, 93. («) Bird v. Brown, 4 Exch. 786. 

(o) Fenton v. Peataon, 10 East, 419. 
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widi the righfc. If» therefore (/»), the purchaser make an 
arrangement with his creditors, and the vendor include the 
purchase-money in the composition, the right will be barred. 

The right of stoppage is not affected by 'the giving of bills 
for tlie price, unless the bills were accepted as payment ; or by 
part payment which only lessens the lien pro tanto, when the 
vendor has resumed possession : and it is not necessary for tlie 
vendor to tender back bills which the vendee has accepted (9). 
If a bill for the price, which was not agreed to be taken at tlic 
vendor’s risk, be dishonoured before the amval of the goods, the 
vendor may treat the matter as if no kind of payment had been 
made (r) ( 1868 ). 

But in the analogous case of rc-dclivery by a pawnee of the 
pledge, upon tlie receipt of a cheque (which was dishonoured) 
when ho might have had money, whereby he enabled the 
pawnor fraudulently to sell the property to another, it was 
held that the payment of the price to the pawnor was payment 
to the pawnee ; and having stopped the delivery, he was held 
liable in trover to the purchaser (5). 

The vendor is not bound to wait, until it be clearly shown by 
the result of the accounts that the vendee is the debtor. The 
vendor seizes at his own peril, and it is for the vendee or the 
holder of the goods who disputes the claim to show the non- 
existence of the legal right (^), though it has been intimated 
that where one consignment has been specifically sent in return 
for another, it may be necessary to wait for tlie settlement of 
accounts {ii). 

A vendor who has been paid, but who afterwards obtains 
possession of the goods fraiidulently, for the purpose of assisting 
his immediate purchaser upon the insolvency of the sub-pur- 
chaser, win be liable in trover for the goods {x\ 

(p) Nichols V. Hart, 5 Car. & P. (r) Woodv. Jones, 7Dowl.&K. 12G; 

179. see Pic&ord v. Maxwell, 6 T. R. 52. 

(^) Hodgson V. lioy, 7 T. R. 440; (a) Zwinger r,- Samnda, 7 Taunt. 

Feise v. Wray, 3 East, 93; Davis v, 264. 

Reynolds, 4' Camp. 267; 1 Stark. 116; (^) Wood v. Jones, supra; per Dr. 

Edwards v. Brewer, 2 M. & W. 376. * Lushington, Tigress, 1 Br. & L. 38; 
Per Parke, B., in Van Casteel r, 32 L. J., Ad. 97; 9 Jur., N. S. 301. 
Booker, 2 Exch. 691. (t«) Wood v. Jones, supra. 

(») Spenp V, Travers, 4 Camp. 251. 
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1380. It is the insolvency or bankruptcy of the vendee or 
consignee, which entitles the vendor to stop the goods (y). But 
it is not necessary that there should be an actual insolvency at 
the time of the stoppage. If the insolvency happen before the 
arrival of the goods, the stoppage will be justified and the ship- 
per will have the benefit of his caution.^ But if from mis-infor- 
mation or excess of caution tlie consignor have exercised his 
privilege prematurely, and there is no insolvency to justify it, 
the consignee, it is said, will be entitled to the delivery of the 
goods with an indemnification for the expenses which may have 
been incurred on account of the stoppage (r). 

As the insolvency (a) of the vendee, by preventing him from 
performing his contract to pay for the goods, entitles the vendor 
to stop them, so if the vendee neglect to pay or to remit the 
proper bills for the price of the goods, where, by the contract, 
he ought to do so before they are delivered, the vendor may 
equally exercise his right (5). But if it bo the business of the 
vendor to draw and send a bill to the vendee for his acceptance, 
and he neglect to send it, and enable the vendee to act as owner 
and to deliver part of the goods to a sub-purchaser, he cannot 
afterwards insist upon his lien against the residue (c). 

1381. The right of stoppage in transitu being of an equit- 
able nature ought not to be so exercised as to disturb the rights 
of third persons (d). The vendor’s claim will, therefore, be 
defeated if the vendee, being lawfully entitled, have made an 
absolute and honAJide assignment (e) of the bill of lading for 
valuable consideration to a i>erson who has no notice that the 

(y) Lickbarrow v. Mason, 2 T. R. 63; 8 Sc. N. B. 571 ; but tho reversal did 

G Kast, 11), n.; G id. 21; 4 Bro. F. C. not affect tho general principle stated. 
57 ; Bloxam v, Sanders, 4 B. & C. 948. (c) Green v. Haythomo, 1 Stark. 

(r) Per Lonl ^towcll, Constantia, 447. 

0 C. Rob. 321; per Dr. Lnshington, (d) Per Best, J., 2B. & C. 646. 

Tigress, 1 Br. & L. 38; 32 L.'j., Ad. (o') Lickbarrow v. Mason, 2 T. R. 68; 

97; 9 Jur., N. S. 361. 5 id. 683; C East, 21, n.; 4 Bro. P. C. 

(a) As to tho sense in which the 57; Gnmey v, Behrond, 3 El. 3e Bl. 

word, “insolvency” is used for this 622; Pease v. Gloaliec, L. R., 1 P. C. 

purpose, see Smith’s Morcantilo Law, 219; 3 Mo. P. C., N. S. 556; Coventry 
593, notdTcd. 6. r. Gladstone, L. R., 4 £q. 493. As to 

(5) Wilmshnrst v. Bowker, 5 Bing, tho evidence of tho sale, see Brain v, 

N. C. 541 ; Reversed 7 M. & Gr. 882; Harden, 2 Car. P. 52. 
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vendee is insolvent^ or that the goods are not paid for; and it is 
not material that the indorsee knew that the goods had only 
been paid for by acceptances payable at a day which had not 
arrived at the time of the transfer The criterion is 

whether the transferee have taken fairly and honestly, and he 
does not take otherwise if the original consignee at the time of 
the transfer have done all tliat the contract required concerning 
payment. But if the transferee have assisted in contravening 
the terms of the original sale or the rights of the consignor con- 
nected with it, as if he knew of the insolvency of the consignee, 
and that no bill was accepted for the jirice of the goods, or tliat 
being accepted it was not likely to be paid, his transfer is an act 
of fraud against the right of the original consignor, and will not 
affect it. Nor wiU the right of stoppage be affected by an 
assignment made by an insolvent debtor for the benefit of a 
creditor in consideration of a pre-existing debt (ff). 

1382. If it appear on the face of the bill of lading that the 
performance of some act, such as the payment of a certain draft 
— is to precede the delivery of the goods, the indorsee will take 
subject to the performance of tlic condition (A), unless, it seems, 
by the custom of any particular trade, the performance of the 
act 'was not necessary before delivery, notwithstanding the cx- 
I)rcsscd condition (i). 

1383. If the transferee make himself paymaster to the 
original vendor, he takes subject to the same liabilities as the 
vendee, and the vendor’s right remains (A). 

And as the transferee’s right is founded upon the negligence 
of tlie vendor in parting with the evidence of the title to the 
goods, without payment of the price, so if, without negligence 
on his part, the bill of lading have been obtained by the fraudu- 
lent act of the consignee, as if the vendor holding the receipt of 

(/) Vertno r. Jewell, 4 Camp. 31; See Cliaitcrcd Bank of India v. Hcn- 
Cumiiig V. Brown, 9 East, 60G; 1 dcr&on, L. R., /» P. C. 501. 

Camp. 104, and judgment of Lord* (/») Barrow t*. Coles, 3 Camp. 92. 
Kllcnborongh there. (i) Barton «. Boddington, 1 Car. & 

( ff) Rodger v. The Comptoir d'Es* P. 207. 
coinpte do Faria, L. R., 2 P. C. 393. (k) Salomons r. Nisscn,2 T. R. 674. 



854 


DEFEAT OP VENDOK’S BIGHT ' 


the officer of the ship ■who received the goods the master be 
persuaded by the consignee to give him a bill of lading ■without 
the production of that receipt, the right of the transferee, not- 
withstanding his own innocence, will be against the shipowner 
or charterer only, and not against the original consignor (Z). 
It will be remembered that every bill of lading in the hands of 
a consignee or indomec for valuable consideration, representing 
goods to have been shipped on board a vessel, is now conclusive 
evidence of the shipment, as against the master or other person 
signing the same, although the goods may not have been so 
shipped; unless the holder of the bill of lading when he receives 
it shall have had actual notice of the nonshipment ; the master 
being at liberty to exonerate himself from the misrepresenta- 
tion (tti). 

1384. Although the property in the goods comprised in a 
bill of lading passed by the indorsement of the bill, the rights 
in respect of the contract formerly continued in the original 
shipper or owner (w). At prcscnt(e), the consignee or indorsee, 
to whom the property shall pass by virtue of the consignment 
or indorsement, has the same rights of suit, and is subject to the 
same liabilities in respect of the goods, as if the contract con- 
tained in the bill of lading had been made with himself. As 
the object of this provision was to extend the rights of the in- 
dorsee, and as the biU of lading is a contract between the con- 
signor and the master or owner of the ship, and is collateral to 
the right of stoppage which arises between the consignor and 
consignee, the indorsee of a bill of lading for valuable conside- 
ration and ■without notice of the consignee’s insolvency, does 
not by virtue of the statute become subject to the liability of 
stoppage in transitu by the consignor ( p), independent of the 
subsequent (7) provision of the statute that the right or stop- 
page is not to be prejudiced or affected by it ; which last provi- 

(l) Sdinster v. M*Kcllar, 7 E. & B. & W. 403; 18 & 19 Viet. c. Ill, 
705. See Hathesing v. Laing, L. B., Preamble. 

17 Eq. 92. • (e) Id. B. 1. 

(»i) 18 aj 19 Viet c. Ill, a. 3, Bills (jf) Kemp v, Canavan, 16 Ir. C. L. 
of Lading Amendment Act, 1866. B. 2I6. 

(a) Thompson v, Dorainy, 14 M. (^) Sect 2. 
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»ion appears to preserve the rule that as a bill of lading does 
not like a bill of exchange pass hy mere delivery to a hon&Jide 
transferee for value, without regard to the transferor’s title, tlie 
vendor may stop against such a transferee unless his transferor 
had not merely possession but also a right to transfer (r) ; not- 
withstanding the rule now under consideration (1381). 

But even the property in the goods will not pass to a trans- 
feree of the vendee so as to defeat the vendor’s right of stoppage, 
by the delivery of a shipping note with a delivery order ; and 
still less by the delivery of an invoice (which is nothing more 
than a bill of parcels) of the property («). 

The claim of the sub-pmehaser cannot of course prevail 
against the right of the original vendor where the latter has not 
])arted with the control of the goods (^). Nor will that right be 
displaced by the claim of the factor of the original vendee, in 
l)ossession of the indorsed bill of lading, and under acceptance 
to the original vendee, in respect of which he would have a lien 
on the proceeds of the sale of the goods if they came to his 
actual possession ({£). 

Nor is the vendor’s lien defeated by an attachment out of the 
Lord Mayor’s Court {x) pending the transit, at the suit of a 
creditor of the consignee, the vendor’s lien being the older and 
preferable claim. 

1386. Upon the destniction by the vendee’s absolute 

O') Gurney i\ Bclircnd^ 3 EL & Bl. ments of dock warrants, wharlingcrs’ 
C22. receipts, delivery orders, and sneh 

(«) Akcrman v. llumpheiy, 1 Car. & doenments have no clTect independently 
P. 53; 1 Mo. & P. 378; Tnckcr v. of the Factors Acts, but only betoken 
Humphrey, 4 Bing. 616; M*Ewan v. an authority to receive possession, be- 
Smith, 2 TI. L. C. 309. See, howevci*, cause they do not like bills of lading 
the observations of Ixird Ellcnborough represent property at sea, of which 
in Harman v, Anderson, 2 Camp. 243, possession ciuinot be taken; and, being 
and l^ackington v, Harrison, 8 Sc, N. of modern origin, arc not within the 
K. 38. It is considered by Mr. Justice custom of merchants as to bills of 
Blackburn (Treatise on the Contract lading. 

of Sale), that notwithstanding the cases (Q Craven v. Byder, 6 Taunt. 433; 
of Spear Travers; 4 Camp. 251; 2 Mawh. 127; Holt, 100. 

Zwinger v. Samnda, 7 Taunt. 266; • (u) Patten Thompson, 5 M. & S. 

1 Mo. 12; Lucas v. Dorrein, id. 278, 350. 

and Keyser Suse, Gow, 58, indorse- (a?) Smith v. Goss, 1 Camp. 282. 
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transfer for value, of the original vendor’s right to stop the 
goods in transitu, he retains no right at law to the possession 
of them after the chum of the indorsee of the bill of lading 
lias been satisfied (y). however, the transfer by the vendee 
be not absolute, but only by way of security («), the vendor’s 
right of stoppage remains, subject to the security; and will 
override a daim by the transfiiree to retain for a general 
balance due to him from the vendee; and the attempt of the 
original vendor to stop the goods will be construed as a re* 
sumption of his right, subject to the pledge or mortgage of 
the transferee. An indorsement and delivery of the bill of 
lading by way of pledge will not however divest the right of 
the consignor, where the pledgor is only an agent without 
power to bind his principal by the pledge (a). 

1386. II. As to the nature and situation of the property 
against which the> right of stoppage in transitu may be ex- 
ercised. 

It may not only be applied to goods the property of which 
is in the vendor, but also where he has only an interest in and 
a right to receive under a contract, a portion of certtun goods 
which is afterwards to be ascertained and appropriated to the 
persons entitled (5). 

It cannot be exercised by a debtor upon goods which he 
has consigned to his creditor, on account o^ or as security for, 
a debt due. to the latter, because from the time of the con- 
signment the property is appropriated; and tlic arrangement 
cannot be rescinded like a mere direction to an agent to pay 
a siun of money (c). 

It applies merely to the goods, whatever may be their 
condition at the time of the stoppage, and does not extend to 

(jf) Westisintbus, l{o, S 11> & Ad. Acts. 

817| 2 N. & M. 644. (j) Jenkyns ». Usborno, 8 Sc. N. H. 

(*) Id.; Spalding f. RudiDg,U Rcav. 622; 7 Man. te G. 678. 

376, See Coventry r. Gbidstonc, L. It., (c) Vertiio v. Jewell, 4 Comp. 31; 
6 Kq. 44. Fisher r. Miller, 1 Bing. IBO. See 

(a) Niewsom r. Tbomtou, 6 East, 17. Smith r. Bowles, 2 Esp. 678, which 

The case of a factor before the Factors seems contra. 
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money paid by underwriters in respect of damages to dig goods 
arising from delay in the voyage (d). 

1387. As to the situation of the goods. It is of the very 
essence of the doctrine of stoppage in transitu diat during 
the transitus the goods should be in the custody of some per* 
son intermediate between the seller who has parted with and 
the buyer who has not yet acquired actual possession (<?). In 
order to ascertain the existence of this condition it will be 
necessary to consider — 

1. The circumstances under %vhich the goods arc despatched 
by the vendor. 

2. The nature of the possession of the person who receives 
them. 

3. The acts which amount to deliveiy to the vendee, or to 
a taking possession by him of the goods. . 

1388. (1.) As a general rule, where goods are ordered by a 

purchaser to be sent to him by a carrier, although no caiTier 
in particidar be named, the delivery to the carrier by the 
vendor operates as a delivery to the purchaser and if 

goods be shipped in a vessel belonging to the consignee, 
whether it be sent for the purpose of receiving the goods, 
or be a general ship (^r), and the goods arc there placed in 
the care of the consignee’s agent, and are made deliverable to 
the consignee or his assigns, without any condition ; or if the 
goods be shipped without condition for the accoi^nt and at the 
risk of the vendee (A), the transit is at an end; and such a 
delivery will not be qualified, by the indorsement to a third 
person, of a bill of lading which h^s been fraudulently obtained 
in blank from the master of the ship (t). 

(/Q Bcrniltsou t*. Strang, L. R., 3 Ch. Booker, 2 Excli. 691 ; Ogle v. Atkin- 
’ 388. son, C Taunt. 759; 1 H^farsh, 623; Ilitiii- 

(tf) Per Rolfo, B., in Gibson v. Car- bcrstoii* Be, De G. 262 ; Schotsman 
ruthers, 8 M. jSc W. 321. Berndtson «. v, Lancashire and Yorkshire Railway 
Strang, L. R., 3 Ch. 588; Rodger v. Co., L. R., 2 Ch. App. 332. 

Comptoir d’Escomptc dc Paris, L. R,, (A) Wilmsharst r. Bowker, 7 & 

2 P. C. 893. * G. 882; Key v. Cotes worth, 7 Exch. 

(/) Per Lonl Alvanley, Dutton r. 595; 22 L. J., Ex. 4. 
Solomonson, 3 B. ft F. 682. ' (i) Ogle t*. Atkinson, supra. 

(y) Per Parke, B., Van Casteel r. 
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1389. But if the vendor honestly i*escrve a jus disponendi 
by taking a bill of lading which makes the goods deliverable 
to him or his assigns, tlie property will not vest in the con- 
signee (A) until the bill of lading is delivered to him ; and the 
consignor’s right of stoppage remains, even though the master, 
by signing a bill of lading in such a form, have exceeded his 
authority (Z). If the operative words in the bill of lading 
make the goods deliverable to the consignor’s orders, his right 
will prevail, although it be stated in the invoice that the 
goods are shipped on account of the consignees and consigned 
to them ; and in the bill of lading itself^ that the goods belong 
to the owners of the ship. 

The taking a receipt from the officer of the sliip in the 
name of the consignor, followed by a demand of a bill of 
lading, making the goods deliverable to himself or order, has 
also been considered, although the bill was refused, to show 
that the consignor did not intend to part with the property (w*). 

But the taking of such a bill of .lading is not conclusive as 
to the vendor’s intention. Such circumstances as the making 
of the bill of lading “ freight free,” the language of the invoice 
(although that instrument will not pass any property), and the 
immediate indorsement or transfer of the bill of lading to the 
consignee, may indicate, and ivill afford evidence for a jurj", 
that tlie contract was really made on behalf of the consignee ; 
and that the goods were really delivered to be carried on his 
account, and at his risk (r). 

Where the ship docs not belong to, but is chartered by 
the vendee, the fact that he is the charterer docs not alone 
deprive the consignor of his right to stop the goods, more 
than if they were delivered on board a general ship for the 
same purpose (o). 

(^) Wait V, Baker, 2 Exek. 1; Jen- 403; 34 L. J., C. F. HG; see Thompson 
kyns o. Brown, 14 Q. B. 406: Bomdt- r. Traill, 2 C.& P.334; ODowl. &B. 31. 
Kon Strang, L. B., 4 Eq. 481 ; 3 Ch. (») Van Casteel v, Booker, snpra; 
688; Fraser r. Witt, 7 Eq. 54. Brown v. Hare, 3 11. & N. 484; 4 id. 

(1). Van Casteel t*. Booker, 2 Exeb. 822; see Brown v. North, 8 Exch. 1. 

691 ; Tamer r. Trostces of Liverpool (o) Bohtlingk tf, Inglis, 8 East, 380; 
-Docks, 6' Exeh. 64i ; Ellershaw v. and see Whitehead v. Anderson, 9 M. 
Magniac, id. 570. 8^ W. 578; Moakes r. Nicholson, 19 

Cm) Falk v. Fletcher, 18 C. B., N. S. C. B., N. 8. 290. 
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The vendor does not lose his right of stoppage if by arrange- 
ment Tvith the vendee the bill of lading which had been sent 
to the latter, but which made the goods deliverable to the 
order of the consignor or his assigns, has been placed in the 
hands of a third person to secure the bills drawn on account 
of the piuchase ; if it appear from the facts that there was no 
constructive delivery ( ^). 

1380. (2.) As to the possession of the carrier, or other 
intermediate holder of the goods. 

It is to be noted, that the transit is not complete by the 
mere delivery of the goods at tlie place of destination; the 
delivery must bo into the actual or constructive possession of 
tile consignee {q ) ; and even though they be placed upon his 
own premises, if it be done against his consent, or without his 
concurrence, it is no delivery (r), unless he have dissented to 
their remaining before the vendor has applied to stop them. 
And if the buyer repudiate the goods, or take possession of 
them otherwise than as owner, there will be no delivery, 
although other goods included in the same contract were 
previously delivered and accepted («) (1872). 

A conditional delivery will also be incomplete unless the 
condition be performed. If the goods be deposited with the 
vendee’s agent, upon the understanding that there shall be no 
delivery until payment, the vendor may resume possession (/) 
in case of non-payment. So if they be packed in coverings 
belonging to the vendee and then left upon a like condition 
with the vendor (m). 

Further: so long as any act remains to be done for the 
purpose of separating and ascertaining the exact goods which 
are to be the subject of the contract, or of ascertaining their 

( ji) Van CoBtccl v, Booker, 2 Exch. (a) Jaibca o. Griffin, 2 M. & W. 

C91j and see Tnmor v. Trustees of 623; 6 L. J., N. S., Ex. 241; Bolton t'. 
liycipool Docks, 6 Exch. C43. Lancashire and Yorksliire Railway Co., 

(</) Per Tindal, C. J., Jackson o. 35 L. J., C. P. 137; L. B., 1 C. P. 431. 
Nichol, 6 Bing. N. C. 508; 7 Sc. 590; • (^) licfeschman v. Williams, 4 Camp. 
Coventry v. Gladstone, L. R., 6 Eep 44. 181. 

(r) Heinekqr v. Earle, 8 El. & BL («) Goodall r. Skelton, 2 II. Bl. 31G. 
410, 427. 
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weight or quantity, in order to fix the price, the vendor may 
assert his right (:r), although an order to weigh and deliver 
have been given by the vendor, and have been entered and the 
goods transferred in the books of the wharfinger or other holder 
of the goods; and although the vendee have resold, and the 
original vendor have had notice of^ and have acquiesced in the 
resale. It is the same where the sale includes all the goods* in 
a warehouse, if ‘the price depend upon the quantity, and tlie 
quantity be not ascertained ( y) ; or where the price is fixed 
if the quantity be not made up (^r). Before the goods which 
foim the subject of the original contract arc ascertained and 
separated, the sub-purclmser cannot be in a better position 
than the original vendee (a). 

1381. Subject to these conditions, the constructive delivery 
is complete Vhen the goods have been left at the place or with 
the person at which or to whom they are directed to be sent 
by the consignee, although for the purposes of the latter that 
may not be the ultimate destination of the goods. Therefore, 
where the purchaser directed the goods to be sent to a packer, 
who, upon receiving them unpacked and sent away part and 
repacked and retained the remainder, the latter were held to 
be no longer in transitu, although it was intended ultimately 
to send them elsewhere (6). 

So if, without any special direction or ulterior place of 
destination in view, the goods have been delivered at the 
warehouse of a wharfinger, packer, or other person, and which 
is the usual place for the delivery of goods consigned to the 
vendee, or even at the waggon office of the earner (c). And 

(,f) Ansten v. Craven, 4 Taunt. 644; (a) See Moakes v. Nicholson, 19 

B id. 175; Slicpley r. Davis, 5 id. 617; C. IL, N. S. 209. 

Busk r. Davis, 2 M. & S. 397; Swan- (ft) Leeds f. Wright, 3 B. & P. 320; 
wick r. Sothern, 9 A. & E.*895; 1 P. 4!&p.243. 

& D. 648; notwithstanding Whitehouso (<;) Richardson v, Goss, 8 B. & F. 
r. Frost, 12 East, 614. See Cowasjee 127; Scott v. Pettit, id. 469; Rowe v, 
v. Thompson, 3 Mo. E. I. 422; 6 Mo. Pickford, 8 Taunt. 83; 1 Mo. 626; 
P. C. 166. Smith v, Iludson, 11 Jur., N. S. 622; 

(^) Withers r. Lyss, 4 Camp. 237. see Nicholson v. Bower, 1 E. & E. 172; 

(x) Wallace r» Breeds, 13 East, 522. Noble v. Adams, 7 Tannt. 69; 2 Marsh. 

366. 
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where an ulterior place of delivery is mentioned in the original 
direction^ if that delivery is to be the work of the specially 
appointed or accustomed agent of the vendee, the transit as 
regards tlie original vendor is complete* As if the goods bo 
ordered to be sent to C. at X*, for transmission 4^o Y. Upon 
delivering to C. at X., the goods, until new orders be given by 
the purchaser to send them to their final destination, remain 
stationary in the hands of his agent; and the transit being 
complete, cannot commence do novo (d). 

So if the order was to deliver at the j)ort of C., for tlic 
purchaser at M., and at C. the goods were deposited with Y., 
who was unconnected with the carriers, and accustomed to re- 
ceive goods for the consignee at his risk, but without charging 
warehouse rent; although this last circumstance may sometimes 
be material (1368, 1398), it is not conclusive against the 
consignee : and as the warehouseman was not tlie agent of the 
(;arricr, the transit was Iield to have been determined (e). 

1392. The transit may be ended by the deposit of the 
goods in the carrier’s warehouse, although they have been 
ordered to be delivered to him at a particular place, where 
the carrier has allow'ed them to remain for the vendee’s con- 
venience imtil he should give further directions for their 
disposal (y); and this, whetlier the vendee have exercised 
acts of ownership on the goods in the carrier’s warehouse ( <7), 
or AYhether, in pursuance of a course of business between the 
carrier and the vendee, they have been left until they can 
be removed for shipping by the vendee’s own agent (A) : and 
although the carrier himself claim a lieu upon the goods (/). 

(iZ) Dixon V. Baldwen, 5 East, 174; O, 1080; 6 Sc. N. S. 821; seo Hunter v. 
Wentworth u. Onthwaite, 10 M. & W. Beal, cited 3 T. K. 444, but not ap- 
436; Gibbes, Exp., Ii. B., 1 Ch. Div. proved by Lord Ellenborongh, in Dixon 
101 ; 'Coates v, Bailton, 6 B. & C. 422, v, Baldwin. 

appears to disagree with Dixon v. Bald- (/) Foster v. Fnunpton, G B. & C. 
won, and the vendee’s agent hod also 107; 9Dowl.& R.108; Allans. Gripper, 
had work done upon the chattels; as to 2 Cr. A J. 218; 2 Tyr. 217. 
which see Cooper v. Bill, 3 U. & G. 722, • (y) Foster v, Frampton, supra. 

It also seems to disagree with Smith v, (^^) Scott v. Pettit, 3 B. & F, 469. 
Goss, 1 Camp. 282. (i) Allan v. Gripper, supra. 

(a) Dodson r. Wentworth, 4 Man. A 
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1398, (3.) As to the acts ^hich amount to dcliveiy hy 
the holder^ or to taking possession by the consignee of the 
goods. 

The direction of the consignor to deliver the goods to the 
consignee at«a certain place^ does not imply a contract by the 
carrier 'with the consignor to deliver them at that place only. 
Tlic consignee may receive them at any stage of the transit, 
and may change the place of delivery; and if he so receive 
them, the transit will be determined {k) for the purposes of 
the right of stoppage, as if they had been sent to their original 
destination. The transit will be complete even if the goods 
be delivered wrongAilly, as upon the production of an unin- 
dorsed bill of lading (Z); or if the consignee, before they arrive, 
take them from the custody of the carrier without his consent, 
although he may be responsible for the wong done to the 
carrier (m). 


1394. The actual delivery of part of the goods may import 
a construetive delivery of the whole, where the part delivery 
was made to a sub-purchaser of the whole, and there appeared 
to be no intention either before or at the time of the delivery 
to separate that part from the rest (n). But the question 
depends upon the intention of the vendee in taking possession 
(1807). 

If it appear that he intended to take possession only of part, 
for the purpose of delivery to a purchaser of that port, the 
right of lien and stoppage upon the residue will remain. 


(U) London and North Western 
Railway Company v. Bartlett, 7 IT. & 
N. 400; per Lord Alvanlcy, Mills v. 
Ball, 2 B. & P. 457. 

(l) Coxe V. Harden, 4 East, 211. 

(m) Whitehead t\ Anderson, 9 Mr 
& W. 518. It was formerly held that 
the consignee could not take possession 
until the completion of the transit; 
and therefore where after the assignees 
of the bankrupt consignee hod taken 
possession of a cargo the ship was 
ordered out for quarantine, the transit 
was held to continue until the comple- 


tion of the quarantine. Holst v. Pow- 
nal, 1 Esp. 240. It may bo doubted 
whether, even if it were still necessary 
to complete the voyage before the con- 
signee could take XK>ssession, the tran- 
sit would now be held to commence 
de novo after the first arrival of the 
ship, in consequence of an order to go 
into quarantine, which is entirely un- 
connected with the purposes of the 
voyage. 

(n) Slnbcy v. Heyward, 2 H. Bl. 
604. 
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Therefore, where the vendor ordered the holder of tlic goods 
to weigh and deliver to the vendee, and the goods were weighed 
and invoices sent to the vendee, but no transfer into his name 
was made in the books of the holder, nor any warehouse rent 
paid by the vendee, a sale by him of part of the goods, and 
delivery of tliat part upon his order to the sub-purchaser, 
was held not to determine the vendor^s right against the 
residue (o). 

1396. The vendor’s right of stoppage may bo preserved 
through the imperfection of the delivery, altliough tliat arises 
from a matter entirely collatcra.l to his right ; viz. the right of 
the carrier to refuse to complete the delivery until payment 
of the freight ( 7 ^) (276). So where goods were landed at a 
wharf not in the name of any. consignee, but the entry in tlie 
wliarfingcr’s book was ^^'with freight and charges;” which, 
according to the evidence, showed that the wharfinger was to 
receive freight and charges for the master before delivering the 
goods, they wore held to be still in transitu (y). 

1396. It was once laid down that the '^corporal touch” of 
the consignee or his agent was necessary to vest the property 
in the fonner. It has been long understood that this require- 
ment, if indeed the expression was ever more than figurative, 
will be satisfied by the exorcise of any act of ownership ; but 
what act is sufficient for tliat piu'pose, it is often difficult to 
determine. 

1397. The weighing and part removal by the purchaser, 
of goods which have been deposited in a warehouse, are acts 
which indicate that the possession is vested in him (r). So 
may the taking of samples, coupled with other circumstances 

• 

(o) See per Farko, B., Jooes v. (j) Edwards v. Brewer, 2 M. & W. 
Jones, 8 M. & W. 481; Tanner v, STS, - 

Scovell, 14 M. & W. '28; Bolton r. (r) Hammond r, Anderson, 1 B. & 
Jjancashire and Yorkshire Kailway Co., pal., N. B. C9 ; Wright v. Bawes, 4 
36 L. J., C. P. 137; L, R., 1 C. P. 431. Esp. 82 ; Swanwiek r. Sothern, 9 A. & 

(p) Crawahaw v. Eade^ 1 B. & C. E. 896; 1 P. & D. C48. 

181; 2 Dowl. & K. 188. 
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which sliow an intention to assume the ownership; Tor the 
mere taking of samples alone is an equivocal act, the object 
of which may be only fo ascertain if the goods can be disposed 
of at the particular place, without any intention to take actual 
possession. The taking of samples will show an intent to 
take possession of the bulk of the goods, if the purpose of 
the transfer require that the transferee should have full posses- 
sion of them ; as if he be a trustee for creditors, among whom 
it is his duty^ to distribute the proceeds («). 

1398. TIic payment of warehouse rent by the vendee to 
the intermediate holder of the goods (t), or even notice from 
the latter requiring such rent, though none be paid, shows the 
possession to be in the vendee ; it being, as regards the holder 
of the goods, evidence of a new agreement by him to hold 
them for custody on account of the vendee, and not for the 
puipose of sending them to their destination (?/) (1368). 

And although payment of rent by the vendor for the ware- 
housing of the goods tends primil facie to show that he has. 
not parted with the possession of them, circumstances may 
rebut this presumption, as if it be shown that the vendor j)aid 
the rent according to a custom of the trade, during a certain 
time (which was still current) after the day of sale C^). 

1389. It has been held that if the consignee or his assignee 
put his mark upon the goods at the place of deposit, it is suffi- 
cient to i)ass the possession (y). And if the vendor assent to 
a sale by the vendee, and allow the property to be marked by 
the sub-vendee, it has been considered to be such a recognition 
of the transfer as to displace the original vendor’s right of 
stoppage (s). 

But more recently it has been said to be doubtful (a), 
w'hethcr the acts of marking, taking samples, or the like, 
without removing the gqods from the possession of the holder, 

(jt) Jones V. Jones, 8 M. & W. 481. Pul., N. R. 69. 

(t)J!V‘entworth v. Outhwaitc, 10 M: (y) Ellis v. Hunt, 3 T. B. 464. 

& W. 436. (z) Stovcld v. Ilnghes, 14 East, 308. 

(n) See Wrigbt v. Lawes, 4 Eap. 82. (a) See Whitehead v, Anderson, 0 

(x) Hammond r. Anderson, 1 B. & M. & W. 618. 
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although the act be done with an intent to take possession, 
will amount to a constructive possessipn, unless accompanied 
by such circumstances as to denote tliat the holder was in- 
tended to keep the goods as agent for tlie custody of them, on 
the consignee's account. It seems, therefore, that the acts in 
question are hardly to be taken even as prima facie evidence 
of the vendee’s possession ; a doctrine which certainly will not 
simplify the settlement of rights of this nature. 

1400. The holder of the goods cannot prolong the transit 
by . wrongfully detaining and delivering the goods to other 
persons after they have been demanded by the consignee or 
his assignees in bankruptcy (5). The holder is justified in 
delivering them to the possessor of the first bill of lading which 
is presented, and is not bound to inquire into the comparative 
merits of claimants under diflferent bills of lading (e). 

1401. Itl. As to the manner of exercising tlie right of 
stoppage in transitu. 

It entitles the vendor not only to countermand the deliveiy 
of the goods to the vendee, but to order re-delivery to the 
vendor himself (d) : and it revests in him such of the goods 
as were in transitu at the time of the stoppage, but without 
affecting the vendee’s right to such as have actually been 
delivered (<?). 


1402. The validity of the stoppage does not, however, 
depend upon actual possession of the goods by the vendor (/*)• 
It may be effected by a mere notice to the person in actual 
possession of the goods; or, where he is an agent, by notice 
to his principal, provided the notice be given at such a time 
and under such circumstances that the principal, by reasonable 
diligence (which is all that he is bound *to use), may communi- 
cate with his servant in time to prevent the delivery to the 


(&) Bird V, BrowD, 4 Kxch. 786. 

- ( 0 ) Seo Fearon r. Bowes, 1 H. Bl. 
3C4, note. Per Dr. Lushingtoa in 
Tigress, Br. & L. 38; 9 Jor., N. 8. 
361; 82 L. J., Ad. 97. 

M. VOIj. II. 


(dy Per Dr. Liishington, Tigress, 
snpm. 

(<f) Wentworth %>. Onthin'aite, 10 M. 
& W. 4.36. 

(/) Northey v. Lewis, 2 Esp. 613. 

3 K 


i 
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vendee {g)» The procuring the master of a diip to sign bills 
of lading to the vendor’s order has been held to be a substan- 
tial compliance with the law of a foreign country, under which 
the unpaid vendor was entitled to recover possession of tlie 
goods by a judicial process (A). 

1403. The goods .may be stopped by the agent of the con- 
signor, whose general autliority to act for tlie consignor in 
such matters will, it seems, be sufficient (z). But as the mere 
indorsement of a bill of lading formerly passed only the pro- 
perty in the goods to the indorsee, leaving all rights in respect 
of the contract in the original shipper or owner of the goods (A), 
the indorsement without value, or otherwise than in pursuance 
of a contract to pass an interest in the goods, would not enable 
an indorsee to sue for them in his o\vn namc(/). The con- 
signee of goods, or the indorsee of a bill of lading to whom the 
property in the goods shall pass by reason of the indorsement 
or consignment, has now all rights of suit, and is subject to the 
same liabilities as if the contract contained in the bill of lading 
had been made with himself. But as the statute (m) only 
affects indorsees, to whom the property in the goods passes by 
the indorsement, and does not prejudice or affect any right of 
stoppage in transitu, it seems that neither the mere agent, 
upon whom only an authority without any property is con- 
ferred, nor an indorsee to whom only the property without any 
rights under the contract would have passed by the indorse- 
ment before the act, will be more able to sue than he would 
have been before the act, in respect of rights accruing under 
a stoppage in transitu. 

1404. Although an authority by the consignor to his agent 

to stop, be executed while the goods are in transitu, a stop- 
page made under that* authority will not be valid unless it .be 

(^) liitt V. Cowley, 7 Tannt. 1C9; (i) See Whitdiead v, Anderson, 9 

2 Marsh. 457; Whitehead r. Anderson, M. & W. 518. 

9 M. & W. 518. • {h) 18 & 19 Viet. c. Ill, preamble. 

(A) InglisutV. Underwood, 1 East, (2) Waring e. Cox, 1 Camp. 3G9; 

514. see Coxe v. Harden, 4 Eiuit, 211. 

(«») 18 & 19 Viet. c. Ill, Bs. 1, 2. 
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executed during the transit; and a ratification hy the agents 
after the completion of the transit^ of a stoppage made by 
an unauthorized person during the transit, will be of no 
avail (w). 

The act of ratification must take place at a time, and under 
circumstances, when the ratifying i^arty might himself have 
lawfully done tlic aQt which he ratifies. 

A stoppage by a person who assumes to act as agent for the 
vendor may, however, be justified- by an authority sent before 
the arrival of the goods, but which was not received till after 
the seizure ; and although the terms of the authority were to 
rescind the contract ; if it be clear that the intention was to 
authorize the stoppage (o). 

1406. The carrier, wharfinger, or other person who comes 
into the ]DOSsession of the goods as a middleman between the 
consignor and consignee, becomes liable in trover, if aftei’ 
proper notice from a consignor entitled to stop in transitu, he 
deliver the goods by mistake or otherwise to the consignee; 
because by the notice the property is revested in the con- 
signor (j»). The consignor is not bound to prove his title; it 
is sufficient if he assert his claim as vendor and owner ; and 
the middleman is then bound to deliver the goods to him, un- 
less he is award of some legal defeasance of the right. The 

refusal to deliver is otherwise evidence of a conversion, and 

is a breach of duty (y) within the Admiralty Court Jurisdic- 
tion Act, 1861, by reason of which the ship will become liable 
under the jurisdiction of that court (r). And & fortiori if the 
holder of the goods have admitted the right of either of the 
claimants to possession, he cannot afterwards dispute the right 
of that person in on action for a wrongful delivery; either 
upon the ground of any usage of trade, or of the vendor’s 
right of stoppage, or that the holder was bound to deliver 

(») Bird V. Browh, 4 Exch. 786. (jr) Per Dr. Lndiington, Tigress, 

( 0 ) Hatchings, app., Nanes, resp., . Br. & L. 38; 3 Jnr., N. S. 361; 32 

1 Mo. P. C., N. S. 243; 10 Jur., N. S. L. J., Ad. 97. 

109. (r) 24 Viet c. 10, s. 6. 

(jp) litt 17. Cowley, 7 Tannt. 169. 

’ 3k3 
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according to the original order («) ; and it is said to be imma- 
terial as against the holder whether his admission of title were 
oral or written (^). 

1406. If the goods be in the possession of the Crown until 
the payment of duties^ a claim made on behalf of the consignor 
before tlie sale of the goods for payment of the duties will bind 
the surplus proceeds of the sale {u). 

1407. If the vendor have heard of tlic insolvency of the 
purchaser before the delivery of the goods to a middleman^ 
the question will arise whether the vendor may refuse to de- 
liver the goods. 

It was laid down by Bayley, J. (.r), that if (as the law is) 
the vendor, by virtue of his original o^vnersliip, and by reason 
of the defeasible nature of the vendee’s right of possession, 
may stop the goods after they have been despatched, il fortiori 
he may detain them when he has not parted with the posses- 
sion. It was also considered by Lord Abingcr, C. B. (y), 
that this right followed fi’om the vendor’s right to stop in 
transitu, lie observed that it could not be that the vendor 
must start the goods upon their transit that he might have a 
right to bring them back ; that the reason of the right to stop 
is that the vendor is not bound to deliver ; ahd that the right 
*to stop proves d. fortiori a right to refuse to part with posses- 
sion. It was however held by the majority of the coiurt in a 
case (r), in which the agreement was tliat the purchaser should 
send a vessel for the goods, — ^which he did, but, afterwards and 
before they were shipped, became bankrupt, — ^that the vendor 
could not reftise to load the ship, and that he broke his con- 
tract by so refusing; because the assignees of the bankrupt 

(«) Gosling 1 *. Birnic, 7 Bing. 339; (Q Gosling v. Bimie, snpra; per 
Stonard v, Dunkin, 2 Camp. 344 ; Hawes Bosanqnot, J. 

V. Watson, 2 B. & C. 540; 4 D. & R. (?^) Northey v. Lewis, 2 Esp. 613. 

22; By. & M. 0; Mills v. Ball, 2 B. & (a?) In Bloxam v, Sanders, 4 B. & 

r. 457; Hawkes r. Dunn, 1 Or. & J. • C. 948. 

519; Knights r# WiiTcti, L. R., 5 Q. B. (y) Gibson v. Carmthers^ 8 M, ft 
C60. W. 321. 

(e) Ib. 
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had a right of election whether they would perform the con- 
tract^ but the vendor had nonc^ and the assignees were not 
bound by tlic contract to pay the price until the arrival of tlic 
cargo and the delivery of the bill of ladings a period wliich had 
not arrived. 

The correctness of tliis reasoning may be doubted. It is 
the vendee^ who by his insolvency has been the first to break 
the contract ; and as upon his insolvency tlic vendor may stop 
in transitu, because the vendee can no longer perform the 
contract by paying the price, he ought by the same rule to be 
entitled to refuse to deliver the goods. If the assignees be 
entitled to have the contract carried out while tlic goods arc 
still at home, they are equally so when the goods arc in 
transitu. 

But so far as regards the time of payment tlie contract is 
varied by the insolvency ; the right of the assignees in this 
respect is no longer to receive the goods upon payment at the 
time fixed by the contract, for otherwise the vendor must 
again give up the goods, and the stoppage would be ineffectual. 
How can a different principle be applied where he has not sent 
the goods at all ? 

It was, however, intimated that tlie same circumstances 
which would justify a vendor in stopping the goods in transitu 
will also warrant him in detaining them before the transit has 
commenced, where it only remains to deliver them to the 
purchaser. 

Of the Loss of the Benefit of the Securitt/ by Negligence and 

Fraud. 

1408. Both in legal and equitable mortgages tlie posses- 
sion of the title deeds is of great importance as regards pri- 
ority ; and may alone be a sufficient test of right, where by 
simultaneous mortgages the legal estate passes to several mort- 
gagees (a), or where the equities between the incumbrancers are 
equal. A legal' or equitable mortgagee may lose his priority, if 
he foil to obtain or inquire for*(fi), or, if having obtained, ho 

(a ) Ilopgood V. Ernost, 3 De G., J. (&) Bice t*. Rice, 2 Drew. 73; Layard 

& S. IIC; 13 W. R. 1004. r. Maud, L. R., 4 l^q. 397. 
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give up -without good reason^ the possession of the title deeds ; 
because by the mortgagor’s possession of the deeds^ which are 
the evidences of title to the land^ the subsequent lender is led to 
believe^ that the estate to which they belong is free from charge; 
although at law the rightful owner of the land may recover the 
deeds in trover from a person who has lent money on them 
without notice of a want of title in the depositor^ notwithstand- 
ing negligence on the part of the owner, provided it do not 
amount to fraud (/;). It appears to have been formerly thought 
by common law judges (rf), that die fact that the mortgagor had 
been able by possession of the deeds to effect another security, 
was alone sufficient in couils of equity to postpone a prior moi*t- 
gagee ; but in a case (e) decided in equity before this doctrine 
was set up, and in which the first mortgagee had trusted to the 
word of the mortgagor, who said that the deeds were in tlie 
country, but should be given him, the first mortgagee did not 
lose his priority ; though, because he had been negligent, the 
court would not deprive the other of the deeds. And, at the 
present day, direct fraud, or gross and wilful neglect, amount- 
ing to evidence of fraud, must be proved against a mortgagee, 
by him who seeks to disturb his priorily (/). 

1409. Where the mortgagee has not obtained the deeds, if it 
be also sho^vn that he has not inquired for them (^), or at all 
investigated tlie title (A), linder such circumstances as to lead 
to an inference that he neglected to do so, lest he should get 
notice of a defect in his title, the very knowledge which he has 
attempted to ignore, -will be imputed to him ; and the inference 
thus arising will be strengthened, if tlie mortgagee be aware 
that persons in the situation of the mortgagor arc accustomed 
to raise money on deposit of their title deeds (907). In the 

(c) Hairmgton v. Price, 3 & Ad. Jar. 1097| Bailey v. Eoimor, 9 Price, 

170. 262; Ralx^ffe e. Barnard, L. R., 6 'Ch. 

(d) Burnet, J., in Ryal v, Rollc, 1 652. 

Atk. 165; BuUer, J., iii Goodtitlo v. (g) Hcivitt e. Loosemore, enpra; see 
Morgan, 1 T. R. 755, 762. Wiseman v. Westland, 1 Y. & J. 117; 

(e) Head-.^. Egerton, 8 P. Wms. Mayfield v. Burton, L. R., 17 Eq. 15. 

280. (A) Worthington v. Morgan, 16 Sim. 

(/) Evans v. Bicknell, 6 Yes. 173; 547. 

Hewitt V. Loosemore, 9 Hare, 449; 15 
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case of a mortgage of copyholds (t), the surrenderee not having 
inquired for the deeds which were in deposit, was postponed, 
though he had ascertained that there were no incumbrances 
entered on tlie rolls. But priority will not be forfeited by the 
neglect of the mortgagee, or his solicitor, to obtain or inquire 
for an instrument recited in a deed of remote date which forms 
the root of the title, if there were no wilful neglect on the mort- 
gagee’s part, though his solicitor, being also the agent of the 
mortgagor, knew that by means of such instrument the mort- 
gagor could raise money (A). 

Less doubt will of course be felt, where the parties have been 
guilty of positive fraud (Z), — ^as by antedating the legal mort- 
gage that it might not appear to be made on the eve of the 
mortgagor’s bankruptcy ; and falsely reciting, that it related to 
a present advance ; and if the siibsequent mortgagee, knowing 
of the prior deposit of the deeds, made no inquiry as to the 
object of that deposit. 

1410. But if the mortgagee have not neglected to inquire 
for the deeds, but have failed to obtain them through the deceit 
or neglect of the mortgagor, — ^as if the latter assure him that 
he has delivered him all the deeds (m), or that he 'will shortly 
do so (n), making a reasonable excuse for not doing it at the 
moment, it has been determined that the mortgagee, whether 
his security be legal or equitable, and even though the relation 
of solicitor and client subsisted between him and the borrower, 
win not be postponed to a person, who, by reason of the mort- 
gagor’s possession of the deeds, has been induced to purchase or 
lend money on the security of the property. So if upon making 
proper inquiry respecting a deed, of the existence of which he 
has notice, a reasonable excuse is made for its non-production, 

(t) Whitbread v, Jordan, 1 Y. & C. v. Croft, 2 Dc G. & J. 1; 3 Jnr., N. S. 
303. 1069; A Bear. 223; Hant t*. Elmos, 

(A) Finch V. Shaw, Golyer v. Finch, 28 Bcav. 631; 7 Jnr., N. S. 200; 2 
18 Jnr. 936; 19 Bpar. 600; 3 Jnr., De G., F. & J. 678; Dixon v. Mucklc- 
N. S. 26; 6 H. L. G. 928. See Hunter aton, D. B., 8 Gh. 166. 

V, Walters, D. B., 7 Gh. 76. * (m) Hewitt t^. Loosemoro, 9 Haro, 

(1) Birch V. Ellames, 2 Anst. 427. 449; Espin e. Pemberton, 4 Drew. 333; 

(fa) Fenner e. Jemmett, 2 Bro. G.C. 3 De G. & J. 647; 6 Jar., N. S. 66, 
662, h.; 1 Fonbl. Eq. lG6,n.; Boberta 167. 
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and the mortgagee is assured and believes^ that it docs not affect 
the estate in which he is interested (o). In some cases^ also, the 
mortgagor himself may be either not entitled to the sole posses- 
sion of the deeds, or may be bound to retain them in his own 
custody. The first is the case of tenants in common and joint 
tenants, the other may be in cases where the estate is in trust, — 
as where, although tlic deeds were in the hands of a cestui que 
trust, the estate was vested in the trustees, and was subject to a 
term for securing a jointure and portions (p), or the case may 
be such that the possession of the deeds is not legally incident 
to the estate of the mortgagee, as where he is reversioner and 
the deeds are held by the tenant for life (y), or where (r) tlie 
security was made by trustees in part execution of a trust to 
raise a larger sum, and for other purposes, for which possession 
of the deeds was absolutely necessary ; so that without a breach 
of trust they could not have parted with tlicm. In none of these 
cases can the legal mortgagee be blamed for not obtaining pos- 
session of the deeds. 


1411. But even if the deeds are forthcoming to the legal 
mortgagee through the delay of the persons rightfully entitled 
to take possession of them, those persons "will not, it seems, be 
postponed to the mortgagee, if he, by inquiry, could have ascer- 
tained that they were in wrong hands. Therefore whore as- 
signees omitted for a long period to take possession of their 
insolvent’s copyhold, and caused no entry of the assignment 
or copy of the appointment of the assignee to be entered on the 

(o) Jones r. Smith, I Ph. 244. Tho in tlic present mortgagee, and the 
Numc has been held (Erazer v, Jones, 5 mortgagor had nothing which in eqnitj 
Hare, 481, and 17 L. J., Ch., N. S, 863) he conld transfer to tho snbseqoent de- 
wherc no infj[uiry had been made; but positcc. It was also (on appeal) partly 
in that case, there having been a false « decided on tho ground of fraud in the 
recital in tho mortgage, of n i)rior latter person. 

equitable charge by deposit of a deed, (p) 1 Fonbl. Eq. 166, n.; perXiord 
none such having ever been made, tho Eldon, 6 Vcs. 190; Earrow i». Rees, 4 
decision went on tho ground, tlint sub- Bcav. 18. Seo Oottam v. Eastern 
ject to tho alleged charge if it hail Counties Railway Company, 6 Jur., 
existed, and in fact as it did not exist,- N. S. 1367. 

the whole -of the mortgagor’s interest (j^) Tonrle v, Rond, 2 Bro. C. C. 
in the equity of redemption (which was 649. 

the subject of the seenrify) was vested (r) Harper v. Eaulder, 4 Mod. 129. 
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rolls^ but out of compassion left the insolvent in possession of 
the property, and of the copies of court roll, and he made a 
conditional surrender; the assignees were not postponed («); on 
the ground, that the mortgagee might have searched the list of 
insolvent debtors, and that the statutes directing the entries on 
the rolls were directory only. By this case the doctrine in 
favour of the prior incumbrances was perhaps carried to its full 
extent against a person, who, after a period of nineteen years 
from an insolvency, found the insolvent in full possession and 
the apparent owner of the estate. And it may even be doubted, 
if the compassion of the assignees to the insolvent was not gross 
neglect towards the rest of the world ; especially as they might 
have made the necessary entry on the rolls, and have still left 
the insolvent in possession of the estate. It shows, however, 
.the necessity of careful inipiiry on the part of mortgagees. 

1412. In the case usually cited (t) as laying down the rule 
that fraud or gross negligence only, in leaving the deeds, will 
touch the priority of the legal mortgagee, the judgment lias 
been, perhaps, more generally applied than was intended. The 
learned judge ( Eyre, C. B.), laid great stress upon the distinc- 
tion existing in fact, but not recognized in law (?«), between a 
mortgagee actually lending money on a security, and one who 
takes a security for a pre-existing debt, as it happened in that 
case. And it is obvious that fraud may, with far more justice, 
be imputed to a mortgagee, who, not being compelled to lend 
his money till he has examined the title, and obtained the deeds, 
refuses to do either, than to liim who seizes the security as a 
plank to save a debt which is in jeopardy, and takes the convey- 
ance, trusting that he may afterwards get the deeds also. But 
the rule is now well established independently of tliis case. 

1413. The same principles apply •in eases in which the 
mortgagee has had, but has afterwards given up, the posses- 
sion of the title deeds. It^ under the circumstances, it can be 

• 

(«) Colo V. Colon, 6 JIaro, 517} sco (w) But sco Baillio v. M*Kewan, 35 
also llorlock«. Priestly, 2 Sim. 75. , Bcav. 177. 

(t) Plumb r. Fluitt, 2 Anst. 432. ' 
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inferred that ho did it fraudulently^ or if gross negligence 
can be imputed to him^ as^ for instance^ if he deliver the deeds 
to enable the mortgagor to make a limited security, which by 
consent of the original mortgagee shall take precedence of his 
own, and a larger sum be raised, trusting the mortgagor to 
disclose the prior security, the mortgagee ( jt) will be postponed 
in favour of the incumbrancer, who, by his conduct, has been 
induced to advance money on the estate; but if the deeds 
come to the mortgagor’s hands without fraud or neglect by 
the mortgagee ; as, for instance, by the wrongful act of a 
third person to whom he had properly delivered them (y), or 
through misreprescTitation on the part of the mortgagor, — as 
that he wanted the deeds to enable liim to grant a building 
lease (z) advantageous to the estate, or to show the lease to 
an intended purchaser (a), that he might ascertain the nature^ 
of the covenants, after which it should be returned, — ^the legal 
mortgagee’s priority will be saved, provided he be diligent in 
regaining possession of the deeds according to the mortgagor’s 
representation ; for if he neglect to demand them, or other^vise 
acquiesce in the loss of possession, he will be postponed as 
if the deeds had been at first given up improperly ; and 
this conclusion was strengthened where the prior mortgagee 
claimed by transfer from the original mortgagee, and having 
been his solicitor at the time of the transaction, had given iq) 
the deeds without his consent (i). Nor will the prior mort- 
gagee be postponed, where it cannot be discovered by what 
means the deeds came back into the mortgagor’s possession, 

(a?) Peny Herrick v. Attwood, 25 to dcfratid subsequent lenders, than 
Rcav. 210; 2 Dc G. & J, 21; 3 Jur., for the latter to protect themselves by 
N. S. 99o; 4 id. 101; Hri^g^s v, tToncs, ordinary vigilance. The mortg^agee, 
L, R,, 10 Eq. 92. It seems to have in such a case, cannot bring trover for 
been considered that the first case was the deeds for want of the right of 
not one of negligence; but the precan- possession. (Owen v, Knight, 6 Sc. 
tions which should have bedh taken 307.) 

arc BO obvious that it is difficult to (y) Meux, Exp., 1 Gl. & J. 116. » 
find any more appropriate term. The («) Peter v. RusseU, 2 Vem. 726; 
courts have allowed so many excuses, 1 Bq. Ca. Abr. 321. 
both for the giving up of deeds and • (a) Martinez e. Cooper, 2 Ross. 198* 

for accepting any statements which (^) Waldron v. Slopcr, 1 Drew. 193; 
the borrower chooses to moke about Dowle v, Sanndeis, 2 H.'& M. 242; 10 
them, that it is easier for mortgagors Jur., N. Si 001« 
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provided there be nothing to show that the prior morigagee 
enabled the mortgagor to commit tlie firaud ; the mere posses- 
sion of the deeds hj the latter, without evidence that they were 
obtained through the negligence or fraud of the mortgagee, 
being insulBicient to postpone him (c). 

1414. So if a vendor or mortgagee allows the purchase or 
mortgage money or part of it to remain unpaid, but never- 
theless executes and delivers the conveyance with a receipt 
indorsed, either ibr the avowed purpose of enabling a security 
to be made to another incumbrancer, or under circumstances 
which enable another, bond lidc and without notice, to acejuire 
a security, the holder of the latter security, though it be but 
ecpiitable, will have priority, whether the mortgage be made 
for money then advanced or for a debt already due (rf) : and 
even, it has been held, where the conveyance was executed 
on the promise of one only of several joint mortgagees, who 
thereby obtained a security, that the vendor should first be 
paid out of the purchase-money (e). But a conveyance or 
release so obtained cannot be used in favour of one who has 
not complied with the agreement on the faith of which it 
was made, or of any other person having no better equity 
than he (/). 

And where a person entitled to an estate subject to charges 
was enabled to make an equitable security, by producing rc-^ 
ccipts for the charges which the owners of the charges had 
signed u 2 )on a bon& fide agreement for a mortgage security, 
they, having been guilty of no fraud and being prior in time, 
were i)referrcd to a subsequent equitable mortgagee (^). 

If the solicitor of an intended transfejrec of a mortgage, 
being himself one of the transferors, prepare and execute a 

transfer, and receive the money, but all the transferors do 

• 

(c) Allen V. Knight, 5 Haro, 272; CSi. 75. 
on app. 11 Jar. 527;^ Carter v. Carter, (/) Smith v. Evana, 28 Bcav. 59; 6 
3 K & J. 617; 4 Jar., N. S. 63. Bat Jar., N. S. 388. 

SCO Pilcher v. Bawlins, Ii. li.; 7 Ch. • (/) Hatchell v, Cremome, LI. & G. 

268. t Plunkett, 236. 

^d) Bice a.'Bice, 2 Drew. 78; Hun- (^) Beckett v. Cordlejr, 1 Bro« C. 
ter v> Walters, L. B., 11 Eq. 292; 7 , 353. 
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not execute the deed or sign the receipt, the money is in the 
solicitor’s hands as his client’s money, and not as mortgagee ; 
and if he misapjdy it his client will be the loser, tliough he 
have received interest from the mortgagor, as if the transfer 
had been completed (A). 

1416. Where a mortgagee by transfer (feom his own soli- 
citor, Avho was ilie‘ original mortgagee in possession) handed 
the deeds to the solicitor, who also acted for the mortgagor, 
that an abstract might be made for an intended purchaser, 
but did not give him the deed of transfer to himself, whereby 
the solicitor was enabled to sell the estate under the original 
mortgage, without notice of the transfer, and to receive and 
misapply die purchase-money : it was held (s) that the trans- 
feree should not be postponed if it could be shown that he 
had not authorized and had no notice of the payment of the 
purchase-money to the solicitor, to ascertain which, an issue 
was directed. And his keeping back the deed of transfer was 
treated as a natural precaution on die pait of the transferee, 
and not as die result of any hutudulent motive. 

1416. On the other hand, it will be no excuse for the prior 
mortgagee, that another induced him to commit a fraud, 
though he himself be morally innocent of it. As where die 
first moiiigagce was induced by his solicitor to assign to 
another without consideration a prior mortgage, which had 
been executed but not acted on (A). The deed in this case 
being valid on the fecc of it, and no proceedings having been 
taken to set it aside, was held good. 

1417. In order to affect a mortgagee with the consequences 
of the fraudulent act of his agent, it must be shown that at the 
period at which die act was done, the relation of solicitor, and 
client subsisted ; It not being sufficient that it subsisted at 
a foimcr period. Hence, a mortgagee will not be postponed 
to a subsequent purchaser, by reason that the solicitor whom 

GriAn r. Clowes, 20 Bcav. Gl. (A) Hioms v. Holtom, 16 Boav. 269. 

(0 Stevens V, Stevens, 2 Coll. 20. 
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he emplojsed about the morigage^ and who also acted in the 
transaction for the mortgagor^ assisted the latter in making 
the sale without notice of the mortgage ; and the relation of 
solicitor and client is not preserved by jiayment of interest on 
the mortgage through the hands of the solicitor. In making 
such payments the solicitor generally acts as the agent of the 
mortgagor (Z) (1284). 

It will bo no argument in favour of a second mortgeageo, 
seeking in such cases as these to displace the priority of the 
first, that the former mortgage was an improper investment 
of trust money, and consequently a breach of trust (wi). 

1418. There are also many cases of loss of priority whiclt 
illustrate the rule recognized both at law and in equity, that 
where one by his words or conduct wilfully causes another 
to believe and act upon a certain state of things, so as to alter 
his oAvn position, the former cannot aver against him tlic 
existence of a different state of things (w). Hence, where it 
can be shown that through the fraud or gross neglect of a prior 
incumbrancer, or his agent(o), another person has been induced 
to lend money on the same estate, the prior incumbrancer will 
be postponed; as where the prior incumbrancer, when informed 
that another security was in contemplation (/?), denied or was 
silent as to his own charge on the estate — where the prior 
moi*tgagee advised (y) the other, as his counsel, to complete 
the loan, and himself prepared the deed with a covenant that 
the estate was free from incumbrances — ^>vherc the prior mort- 
gagee engrossed (r) the second mortgage; and it was even 
held, where he only witnessed it (j), (though the principle of 

(l) Finch Shaw, Colycr v. Finch, Bon>. Rhodes, 2 Vern. 664. An issue 

18 Jur. 936; 19 Bear. 600; 6 II. L. C. was directed on appeal to try whether 
928; 3 Jnr., N. S. 25. this information was given. (Upton 

(m) Allen v. Knight, 6 Hare, 272. Vanner, 8 Jur., N. S. 406.) 

(«») Per Lord Denman in Pickard v. (y) DAper v. Borlacc, 2 Vcm. .170; 

Sears, 6 Ad. & El. 469; see Hooper v, and see Brown v. Thorpe, supra. 
Gnmm, L. R., 2 Ch. 282. (r) Cited I Bro. O. C. 367. 

(u) Brown V. Thorpe, 11 L. J., N. S., («) Mocatta v, Murgatroyd, 1 P. 

Ch. 73. •Wms. 393. On the principle **that it 

Qf) Cannock v, Jannccy, 27 L. J., would be prcsnmeil that every witness 
N. S., Ch. 57 ; Commissioners of Public that could write or read was acquainted 
Works v.Harby, 23 Beav. 508; Ibhott*^ with the substance of the deed or 
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this decision was afterwards overruled (/), becausQ a witness 
in practice is not privy to the contents of a deed)^ and the 
same was held, where an incumbrancer, being present during 
a treaty for settlement of the estate on a marriage, fraudulently 
concealed his mortgage from the person to be benefited, and 
agreed with the settlor to accept his personal security (?«). 
And where a person entitled to charges upon an estate, of 
whieh she was also the devisee in trust, joined as devisee in 
trust and executrix, with the owner of the estate, in a mortgage 
without referring to her own charges (a?). But a mortgagee 
need not go out of his way to give notice of his security upon 
hearing that the mortgagor is dealing with the estate (y). 

The same equity was applied (z) against the representatives 
of a mortgagor, to make good liis assertion to a purchaser of 
the estate, that part of the mortgage debt had by agreement 
with the mortgagee been transferred to other property, in 
exoneration of that agreed to be sold. The mortgagee having 
repudiated the alleged agreement, and having obtained pay- 
ment of the whole debt from the purchaser, the latter was 
allowed to come upon the property alleged to have been substi- 
tuted, for the difference. And where the loan has been made 
on the faith of a false representation by a stranger, the stranger 
may be compelled to make good the loss, though no fraud was 
intended (a). 

But tlie person who has stood by, or allowed the subsequent 
security, must have been aware of his own rights; for it is his 
personal misconduct which binds him, and this does not exist 
if he be ignorant of his rights (&). 

1418. The circumstance that an incumbrancer has wilfully 

instrument ivhich he, haring attested Commissioners of Public Works v. 
it, undertook to support with his evi* Harbj, 23 Bear. 508; 8 Jur., N. S. 
deuce.” • 478. 

(f) 1 Bro. C. C. 357 ; Watts v. (^) Osborn v. Lea, 9 Mod. 97. 
Gresswell, 9 Vin. Abr. 416, pi. 24; (*) A.-G. v. Cox, 3 II. L. C. 240. 

Barret v. Wells, Fze. Ch. 131. (a) Slim v. Cioucher, 2 Gif. 37; G 

(u) Berrisford v. Milward, 2 Atk. Jur., N. S. 190, 437; 1 De G., F. & J. 
49; Bami 'Ch. 101. 518. 

(a?) Strong e. llawkes, 4 De G., M. (5) CockeU t*. Taylor, 16 Bear. 103. 
& G. 186; 4 Do G. & J. 632. And see 
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obstructed a creditor^ in caiT]ring on proceedings upon the 
completion of which he would have been entitled to a charging 
order, has been held not to deprive the former of the benefit of 
his securities (c). 

1420. The case of a bankrupt, who is suffered by his cre- 
ditors to carry on business, and to receive the profits without 
first obtaining his certificate, falls within the principle,' that 
if a man having a lien' stand by during the making of a new 
security, he shall be postponed; and the former creditors will be 
X^ostponed to those who are subsequent to the bankruptcy {d). 
And notice of tlic fact that the bankriii)t is so carrying On 
business will be imputed to the former creditors, if it ajij^ear 
tliat the bankruxit have x^^d off some of them, and that one 
of those paid was an assignee under the bankruptcy (e). 

So if the vendor of an estate, having notice that it was 
bought with trust money, leave part of the x>nce under the 
absolute control of one of the trustees, without the concuiTcnce 
of the others, or of the cestuis que trust, he cannot, as against 
the other trustees or the cestuis quo trust, claim a lien on the 
estate for the unpaid part of the x>urchase-moncy {f). 

1421. The directors or other officers of a joint stock com- 
X)any,who neglect to comply with the enactment which requires 
mortgages and cliarges upon the property of the company to bo 
registered, cannot set up their unregistered securities against 
the general creditors of the company (.y). But shareholders 
or others, having unregistered securities, are not affected by 
the neglect of the officers of the company to effoct the regis- 
tration (A). 

1422. An incumbrancer will not lose his priority by omitting 

• • 

{c) Shaw v. Neale, 20 Bear. 167; 6 (jg) Patent Bread Machinery Co., 
H. L. C. 681. Be, L. B., 7 £q. 289; Wynn Hall Coal 

(<J) Tucker v. Hefnamann, 4 De G., Co., Bo, L. B., 10 Eq. 615; Natiro Iron 
Mac. & G. 396; Tronghtem v, Gitley, • Oro'Co., Be, L. B., 2 Ch. Div. 345. 
AmbL630. (A) General Provident Assurance 

(e) Tucker v. Hemamann, supra. Co., L. B., 14 Eq. 507; General South 
(/) White Wakefield, 7 Sim. 401.^ American Co., L. B., 2 Ch. Div. 337. 
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to make advances neccssaiy for the recovery of the fund which 
is the subject of the security, and to answer* or notice com- 
munications by the mortgagor’s agent informing him of the 
necessity for such advances; unless distinct notice be given, 
that if no advances be made a new cliarge will be created; espe- 
cially if the subsequent incumbrancer have taken the security 
without inquiry into tlie prior rights (f). But the first incum- 
brancer will not be allowed the benefit of advances made by 
the other, withput paying him the amount of his advances with 
interest (il). 

* 1423. Where a person advanced part of the purchase- 
money of an estate to an intended purchaser, who was, but not 
to the lender’s knowledge, an unccrtificated bankrupt, and paid 
the amount to the vendor, who executed the conveyance to the 
purchaser and delivered the title deeds to the lender ; and the 
purchaser afterwards gave the latter a memorandum of deposit, 
the whole being one transaction ; the lender acquired a lien on 
the deeds as against the purchaser’s assignees ; for though in 
general an iincertificated bankrupt can only acquire property 
for the benefit of his assignees, and can therefore have no right 
to charge it as against them, yet here the estate was conveyed 
by the vendor on the undertaking of the lender to advance the 
money, and the conveyance, to the extent of the advance, was 
in fact made for his benefit (/). ’ 

• 

1424. Coverture being no excuse for fraud, a wife, who 
fraudulently enables her husband to raise money on her estate, 
shall bo postponed to the mortgagee (m). And if a maiTicd 
woman, representing herself to be single, execute a mortgage 
in that character, the courts as against her, if she survive her 
husband, and as against her heir or other person claiming only 
as a volunteer through -her, if she do not survive her husband, 
will give the mortgagee a specific charge, as an equitable mort- 

(i)- Myers r. United Guarantee and (0 Menx v. Smith, 11 Sim. 410; 2 
Life AsBurnnee Company, 1 Jur., N. S. M., 13. & De G. 789. 

833; 3 It. 679; 7 De G., M. & G. (w) EyauB v. Bicknell, 6 Ves. 181; 
121. Sharpe v, Foy, L. H., 4 Ch. 36. 

W Id, 
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gagee^ r^pon the property "upon which he was induced, by the 
fraud, to lend his money (n). 

And so of an infant, if he be old and cunning enough to 
carry out a fraud, he shall make, satisfaction. Therefore, if 
an in&nt remainderman, being almost of full age, be active 
in persuading a mortgagee to lend money on the security of 
a mortgage in fee<« knowing the mortgagor to be but tenant for 
life, he shall not afterwards claim as remainderman against the 
mortgagee (o). This principle, however, will not support a 
security made by an infant and accepted upon a false declara- 
tion that he was of full age, against a subsequent mortgage, made 
after he attained full age, to a mortgagee without notice (/?). 


Of the Loss or Destruction of the Subject of the Security. 

1425. The benefit of a security may be lost by the destruc- 
tion or loss of the property of which it is the subject (y). 

When the security is upon a ship which is captured by an 
enemy, it is lost, even though the person entitled to the benefit 
of it be a neutral, and though the debt were contracted in time 
of peace. The captors seize the gross tangible property with- 
out regard to any claims u{3on it as between the owners and 
other persons, whether by way of mortgage (r), bottomry («), 
or lien (<), for purchase-money or on any other account ; and, 
on the other hand, where the property is protected from cap- 
ture, the intending captors can derive no benefit from their 
enemies’ ownership of such interests. The court neither recog- 
nizes in favour of a neutral his lien on an enemy’s ship, nor 
against him the lien of an enemy upon the neutral ship (a). 

But nothing short of an actu^ total loss will discharge the 
condition of a bottomry bond. As long as the ship exists in 


(91) Vaaghan r. Yanderstegen, 2 
Drew. 363, 379. 

(fi) Watts r. Qi^sswell, 9 Yin. Abr. 
415, pi. 24; 2 Eq. Co. Abr. 616; and 
see Cory v. Gertcken, 2 Mad. 40 ; and 
Clare v. Bedford, 13 Yin. Abr. 636-7: 
and note, that in the principal ca3e de- 
fendant was said to have been privy to 
a further advance after he came of 
age. 

M. VOL. II. 


Inman t*. Inman, L. R., 15 Kq.' 
260; and sec the Infants Relief Act, 
1874, c. 62.. 

(9) Story, Bailm. § 363. 

(r) Aina, 18 Jar. 681. 

(a) Tobago, 6 C. Rob. 218. 
if) Marianna, 6 C. Rob. 24 ; Ida, 18 
Jur. 762. 

(w) SorenHen «. The Qneen, 1 1 Mo. 
P. C. 119. 

3 L 
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the hands of the owner, whatever may be the extent of her 
damage, or if liaving been captured by an enemy, she be 
retaken, there is no total Ibss or destruction for this purpose (n), 
even though the damage be such that, as between insurers 
and insured, it would have amounted constructively to a total 
loss (or). And the lien for freight upon a captured ship will also 
revive upon her recapture (y ). And if she be sold in a foreign 
port, although without express notice of the l>ond, the purchaser 
will take subject to it(^). The same rule applies where the 
ship is subject to a lien for damage (a). 

1426. The right of the owner of property generally, and 
therefore of one who has a pledge or other security thereon, is 
not destroyed by the mere transmutation of its subject-matter 
into a different form without his assent (A). 

(v) Thompson v. Rojral Exchange (/t) Charles Amelia, L. R., 2 A. & E. 
Assurance, 1 M. & S. 30; Joyce r. 330. 

Williamson, 3 Dougl. 164; Broomfield {b) Story, Bailm. § 3G3 ; Stoiy, 
V. Southern Insurance Company, L. B., Agency, § 231; citing ' Taylor v, 
6 Exch. 192; Elcphanta, 15 Jur. 1185. Plumcr, 3 M. & S. 562 ; Lane v. 

(.r) Great Pacific, L. B., 2 P.C. 516. Dighton, Ambl. 409; Lord Chedworth 

(y) Cheesman, Ex])., 2 Eden, 181. v. Edwards, 8 Yes. 46; Whitecombe v, 

(z) Catherine, 15 Jur. 231. Jacob, 1 Salk. 160, and other coses of 

trust and agency. 
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CHAPTER X. 

OF THE PERSONS INTERESTED IN AND WHO 
ARE NECESSARY OR PROPER PARTIES TO 
SUITS CONCERNING SECURITIES. 


Of the Persona interested iti the Eqnity of Itedempt ion, 

1428. Of the Mortgagor, 

1433. Of the Trustee in Bankruptcy of the Mortgagor, 

1434. Of the Assignees of the Equity of lledemptian, 

1443. Of the Devisee and Heir of the Mortgagor, 

1446. Of the Personal Bepresentative of the Mortgagor, 

Of the Persons iutei'ested in the Security and Debt, 

1455. Of the Mortgagee, 

1462. Of the Assignees and Devisees of the Security and Debt, 

1465. Of the Heir of the Mortgagee, 

1466. Of the Personal Bepresentative of the Mortgagee, 

1467. Of the Persons benejie-ially interested either in the Jitjuity of Bedemp- 
tion or in the Security and Debt, 

1476. Of A ssignecs pendente life of the Mortgagor and Mortgagee, 

1427. Subject to certain exceptions created by statute and 
orders erf* court (1467), the general rule in equity concerning 
})arties to suits is, that all persons who have an interest apparent 
on the record in the object of the suit are nccessar}’' parties, and 
no person ought to be made a party who has not such an 
apparent interest .(«)• 

Now the interests of parties to suits relating to incumbered 
property arise either out of some right in the equity of re- 
demption of the inchmbered estate, or in the estate itself and 
the debt secured upon it in the hands of the mortgagee ; and 
as a general rule all persons who have an interest either in 
the right of redemption or in the security must be joined, 
though the result may be the trial of a legal riglit between 
parties thus brought before the court for a different pur- 
pose (5). • 

(a) Calvert on Parties, 13, 91. geon v. Collier; where, on a bill to 

Evans v. Jones, Kajr, 39; Spar- redeem, it became necessary to deride 

3 
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Of the Persons interested in the Equity of Redemption, 

Of the Mortgagor, 

1428 . And, first, as to the mortgagor himself. He, or the 
owner for the time being of the whole or any share of the 
equity of redemption (including, it has been held, his trustee to 
bar dower, whose estate is vested (c)), must be present in every 
suit in which the question of redemption arises between mort- 
gagees ; because, after giving liberty to the puisne mortgagee 
to redeem the first, the decree is, that the former in his turn 
may be redeemed by the mortgagor; in default of which the 
latter shall be foreclosed (1666). But if he be no party to th(5 
suit, his right of redemption will remain open, and the first 
mortgagee w'ill be exposed to another suit (rf). The mort- 
gagor, however, need not be joined in a redemption or fore- 
closure suit between the mortgagee and his derivative or sub- 
mortgagee (e). 


1429 . The presence of the owner of the equity of re- 
demption is also necessary, where part of the estate, which is 
subject to the first mortgage, is not comprised in the security 
of the second mortgagee, and even where tlie equity of re- 
demption of the excluded part is no longer in the hands of the 
original mortgagor (y*). For the prior mortgagee must be re- 
deemed entirely, or not at all ( 1170 , 1033 ) ; and the subse- 
quent mortgagee of part of the estate, upon paying off the 
whole debt, steps into the place of the other as mortgagee of 
the whole estate, and thereby of necessity acquires the right, 
and incurs the obligation, of bringing the owners of that estate 
before the court. It is also incumbent on the mortgagee, 
where the estate has been sold in lots, to proceed against all 
the purchasers (y). 


as to the voluntary charactc^r of a post- 
nuptial settlement; 1 l^en, 55. See 
Audsley Horn, 26 Bcav. 195. 

<«) Horrocks v. Ledsam, 2 Coll. 208. 
^ell v. Brown, 2 Bro. C. C. 276; 
Patt V. Clinton, 12 Vcs. 48 ; and see 
Ramsbottoin v, Wallis, Coote, Mort. 
App. 676 ; 5 L. J., N. S., Ch. 92; 


Caddick t*. Cook, 9 Jar.» N. S. 454; 32 
Bcav. 70; 32 L. J., N. S., Ch. 769. 

{e) Seton, Dec. 422, ed. 3. 

(/ ) Falk r. Clinton, 12 Ves. 48. See 
also Jones v. Smith, 2 Yes. jun. 372 ; 
and cases there mentioned; and Thoiv 
ncycroft v. Crockett, 2 H. L. C. 239. 
{g) Peto V. Hammond, 29 Beav. 91. 
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* The rule is the same, where the mortgagee holds securities 
upon distinct estates, and even for distinct debts of the mort- 
gqgor, whether the securities be by the same or by different 
instruments, and whether redemption be sought by an incum- 
brancer, or by the owner of the equity of redemption, of part 
of the mortgaged estate or of one of the . estates separately 
mortgaged (A) (1038). 

And the mortgagor of another estate as a collateral security 
is a necessary party to a suit for foreclosure against the prin- 
cii)al mortgagor by virtue of his right to redeem, and thereby 
to prevent his own estate from being burthened to a greater 
amount than the estate of his principal is insufficient to 
satisfy (*) (1223). But the surety is not a necessary party, 
where he is bound by a personal covenant only, unless he 
have paid off part of the debt ( j ). 

The mortgagor must also be a party to a suit in Trhich the 
validity of the mortgage is contested (A). 

If the estate of a married woman be mortgaged, and the right 
of redemption be reserved to her and her husband, or cither of 
them, she must be made a party (/). 

If tenant; for. life of a mortgaged estate mortgage his lifb^ 
interest for a term, if he ahall so long live, with a power of sale, 
he is a, necessary party to a bill for redemption of the original 
mortgage brought by a purchaser undex the power of sale, 
notwithstanding the smallness of his interest; because the 
mortgage term w'as carved out of his interest in the equity of 
redemption (m). 

1430. If the mortgagor have conveyed his equity to a 
subsequent mortgagee, the consideration for the sale being 
the amount due on the several mortgages, and payment thereof * 
by the purchaser^ the balance being applied to the discharge 

(A) resun r. Denn, 2 Cox, 425 ; (ft) Tbtnnpson ff. Baskerrillc, 3 Bep. 
Cholinondeley aintoti, 2 Jac. h W. in Ch, 216. And see Stackhouse r. 
134; Carter, Exp., Ambl. 733. Countess Jersey, 7 Jur., N. S. 369; 

(t) Stokes u. Clendon, 3 Sw. 160, h, 1 J. Sc H. 721. 

(J) Newton r. Earl of Egmont, 4 * (1) Hill r. Edmonds, 5 Do O. & S. 

Sim. 574; Qedye o. Matson, 25 Bear. 603. 

310. (m) Hnnter r. Maclew, 6 Hare, 238. 
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of the purchaser's own debt, and a clear intention he shown 
that he is to take the estate burthened with the debts, his own 
debt is destroyed, and he, being in the place of the original 
mortgagor, may be foreclosed without tlie presence of the 
latter (n) (1301 ). 

1431. If the mortgagor or owner of the equity of re- 
demption become bankrupt (o), he should not generally be 
made a party ; for his whole interest, and therefore his right 
of redemption, will be bound by a decree against the bank- 
ruptcy trustee. And the trustees in bankruptcy or under a deed 
of assignment under the Bankruptcy Act must be joined, 
although where the security consists of leasehold property they 
have not signified tlieir acceptance of the lease (p). Charges of 
fraud, not particularly directed to the matters upon which relief 
is sought, will not make the mortgjagor a less improper party ; 
nor will a general charge against several defendants ( of whom 
he is one) of possession of documents (y). Such a charge will 
be referred to a possession by the defendants according to their 
rights and interests. And an insolvent, having been made a 
party, could not appeal, though a right of redemption was 
given him by the decree, and he alleged that there was in fiict 
a surplus (r). 

The bankrupt may, however, be properly joined ; for the right 
of redemption becomes revested in him upon the disclaimer of 
t])p trustee ; and if the disclaimer be after the commencement 
of the action, the mortgagor will be properly added as a party ; 
and, though he disclaim any interest, cannot get rid of his 
liability to make discovery («). 

But the trustee’s disclaimer must be absolute ; for if it bo 
coupled with an admission that the bankrupt’s estate is vested 
in them, this admission makes it necessary to bring the trustee 

Brown v. Stead, 6 Sim! 635. (y) Lloyd r. Lander, 6 Mad. 282j 

(fl) Eerrick v. Saffory, 7 Sim. 317| sec King v. Martin, 2 Ves. jun. 641. 
Lloyd V, Lander, 6 Mad. 282. (r) Uochfort v. Battersby, 2 II. L. C. 

(p) Jones fj. Biniis, 10 Jnr., N. S. aSSi 14 Jur. 229; see Wearing n.ElUs, 
119; 83 Boar. 862; Metropolitan Bauk" 6 Do O., M. & Q. 608. 

V. Oilord, L. R., 10 Kq. 390. (*) Singleton v. Cox, 4 Hare,, 326; 

Dobrcc Nicholison, W. N., 1870, 161. 
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to the hearing^ and then it will be improper to join the 
bankrupt (/)• 

If the trustee refuse to proceed, and the creditors commence 
an action for redemption (1246), the bankrupt it seems diould 
be made a party (u). 

1432. If the equity of redemption become vested in the 
crown by forfeiture, the Attorney-General should be joined (jf). 


Of the Trustee in Bankruptcy of the Mortgagor » 

1433. The trustee, under the bankruptcy of the mort- 
gagor {y\ is the proper party to suits in respect of his interest, 
and he will be bound by decrees against the trustee (^). But 
if he absolutely disclaim and state his readiness to have released 
tlic equity, and that all the estate has been distributed, he 
should not be brought to the hearing; otherwise if, by the 
disclaimer, he admits having an interest in the estate (u). 

Nor should the trastec be joined in respect of an estate of 
whi(;h the equity of redemption was settled by tlie mortgagor 
for valuable consideration before his bankruptcy {V). 

The assignee of an insolvent grantor of a rcnt-cliargc W'as 
held to be a necessary party to a bill for a receiver, though the 
object of the suit was only to affect the possession, and not the 
title of the estate (c). 

The trustee is the proper party to a redemption suit com- 
menced by creditors of the bankrupt, in consequence of *(iio 
refusal of the trustee himself to sue, where the creditors make 
out a case which entitles them to commence such a suit(f/) 

(1246). 

Where, under the old practice, the mortgagor’s bankruptcy 

• 

(0 Collins r. Shirlejr, 1 Buss. & M. Fcake v. Gibbon, 2 Boss. & M. SHt; 
638, and 9 Sim. 399. Hill v. EdinoiiclR, 5 De 6. A S. 603. 

(«) Franklyn 9. Fern, Barn. 30— 32. (a) T{iompson u. Kendall, 9 Sim, 

(a?) Iintwych v, A.-Q., cited by Lord 307; Collins v. Shirley, 1 Bass. & M. 
Hardwickc, 2 Aik. 223; Fanlet v. A.-G., G38; 9 Sim. 309. 

Hard. 466. ^ (fii) Steelo e. Mannder, 1 Coll. 535. 

(y) 32 & 33 Viet. c. 71, s. 25; Bank- ^ (o) Cnrtin v, Darcy, 2 Jo. & Irfit. 

riiplcy Act, 1869; and see s. 17. * 718. 

(z) Hanson v. Preston, 3 Y. & C* (d) Franklyn «. Fern, Barn. 30-32. 
229; Cash v, Belcher, 1 Hare, 310; 
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was discovered after issue joined^ the plaintiff was permitted to 
withdraw his replication and amend by joining the assignees (e); 
and in such a case the bankrupt has been allowed to be re- 
tained (f) : but the trustee must be joined (^). 


Of the Assignees of the Equity of Redemption. 

1434. The application to those cases, in which the right 
of redemption lias become tlie subject of settlement, of the 
general rule in equity, that it is sufficient to bring the first 
tenant in tail before the court, has long been recognized. 
Tlie rule, established for convenience, is said to be founded 
upon the practice at law, whereby subsequent remainders 
might be barred by a recovery in which a subsequent re- 
mainderman was vouched, without prejudice to the inter- 
mediate remainders. But Courts of Equitj** have gone further 
in binding subsequent remainders in tail; and, by extending 
the rule, have avoided the necessity of giving every contin- 
gent remainderman a right to open the accounts, and thereby 
to render foreclosure all but impossible (A) (1481). 

It has, therefore, been laid down, that it is enough to bring 
before the court the first tenant in tail in being ; and if there 
be no tenant in tail in being, the first person entitled to the 
inheritance; and if no such person then the tenant for 
life (*). 

But where there is an. express life estate the remaindermen 
m$st be joined (A). 

The tenant for life (/), if there be one, and the intermediate 
remainderman for life (m), must be parties ; and if the interests 
of the latter become vested pending the suit, they must be 
added as parties. 

And if by the death, pending the suit, of the owner of the 

(e) Hunsson v. Preston* 3 Y. & C. 408 1 Koscarrick «. Barton, 1 Ch. Ca. 
229. 318) see Platt v. Sprigg, 2 Vem. SU)4. 

(/) It seems in consequence of some (k) Button v. Stone, 2 Atk. 301. 
doubt aa to the regularity of the bank* (/) Reynoldson v. Perkins, Ambl. 
ruptcy. • . 384 $ nee Handcock v, Shaen, Colics* 

( 0 ) Wood 9. Sttrr, 19 Bcav. 651. P. a 122, 

(A) Lluyif p, Johne^ D Ves. 37. (m) Chappell V. Rees, 1 De G., M.'St 

(1) Giffard r. Hort^ 1 Sch. & Lef. G. 393; Gore r. Stacpoole, 1 Dow, 3h 
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ficst estate of inheritance, that interest be determined, the 
owner of the next estate of inheritance, and of the interests 
prior to his, must be joined. 

And so must owners of new interests acquired by the deter- 
mination of a contingency, and which are not subject to de- 
struction by a prior vested estate of inheritance (n). 

If the tenant for life be made a party with the tenant in tail, 
and the latter release after the taking of the accounts, and the 
passing of the time fixed for redemption, a judgment of fore- 
closure, made absolute against the tenant for life only, will still 
bind the contingent remainders ; the release under such circum- 
stances being equal to an absolute judgment (c^). 

The presence of an infant tenant in tail will bind tlic inherit- 
ance as well as if he were adult ( />). 

But a judgment against the tenant for life only, where the 
tenant in tail, being out of the jurisdiction, is not made a party, 
will not bind him; though it seems such a judgment may be 
had, if the plaintiff will take the risk of being compelled to 
account again (y), 

1436. Where there arc trustees to preserve contingent re- 
mainders, however many contingent limitations there may be, it 
is sufficient to bring the trustees before tlie court, together with 
him in whom the first remainder of the inheritance is vested; 
and all that come after will be bound by the decree, tliough not 
in esse; unless there be fraud and collusion between the trustees 
and the first owner of the inheritance (r). 

1436. If there be a mortgage for a term, with a trust for 
sale of the fee, the trustees, having a legal interest in the estate, 
are properly joined in the mortgagee’s suit for a sale (.v). But 
if the trustees have merely the equity of redemption upon trust 
to sell and pay off the prior mortgage debt, and hold the surplus 
ibr the mortgagor, and the deed be without consideration, the 

(n) Tiord Bed. 174. (r) Hopkins f?. Hopkins^ 1 Atk. 590; 

(«») Keynoldsoti r. Ferkins, Ambl. • Choltnotideley r. Clinton, 2 Jac. & W. 
564. ' 133; PoW. Mort. 975, n. (^) ; and Lord 

(ji) Ibid. Red. 174. ' 

(j) Fishwick r. LoWc, 1 Tok, 411. (s) Kerrick v, Saffery, 7 Sim. 317. 
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trustees are not necessary parties to a suit by the mortgagee ; 
because this is only a private arrangement made by the mort«> 
gagor for his own convenience, and the trustees are but agents, 
claiming by an instrument whieh may at any time be cancelled, 
and under which the mortgagee takes no interest (t). 

The trustees of persons entitled beneficially under a settle- 
ment of a lease arc not necessary parties to a suit for redemp- 
tion, where the settlor, after the assignment to the trustees, has 
renewed in his own name, and has thereby acquired the whole 
legal estate (r). ’ 

1437. Where the mortgagor and mortgagee of leaseholds 
concur in assigning part of the estate for the residue of the 
term at a rent, and, apparently, witli the intention of making 
only an underlease, the assignee is not a proper. party to a 
suit for foreclosure in respect of the equity of redemption (or), 
and it was doubted if he were so in respect of the rent 
reserved. 

1438. Partners of the mortgagor, who have a right of pre- 
emption over his mortgaged share, are necessary parties to a 
suit to foreclose the security (y). 


1439. The first (z), or any subsequent (a) mortgagee or 
incumbrancer, whether of. a legal (&), or equitable (c) estate, 
who files a bill for foreclosure or sale (c?), must make every in- 
cumbrancer, whose security is subsequent to his own, a party to 
his suit; in order that their successive rights of redemption 
may be preserved. And if two estates be mortgaged, and the 
mortgagor afterwards mortgage the equity of redemption of one 
of them to a second mortgagee, and sell that of the other to a 


(Q Slado V. Riggt 3 Hare, 36; Gar- 
rard V. Laqderdalc, 3 Sim. 1. 

(te) Malone v. Geraghty, 3 D. & War. 
248—261$ 1 U. L. C. 81. 

(d?) Edwards e. Jones, 1 Coll. 247. 
{y) Redmayne v. Forster, L. R., 2 
Eci. 467. 


(£) Adams Pajmter, 1 Coll. 530$ 
Tylce f?. Webb, 6 Bear. 662. 

(«r) Johnson v. Holdsworth, 1 Sim., 
N. S. 109. 

(/*) Adams o. Painter, snpra. 

(r?) Tylee v. Webb, supra. 

(</) Burgess «. Storges, 14 Bear. 440; 
Ormsby v. Thorpe, 2 Mol. 608. 
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third person, the original mortgagee in foreclosing must bring 
forward both the second mortgagee and the purchaser ; for he 
cannot foreclose either of the estates alone, each being equally 
liable to the debt. Nor will an allegation without proof, that 
such a purchaser is an assignee for valuable consideration, with- 
out notice of the mortgage, bind the second mortgagee, or 
deprive him of his right to insist upon the presence of the 
purchaser (c). But it seems it would be otherwise if the alle- 
gation wore admitted or proved. 

In tiLie case of a statutory mortgage of tolls, which passes 
only a share of the tolls, bearing the same proportion to the 
whole thereof as the money advanced by the mortgagee bears 
to the whole of the money borrowed, all the mortgagees, 
whetlier prior or subsequent, are necessary parties, inasmuch 
as one cannot sue for payment of the amount due to him,, 
witliout diminishing the fund out of which the others arc 
intended to be paid ; and he who takes possession must apply 
the tolls in payment of the interest of all the mortgages pari 
passu (jT). 

1440. The rule that subsequent incumbrancers are necessary 
parties applies to judgment creditors and all other creditors wlio 
arc entitled to redeem (1243). .This w^as long since said by 
Lord Alvanlcy to be the gcncnil practice (//), but he refused to 
treat it as indispensable, and it seems not to have been always 
ibllowcd in earlier cases. On tlic one hand, the joining of all 
subscqttcTit incumbrancers may cause great expense to them, 
and both expense and inconvenience to the plaintiff, by giving 
a dishonest mortgagor the power of shielding off foreclosure by 
multiplying incumbrances. On the other, a subsequent incum-^ 
brancer, who has not been made a party to the suit, may render 
it useless by commencing a new suit on his own account. Every 
incumbrancer, too, has a right to be present At the taking of the 

(c) Payne v. Compton, 2 Y. & C. 4 Vca. 814; and see Greswold v, Mar^ 
457. . sham, 2 Ch. Ca. 170; Binl v. Gandy, 

(/) Mellish V, Brooks, 3 Bcuv. 22; 7 Yin. Abr. 45, pi. 20; 2 Eq. Ca. Abr. 

Watts V. Lord Eglinton, 15 L. J., N. 8., * 251; Briscoe v. Kcnrick, 1 L. J., N. S., 
Ch. 412. Ch. 116. 

(g) Bi^op of Winchester e. Beavor, 
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accounts, lest by mistake or collusion (h) between the plaintiff 
and* the mortgagor, his interests may suffer. The hardship has 
been thought to be gii^eat upon the prior mortgagee, on the 
ground that he ought not to be entangled with questions 
between subsequent mortgagees (i) ; and it has been argued 
in his &vour, that he lent his money upon the expectation, that 
he might either recover the money or obtain possession of the 
estate by a suit with the mortgagor alone (A). The argument 
seems to suggest its own answer ; for the lender, when he takes 
his security, knows that his debtor's necessities may lead him to 
encumber the equity of redemption ; and this is simply a part 
of the mortgagee’s risk. The debtor is under no obligation to 
keep his equity intact for the mortgagee’s benefit, and the rights 
of those to whom it is assigned arc entitled to as much attention 
as his own. 

It was accordingly held in an Irish case (Z), to be at least the 
right, if not the absolute duty, of the plaintiff to bring all sub- 
sequent judgment creditors before the court ; and it is also 
clear, that by the practice in England such creditors must be 
joined (m). But the application of the rule has been much 
narrowed by the operation of the statute 27 & 28 Viet. c. 112, 
s. 1, under whicli no preditor under a judgment, entered up 
after the passing of thp act, will be a necessary party unless he 
have perfected his judgment by execution (ri) (164, 1243). 

And creditors by judgment in a register county, where the 
judgment is not registered under the local act, are not necessary 
parties ; for the statute 1 & 2 Viet. c. 110, does not make such 
a judgment a charge upon the land ; its effect being only to 
make every judgment an equitable charge upon land which 
before the statute might have been taken under an elegit (n). 

(A) See Graves v. Wriftht, cited 1 been diiTorent (Johns r. French, 1 
Drn. & War. 19S. ling. 450; Gonlon r. Horsfall, 5 Moore, 

( £) Tilley r. Davies, *15 Vin. Ahr. 393.) As to the miKlcrn practice there, 
447, s. 19. HOC Joyce <?. Joyce, 10 Ir. Eq. R. 

(A) Calvert, 187. Karl of Cork t;. Rnssell, L. U., 

(2) Rolleston v. Mortem, 1 Dm. & 13 Kq. 210; Bailey’s Trusts, Re, cited 

War. 171. there; notwithstanding Mildred «.Aus- 

(fa) Rolleston r. Morton, supra; and • tin, L. R., 8 Eq. 220. 

Adams v. Payntcr, 1 Coll. 680; Harri- (n) Johnson v. Uoldsworth, 1 Sim. 

son V. Pennell, 4 Jnr., N. S. 682. The N. S. 106. 

eailier practice in Ireland seems to have * 
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And by virtue of an unregistered judgment dcbt^ lands cannot 
be BO taken in a register county (1097). 

As the reasons of this rule as to the joiniilj^ of subsequent 
incumbrancers were held to apply in principle to creditors by 
judgment, who by force of the Statute of Westminster had but a 
general charge upon the lands of the debtor (p), it follows that 
all creditors who have a general charge upon their debtors’ 
lands foil within its provisions. 

Judgment creditors of the owner of an estate are not neces- 
sary parties to a suit for enforcing a personal equity against the 
purchaser of an interest in the estate, though the success of the 
plaintiff may improve their security (y). 

1441. If pending the suit, the plaintiff receive notice of a 
subsequent incumbrance, he must make the owner thereof a 
party to bind his rights ; and where notice was given before 
decree, the judgment creditor had liberty to surcharge and 
falsify. But, where the general rule cannot be acted upon, 
for want of notice to the plaintiff of the subsequent incum- 
brances, it may be stated, but (from the imperfect character of 
the early reports) with caution — 

I. That if the plaititiff obtain his judgment without having 
received notice, the judgment will bind the subsequent incum- 
brancer, as to the accounts, if taken bond fide, but not his right 
of redemption (r). 

II. Except in case of collusion or other fraud, which will 
give the subsequent incumbrancer a right to open the accounts 
also, upon his stating particular errors (1483) ; but not to 
unravel them upon general charges of fraud and collusion, if 
the fraud and collusion be denied («). And the fraudulent or 
vexatious conduct of the mortgagor, if he should create subse- 

3 & 4 Viet. c. 106, 8. 22, in Ire- 2 Venj. 601. But Morret v. Westeriie, 
land ; and 1 & 2 Viet c. 110, a. 13, in id. 663, seems contra as to accounts. 
England. In Gres wold r. Marsham, 2 Ch. Ca. 

{g) Ford r. Tennant, 3 De G., F. & 170, a judgment creditor was held to 

J. 696. ^ be bound, because he had not given 

(r) Cockes v. Sherman, Freem. Ch. notice of his incumbrance. 

14; and semble in Lomax v. Hide, 2 («) Needier v. Deeblc, 1 Ch. Ca. 299; 

Vem. 185; and Godfrey Chad well, Coi'kcs ff. Sherman, 2 Freem. 14. 



894 


PARTIES --BIGHTS OF 


quent incumbrances ivith the view of shielding himself from 
foreclosure^ will excuse the mortgagee from making the owners 
of such securiti^ parties to the suit {t). 

1442. But where creditors interested under a bond made to 
a trustee for the creditors^ and upon which judgment had been 
entered up^ sued the trustee for an account under the deed, and 
at the same time prayed for leave to redeem a mortgage prior, 
and to postpone one subsequent to the judgment (u), the bill 
was dismissed with costs against the subsequent mortgagee as 
an unnecessary party, the judgment having a legal priority. 
Considering the subsequent decisions, and the right of the first 
mortgagee to have tlie accounts taken against him once for all, 
it is not probable that this case would now be followed. It 
seems that postponement only was the object of joining the 
subsequent mortgagee, but the principle to be attended to 
is, that the suit made it necessary for the first mortgagee to 
account. 


O/* the JDevisee and Heir of the Mortgagor. 

1443. The devisee, whether in trust (ar) or beneficially, of 
the mortgagor is a necessary party in respect of so much of 
the equity of redemption as has been devised to him ; and the 
heir (y), in respect of what he takes by descent. But if die 
whole equity be devised, the heir having no interest is not a 
proper party, cither to a suit by the devisee to redeem {z) or 
by the mortgagee to foreclose (a). Nor should he be made a 
party to a suit by a devisee of the grantor in a fraudulent 
Conveyance, to set it aside (/j^), because the equity of setting 
aside such a deed will pass by devise. But it may happen 


(f) Yates V. Hambly, 2 Atk. 237; 
and see Smith v. Chichester, 2 Dm. & 
War. 404. 

(f«) Shepherd v, Gwinnot, 3 Sw. 161, 
n. (1791). 

(a;) Coles Forrest, 10 Beav. 652. 

' (y) Farmer v. Curtis, 2 Sim. 466; 
Fell V. Browi^ 2 Bro. C. C. 276. And 
the heir of the mortgagor must join 
with the mortgagee in conveying the 


estate to a purchaser in completion of 
the mortgagor’s contract, although tho 
mortgagee is able to convey the leg%l 
estate. (Daly v. Holder, IIJ nr., N. S. 
921.) 

(z) Lewis o. Nanglo, 2 Yes. 480. 

(а) 2 Ch. Ca. 32. 

(б) Uppington e, Bullen, 2 Dm. & 
War. 184. 
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that both should be parties. As if one, claiming to be devisee 
of a mbrtgaged estate^ seek as well to establish the will (c) as 
to redeem ; or if his title as devisee be doubtful (d) ; tlien the 
interest of the heir in disputing the will makes him a necessary 
pariy. 

If the heir and devisee, by reason of a doubt arising upon 
the will, both claim, one of them only should be plaintiff ; for 
their claims are inconsistent. And the mere allegation without 
proof of an agreement between them to divide the estate will 
not alter this; because the existence and legality of such a 
contract cannot be assumed, and the parties must therefore 
be treated as if none such were in existence (e). The mis- 
joinder, however, will not now defeat the action. 

And so if the mortgaged estate be devised subject to a 
rent-charge, and the rent-charge descend to the heir, he must 
be a party with the devisee to the mortgagee’s suit for fore- 
closure (^). 

1444. To a suit to redeem by persons entitled under a 
will to a charge upon the equity of redemption, the trustees 
of the will are proper parties (^): because they may have a 
claim upon the estate. But in a case where the possessor 
of the legal estate, and all the persons beneficially entitled, 
were before the court, and the interest of none of the parties 
to the record required the presence of the heir at law of the 
surviving trustee, he was held to be so far a formal party, 
that, the objection for want of parties not having been taken 
till the hearing (A), a decree was made in his absence saving 
his rights. 

1446. And legatees whose legacies are charged by the will 
of the mortgagor upon the mortgaged estate have an interest 
in the redemption, and are therefore necessary parties (i) to 
a suit in which that right is brought injD question. 

(tf) liowia t*. Nangle, 2 Ves. 480. (/) CalFert, 246. 

(d) Earl of Macclesfield v. Fitton, Faulkner v, Daniel, 3 Ilare, 213. 

1 Vem. 168. (A) Cons. Ord. XXIII. r. 11. 

(r) Cholmondelej v, Clinton, 2 J. & * ({) Batchelor e. Middleton, 6 Hare, 

W. 136; bat see 16 & 16 Viet. c. 86, 78. 

s.49. 
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Of the Personal Representative of the Mortgagor. • / . ^ • 

1446. The personal representative of the mortgagor is hdt 
generally a necessary^ party to a suit for foreclosura . simply, 
or for redemption of a mortgage in fee, for he is neitheV in* 
t^rested in the accounts, nor entitled to redeem. And *the 
possibility tliat the debt may have been paid is not a. ground 
for making him a party to a simple foi'cclosuK*suit. It is iw 
the heir to prove any payment by the mortgagor or his executor 
of which he claims the benefit, and the plaintiff is not bound to 
meddle with the personal estate, from wliich his remedy against 
the equity of redemption is quite distinct. But if it be alleged 
in a redemption suit that the mortgagee has been in possession 
and is overpaid, the personal representative of the mortgagor 
must be joined (A )• 

And sp in a suit to enforpe an equitable mortgage, it is not 
proper to bring forward the* person^ representatives of a de* 
ceased tenant for life of the mortgaged estate, merely because 
the defendants may have a right ,to reimburse themselves out 
of his assets, to the amount of arrears of interest* accrued 
during his tenancy (Z) (1668) ; the plaintiffs not being bound 
to meddle with any adjustment of accounts between the persons 
interested in tlie equity of redemption. 

If the executors raise money for payment of debts by way 
of further charge upon ail estate already in mortgage (m), the 
devisee seeking redemption on payment of the original mort- 
gage only, need not make the executors parties in the first 
instance, if his claim does not recognize their interest, but 
leaves it to be brought forward in the defence. 

1447. The personal representative of the mortgagor is a 
proper party to a suh to foreclose a mortgage of a subsisting 
term or other chattel interest (n). Butr not in a suit fot* deter- 

/ mining the validity of the mortgage as between the mortgagee* 

^'(S) -paDOon(ib6 v. 'Hansley, 3 P. W. (la) Greenwood v, Rothwell, 7 Bear. 
'jOuMse V, Lord Monntmorri^ 279. 

2 byp. U 482 ; Baker v. Wetton, ' (n) Wilton v, Jones, 2 Y. & C. C. C. 

244. 

^*(4) Wjwe*. S^wi,.2 Ph. 306. 
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.Rnd persons daiming under a voluntaiy scttleinent by the 
• mortgagor (o); And^ having no right of redemption in a term 
creat^d'out of the inheritance^ far the purpose of maMng it a 
mortgage seciuityj his presence is unnec^sary upon foreclosure 
of such -a^rm ( p\ 

Where the representation to the mortgagor’s estate is only 
by administration pendente lite^ a judgment of foreclosure 
agaikst the administrator only will not bind the persona bene- 
ficially interested (y). 

1448. If the object be to obtain a sale either under a mort- 
gage by way of trust (r) for salcj or on the suit of an unpaid 
vendor of real estate (tf) or otherwise, or if the mortgagee pray 
for payment of any deficiency out of the personal estate of 
the mortgagor (^), the personal representatives of the latter are 
nedessary parties, because they are interested in the -produce 
of the sale, and in the taking of the accounts. 

So where the suit is by .the transferee of a mortgage of a 
lease for lives, and sdeks a renewal of the lease, the fine and 
expenses of which may be chargeable on the estate of the 
mortgagor under his covenant (u). 

1449. Also if it appear by the pleadings that the tenant for 

life has been in possession of the rents and profits, and has kept 
down the Interest and made payments on account of the prin- 
cipal (r), his personal representative is a proper party to the 
suit as having an interest in seeing that the accounts are 
properly taken, and a possible right to stand to some extent 
as a creditor. , 

And so of ^ the personal representative of a deceased sub- 


(«i) Rostock V. Shaw, 15 L. J., N. S., 
Ch. 257. 

Cp) Bradshaw v, Oatram, 13 Ves. 
234; Bampfield v, Vaughan, Rep. t. 
Finch, 104. 

( 2 ) Ellis V. Deane, Beat. 6. 

. (r) Christophers v, Sparke, 2 Jac. & 
W. 229. 


*(s) Cave V, Cork, 2 Y. C. C. C. 
130, 

(Q Djtniel v. Skipwiiih, 2 Bro. C. C. 
164. 

(a) Gregson v. Hindlej, 7 Jur. 248. 
( 0 ) Cholmondelejr v. Clinton, 2 J. & 
; W. 184; Faulkner v, Daniel, 3 Hare, 
207. 

3 M 


M. VOL. II. 
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sequent incumbrancer^- as of an annuitant under the will of 
the mortgagor, whose annuity was in arrear (y). 

1460. When persons, who claim under the will of the mort- 
gagor, charges on the equity of redemption, are entitled to 
have the real estate exonerated out of the personalty (z) 
(1114, 1136), they may require the presence of the testator’s 
personal representatives ; but in a case in which the mortgagor 
had been dead many years before the filing of the bill, and 
the mortgaged estate long treated as his only available pro- 
perty, an objection on account of the absence of the personal 
representatives taken for the first time at the hearing was 
not allowed, but a decree was made saving the rights of the 
representative (a) in his absence. 

And so to a suit for sale by the surviving partner of a firm, 
where a deceased partner and another, being joint owners of 
an estate, had deposited the title deeds with the firm as a 
security for a debt, against the surviving owner and the heir 
of the deceased partner (i), the personal representative of the 
latter was held to be a necessary party to avoid circuity of 
suit; the personal estate being then liable for the debt in 
exoneration of the descended realty. 

1461. If the equity of redemption have been dealt with 
by the mortgagor in his lifetime, so as to be converted into 
personalty, his personal and not his real representative will 
be the proper plaintiff in a redemption suit (c) (813). 

• 

1462. Where a peri^n died, having created an equitable 
mortgage, with an agreement to execute a legal mortgage, 
and his administratrix rene:wed the lease, and gave the original 
mortgagee a legal security with a power of sale, she was 
held(d) a nccessaiy party in a suit to compel specific per- 
formance of a contract for sale under the power. 

Hunt V. Vownes, 9 Yes. 70. (b) Scbolefield v. Heafield, 7 Sim. 

(ie) Eanlkner v. Daniel,. 3 Hare, 213;* 667; bat see 17 & 18 Vi^ c. 113. 

■ee 17 & IB Yict. c. 113. (o) GrifSths v. Ricketts^ 7 Hare, 306. 

(a) Oona Ord. XXIII. r. 11. (d) Sanders v. Richards, 2 Coll. 568. 
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1463. An administrator acting under ‘ letters of adminis- 
tration, limited to substantiate proceedings in the suit, and 
granted by the proper court, sufficiently represents the intes- 
tate (e) for the purpose of binding the account (/), or if the 
piuposes of the suit do not require a general or more extensive 
representation (^). 

1464. If the heir or person claiming under the mortgagor 
an interest in the equity of redemption be out of the juris- 
diction and cannot be served, or his residence or existence be 
unknown, the cause must stand over until the defect arising 
from the want of parties can be remedied (A), unless the suit 
be of such a kind that tlie plaintiff can in his absence have 
proper and sufficient relief. As where the heir of the mort- 
gagor of a term of years being absent, the owner of the legal 
interest of tlie first mortgagee of the term, who had also con- 
tracted to purchase the equity of redemption, was declared to 
be a trustee of the legal interest for the second mortgagee (i). 
And a decree may be made against the trustees and some of 
the devisees of the proceeds of the sale of the moi'tgaged estate 
where the others are out of the jurisdiction {j). 

If no heir can be found, the Attorney-General should be 
made a party (A), and his absence cannot be remedied by his 
appearance by counsel at the hearing (/). The Court will not 
direct an inquiry (under Cons. Ord. XX.) in a foreclosure 
suit as to who is the heir at law of the owner of the equity 
of redemption ; the object of the order being to facilitate the 
hearing as against the parties to the suit, and not to strike 
them off the record (iw). 

(e) Faulkner v. Daniel, 3 Hare, 208; (i) Howes v. Wadham, Ridg. Ca. 

Davis V. Chanter, 2 Ph. 645. temp. Hard. 201. 

(/) Maclean v. Dawson, 27 Bear. (j") Runcorn v. Nidiolson, 5 L. J. 
369. (Ch.) N. S. 203. 

(ff) As in Clough «». Dixon, 10 Sim. (A) licahy v. Dancer, 3 Mol. 108. 

564; Groves v. Lane, 16 Jur. 854. (Z) Catlej v. Simpson, 10 Jnr., N. S. 

(A) Fell V. Brown, 2 Bro. C. C. 276; 993. • 

Anderson v. Stather, 2 Coll. 209; Far- * (m) Warner v. Moore, 10 L. J. (Ch.) 
mer v. Curtis, 2 Sim. 466. X. S. 371. 

3 M 2 
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O/* the Persons claiming Interests in the Security and DebL 
Of the Mortgagee. 

14S6. Generally no suit can properly be brought against 
the mortgagee in respect of the mortgaged estate, imless there 
be on offer to redeem him, made by a person entitled to do so. 
And if there be no such offer the mortgagee may demur (n) 

(1170). 

Therefore one who has agreed to purchase an equity of 
redemption, having no right to redeem until the completion 
of the purchase (for he who claims a right to redeem must first 
have acquired the mortgagor’s title to a re-conveyance (o)), or 
having agreed to purchase an interest in a property which is 
afterwards mortgaged ( p)y cannot make the mortgagee, cither 
of a legal {q) or equitable (r) interest, a party to a suit to com- 
pel specific performance of a contract in which he has no con- 
cern, or the performance of which will not affect his security or 
interfere with his remedies. And on a bill (.?) by an alleged 
lessee against the lessor for discovery of the lease (which the 
defendant pleaded was invalid), and containing a prayer, that 
the lessor might redeem a mortgage made by him, the mort- 
gagee of this mortgage was held, on demurrer, not to be a ne- 
cessary party ; probably, because the plaintiff* ’s right to meddle 
with him depended upon the very question at issue in the suit, 
viz. the validity of the lease. 

But if the mortgagor’s title be impeached by the suit, the 
mortgagee, having a great interest in supporting it, and being 
often in possession of the deeds, ought to be joined (^). 


1466. If the mortgagee admit his interest, he may be joined, 
without any offer to redeem, in a suit to carry out thq trusts of 
a deed to which he was not a party, and by means of which it 
is intended to exonerate the mortgaged estate firom the debt by 


(a) Tasker v. Small, 3 Myl. & Cr. 33; 
Dalton V, Ilayter, 7 Bear. 319 ; Inman 
V. Wearing, 3 De G. & S. 729. 

(o') Fzanklyn o. Fcm, Barn. Oh. 30 
—82; Bickley v. Dorrington, and Monk 
V, Pomfret, cited there. 


(p) Long r. Bowring, 27 Bear. 686. 

(q) Tasker «. Small, snpra. 

(r) Hall e. Laver, 3 Y. & C. 191. 

(0 Hitdiins v. Lander, Coop. Bep. 

84. 

(t) Copis e. Middleton, 2 Mad. 428. 
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payment thereof out of other estates (u). If, however, he claims 
no interest in such a suit, he. must be careful to disclaim, and 
not to demur thereto, where the pleadings contain not merely a 
general allegation that the defendant is interested (which is not 
enough to prevent a demurrer) (a?), but an express denial that 
he has any interest in the estates, followed by an allegation that 
he claims an interest the nature of which lie ought to set forth ; 
for by demurring ho would admit the charge that he claims an 
interest, which makes his presence necessary. 

1467. AVTicrc a mortgagee has assigned tlie whole benefit of 
his security, having previously been in possession, and the mort- 
gagor seeks an account of an overplus alleged to have been 
received, the mortgagee, notwithstanding his assignment, must 
be joined with the assignee, that he may account for what he 
received in his time (y). Hut if the mortgagor seek only an 
account of what is due to the assignee, for the purpose of re- 
demption, then, and it seems whether the mortgagor have or 
have not been a party to or had notice of the assignment, the 
mortgagee who has assigned need not be a party (r). In the 
latter case (rz), because the assignee, having agreed to stand in 
the place of the original mortgagee, is bound by all the equities 

(i/) Dalton v. Hay ter, 7 Bear. 313. the Hhclter afforded by the title of the 
(;>;) riumbo v. Plunibe, 4 Y. & C. other. The case thua pat is doubted 
345. by Mr. Calvert, and in fact bears in- 

(y) Anon., 2 Eq. Ca. Abr. 694, ternal evidence of error; for it is stated 
Duchy ; Erccin. Ch. Bep. Ca. 66 : said that the very representatives were par- 
in Powell, 953, note (m), to bo over- ties in respect of whoso abscuco the 
ruled by Chambers r. Goldwin, 9 Ves. objection was taken. The ro]>ort in 
269. But Txird Eldon's observations Barn. Cli. 358, shows, that, although 
did not extend to the case put here, the question of notice really arose 
of a mortgagee in possession, and an the representatives were ordered to bo 
account sought of the overplus received. joined, on the ground that they had 
Upon the principle of the case cited, been in possession, and that an ac- 
was decided Lowther v. Carlton, in connt was sought of mesne profits, 
which, according to the report in 2 The case is also reported, but not on 
Atk. 139, it was held, that if there the question of parties, in Ca. t. Talb. 
have been several transfers of a raoi't- 187. 

gaged estate, a puisne assignoo who (*) Frccm. Ch. Rep. Ca. 66. 

hod notice of the mortgage may call (a) Hill e. Adams, 2 Atk. 39 ; Nor- 

for the presence of the mesne assignee, * rish v, Marshall, 5 Mod. 475; ChamberB 
who had no notice, or of his represen- e. Goldwin, 9 Ves. 269. 
tatives, that he may avail himself of 
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BubsistiBg between him and the mortgagor, and cannot after- 
wards object to accounts which he has already taken on the 
credit of the assignor ; and it seems upon principle, in the 
former also, because the assignor’s accounts have been admitted 
by both parties (4). 

If only part of the security have been assigned to a derivative 
mortgagee, for a less sum than the original debt, then upon a 
suit for redemption or foreclosure, the original mortgagee must 
be a party ; for he claims an interest, viz. a right to redeem the 
assignee, and prevent another account (c). Yet if in such a 
case the objection of the absence of the original mortgagee be 
not taken until the hearing, the cause will be suffered to proceed 
without him, if, being a witness, he have sworn that he is fully 
satisfied and retains no interest (^). 


1468. Where there arc several tenants in common or joint 
tenants of the mortgage money, all must be parties (tf). 


1468. The second or other j^uisn^ incumbrancers may fore- 
close those subsequent, without joining those prior to them- 
selves (y*); for the latter can suffer no damage. The subse- 
quent mortgagees, it is true, are left without the opportunity 
of redeeming all who are prior to themselves in the same suit ; 


which, however inconvenient, 

(ft) Freeman’s Ch. Rep. Ca. 66, n.; 
Car V. Boulter, id. Ca. 290. In the case 
of Barker v. Kellet, Frcem. Ch. Rep. 
Ca. 146, it is said, that to a redemption 
bill by the heir of the mortgagor against 
the assignee of the mortgage, seeking 
also discovery of what had been paid on 
the assignment, a demnrrer to the dis- 
fx>yery, and because the assignor was 
not a party, was allowed; for that he 
should not discover what he .paid, and 
that if plaintiff would redeem he should 
pay what was due on the original mort- 
gage. The reason does not justify the 
demurrer for want of parties, for the 
assignor’s* ' presence could not be re- 
quired by the assignee, if the price of 
redemption was to be the original debt. 


is not thought to be unjust to- 

the assignee being clearly bound as to 
that. It seems that demurrers were 
formerly allowed in part. See Lord 
Red. 214. In an Irish case, in which 
the mortgagor was only a witness to 
the assignment, it was said that there 
ought to be a charge that he knew and 
agreed to its contents. (Jamieson «. 
English, 2 Mol. 837.) 

(c) Norrish v, Marshall, 6 Mad. 476; 
Hobart v. Abbot, 2 F. Wms. 642. 

(d) Norrish e. Marshall, supra. 

(e) Vickers v, Cowell, 1 Beav. 629. 
(/) Rose V. Page, 2 Sim. 471; Biia- 

coe e. Kenrick, 1 L. J., N. S., Ch. 116; 
Richards v. Cooper, 6 Beav. 804; and 
see 8 Haro, 38. 
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wards those who^ lending monej upon incumbered estates^ have 
a full knowledge of the state of the security. 

Nor are the owners of prior incumbrances necessary parties 
to suits for sale (p) of the estate by subsequent creditors, the 
sale being made subject to those incumbrances. And a judg- 
ment creditor may proceed against a receiver and owner of 
estates (A), for satisftetion out of surplus rents by a former 
decree directed to be paid to the owner, without making prior 
incumbrancers parties. 

It seems, however, that subsequent mortgagees, suing for an 
account and declaration of priority in their favour, have a right 
to the presence of a prior mortgagee, if the rights of the parties 
cannot be settled in his absence, though if the objection be not 
taken till the hearing, his rights will be saved by the judgment 
under Cons. Ord. XXIII. (11) (i). 

1460. And an exception, the consequence of the nature of 
the relief, may arise where a mortgagee can be redeemed as to 
part only of his security, which, it has been held, may be done 
by a remainderman, as against the second mortgagee of a charge 
on the estate, made by a former tenant for life under a power, 
and by him mortgaged with other property, on payment of so 
much only of the amount of the charge as, the amount of the 
principal of the first mortgage being deducted, was comprised 
in the second mortgagee’s security. In such a case it was 
held (A), that the prior mortgagee of the charge, as well as the 
personal representatives of the mortgagor, must be parties; the 
former as being interested in the amount comprised in the 
second mortgagee’s security, and the latter in ascertaining 
whether the mortgagor had paid off any and what part of the 
charge in his lifetime. 

1461. If a receiver be prayed of thew general proceeds of the 
estate, this being an interference with the interests of prior 

iff') Delabere v. Norwood, 3 Sw. 144, • (t) Fdtham v, Clark, 1 De G. & S. 

n. ; Parker Fuller, 1 R & M. 656. 307. 

(A) £«w» V. Lord Zoache, 2 Sim. (A) Lord Kensiiigton v. Boaverie, 16 
388. Bear. 104; 19 id. 39. 
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incumbrancers, will make their presence necessary (^. And the 
prior incumbrancers must be parties, if they have joined with 
the mortgagor in appointing a receiver, who covenants to keep 
down the incumbrances, and to pay the surplus to the mort- 
gagor, to a suit against the receiver by subsequent incum- 
brancers, for an account and injunction against payment of the 
surplus to the mortgagor; because the receiver is agent for, 
and stands in a fiduciary relation to, all the incumbrancers (m). 

Of the Assignees and Devisees of the Security and Debt* 

1462. The person in whom the legal interest in the secu- 
rity becomes vested, whether it be by the original mortgage (n), 
by assignment (o), or by devise (p), and though he be only a 
trustee for the persons entitled to the mortgage money, is a 
necessary party to a suit for redemption (y), or foreclosure (r). 
' To the one that a reconveyance may be obtained, to the other 
for the same reason if the defendant should redeem; and in 
case of a judgment for foreclosure, because the legal interest is 
to be protected by the judgment (1708). 

And if the mortgagee have made an absolute conveyance 
with several limitations and remainders over, especially where 
the title to redemption depends upon equitable circumstances 
^as if the mortgage be of long standing {s) ), the first tenants 
in tail at least must be brought before the court. 

The purchaser from a' mortgagee under his power of sale is 
not a necessary party to a bill by the mortgagor against the 
mortgagee to recover , the sm'plus purchase-money, and offer- 
ing to confirm the sale (t). 

1463. The rule also applies to trustees for the mortgagee 
in respect of their power to give discharges for the mortgage 
debt ; and it renders necessary the presence of a trustee, who, 

m 

(/) Gibbon Strathmore, Y.-C. E., Kelly, 2 Sm. & G. 264. 
cited Calyert, 16. (g) Wetherell v, Collins, snpriL 

(m) Ford v, Backham, 17 Boay. 486. (r) Bartle c. Wilkin, 8 Sim'. 238; 

(a) 'Wood «. Williams, 4 Mad. 186. » Smith v. CbidieBter, 2 Dm. & War. 
(e) Wetherell e. Collins, 3 Mad. 266^ 404. 

(p) Wood e. William^ snpra; Wo- (j) Yates, o. Hambly, 2 Atk. 237. 

therell e. CollinB, snpra ; Hichens o. (t) Minn v. Stent, 15 Boav. 49. 
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liaving signified his resignation only by a memorandum en- 
dorsed on the trust deed, has not been fully discharged firom 
the trust by the appointment of a successor (u). 

The trustee of Ihe legal interest in the security having no 
adverse rights may properly be, and to save expense to the 
mortgagor ought (jt) to be, a co-plaintiff; though it has been 
thought a sufficient reason (^) fi>r making him a defendant, 
that he might have refused to be a plaintiff. 

1464. Persons with whom the mortgagee has dealt wrong- 
fully for the produce of the mortgaged estate are proper 
parties to a redemption suit, as being in possession of the value 
of the converted part of the estate, though they no longer hold 
the property in specie (z). 

Of the Heir of the Mortgagee^ 

1466. If the legal interest should descend, the heir of the 
mortgagee must be a party ; and if the suit be for foreclosure, 
the mortgagee’s executor, upon reviving, must join the heir. 
And this is by the same reason which makes a trustee of the 
. legal interest a necessary pai*ty ; for the heir is a trustee for the 
executor (a). 

The rule, however, of course does not extend, as the reason 
does not apply, to an heir who has not the legal interest : so 
that the heir of a subsequent mortgagee need not be joined in 
a foreclosure suit by the prior mortgagee (A). But to a suit 
by the transferee of a mortgage of leaseholds for lives to 
compel a renewal, the heir* of the original mortgagee was 
held to be a necessary party, because the new lease would not 
be granted without his consent (c). 

If the legal interest have been devised by the mortgagee, 
the heir is not a necessary party (rf). 

(tt) Adams v. Paynter, 1 Coll. 630. (6) Whitla v. Halliday, 4 Dru. & 

(w) Smith V. Chichester, 2 Dm. & War. 267. 

War. 404. ' (®) Gregson e. Hindlej, 7 Jnr. 248. 

(y) Browne v, Lockhart, 10 Sim. 426. , ’ (d) How v. Vignres, 1 Bep. in Ch. 
(s) Hood e. Easton, 2 Jar., INT. S. 32, In Skipp e. Wjatt, 1 Cox, 363, 
729; see id. 917; 2 Gif. 698. . the heir was made a party by the de- 

(a) Scott r. Hiool, 3 Rqu. 476.' Tisce to establish the will against him. 
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Where ihe heir at law could not be found the suit stood 
oyer (e), that the Attorney-General might be made a party to 
represent the legal interest (1464), 

Of the Personal Representative of the Mortgagee. 

1466. The mortgage debt being part of the mortgagee’s 
personal estate, the security belongs, in equity, to his personal 
representatives ; for whom, upon the death of the mortgagee 
after forfeiture, the heir, though in by descent, is only a 
trustee (/*). Having, therefore, a right to receive the money 
upon redemption and to hold the estate upon foreclosure ( g\ 
their presence becomes necessary in suits of both kinds. But 
with this exception, that in a suit to redeem a Welsh mortgage 
of long standing, the court excuses (A) their absence, leaving 
the parties to controvert the matter between themselves. And 
this practice is evidently not from any want of interest in the 
personal representatives, but out of indulgence to the plaintiff, 
who might otherwise, after many years, find redemption 
impossible (11, 1196). 

If tenants in common be entitled to the mortgage money 
the personal representatives of those who die must be . 
joined (t). It is the same, though the persons entitled are in 
&ct jointly interested as trustees, if there be nothing in the 
deed to show that the representatives of the deceased mort- 
gagee are not entitled (for which the fact tliat the debt 
appears by the deed to be trust money is not sufficient) (A) ; 
because the right to money advanced by several persons 
jointly does not survive in equity. 

So the personal representatives of the original mortgagee 
must be parties to the suit of his submortgagee to foreclose 

and the plaintiff was ordered to pay 53, n.; and see Casberd e. A.-G., 6 
the heir’s costs, which it was said Price, 411. 

should not be thrown on the eiytate, bo- (/) Ellis v. Guaras, 2 Ch. Ca 50; 

cause they arose from the mortgagee’s Wynu e. Littleton, id. 61. 

act in disposing of the property. As a {g) Freak v. Hearsey, 1 Ch. Ca. 61. 

general rule, however, it is clear that (A) Per Lord Hardwicke, Longnet e. 

the estate is liable to costs arising out , Scawen, 1 Yes. 406. 

of the lawful and reasonable dispo- (i) Vickers v, Cowell, 1 Bear. 529. 

sitions of the mortgagee G685)* W Id. 

(a) Smith, «. Bicknell, 8 Yes. & B. 
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the original mortgagor in respect of their right to redeem 
the aubmortgagee. « 

And the personal representative of an unpaid vendor of 
real estate (m) is a necessary party to a suit by the trustees of 
his personal estate &r foreclosure ; and if one of the trustees, 
being also the sole executor, die, the suit will abate as if he 
lutd been executor only, and not trustee; consequently his 
executors also must be made parties. 

Although the absence of the mortgagee’s personal repre- 
sentative do not appear till the hearing, the suit will not be 
permitted to proceed without him (?i). And, where in his 
absence the heir of the mortgagee obtained a decree for fore- 
closure, the estate was decreed (o) to the personal representa- 
tive upon his filing a bill for that purpose; though it was 
said by Lord Chancellor Jefferies (/>), that in such a case the 
heir might well say to the executor or administrator, — I will 
pay you the money and take the benefit of the foreelosure to 
myself,” in case the land were worth more than the money. 

Of the Persons beneficially interested^ either in the Equity of 
Redemption or in the Security and Debt. 

1467. In all suits concerning real or personal estate which 
is vested in trustees imder a will, settlement or otherwise, sueh 
trustees shall represent the persons beneficially interested under 
the trust, in the same manner and to the same extent as the 
executors or administrators in suits conceming personal estate 
represent the persons beneficially interested in such personal 
estate; and, in such cases, it is not necessaiy to make the 
persons beneficially interested under the trusts parties to the 
suit, but the court may, upon consideration of the matter on 
the hearing, if it shall so think fit, order such persons, or any 
of them, to be made parties (y). Before the passing of this 
statute, and the date of an order of court, which directed (r) 

(0 Hobart v. Abbott, 2 P. Wins. (o) Gobe v. Carlisle, cited 2 Vbm, 
642. ^ 67; 

(«i) Care v. Cork, 2 Y. A C. C. C. * (^) Clerkson e. Bowjer, 2 Vem. 67. 

180. ( 16 & 16 Viet. c. 86, s. 42, rule 9. 

(a) Meeker v, Tanton, 2 Ch. Ca. 29. (r) SOth Order, August^ 1841. 
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that devisees in trust of real estates^ having power to sell and 
give discharges for purchase-monies^ rents and profits, should 
represent the cestuis que trust to the same extent as they are 
represented by executors or administrators in suits concerning 
personalty, it was a general rule, that all persons beneficially 
interested in the equity of redemption or in the mortgage 
money should be made parties to suits affecting their interests. 

The extent to which the interests of cestuis que trust may be 
represented by executors and administrators in suits concern- 
ing personalty is, therefore, subject to the discretion of the 
court, declared by the statute to be the standard by which the 
representative powers of trustees of real or personal estate, 
however the trust may have been created, is to be measured ; 
and with regard to thortgages, it will be remembered that the 
executor or administrator is the proper person to sue (1269) 
and be sued (1447) in respect of securities on chattel interests, 
without the persons beneficially entitled (jp). 

1468. The effect of the statutory rule upon suits between 
mortgagor and mortgagee, relating to securities upon real 
estate, appears to be, that the cestuis que trust will be well 
represented by the trustees, where the latter have conaplete 
power over the estate, or have under their control funds appli- 
cable to the purpose of redemption : and the individual rights 
of redemption, which befqre the statute belonged to such cestuis 
que trusty will, to the extent to which they are so represented, 
be taken away. 

Thus, in a suit for foreclosure (/) against the absolute devi- 
sees of the equity of redemption in one moiety of the estate, 
and against the devisees in trust of the other moiety, being 
also the executors of the mortgagor, the cestuis que trust of 
the second moiety were held not to be necessary parties; 
because all the persons, who had control over the property 
out of which the debt was to be paid, were present. 

And on the same principle a decree may be made for sale 
of a mortgaged estate in the absence of the cestuis que trust of 

(0 Wilton V. Jones, 2 Y. & C. C. C. (t) Sale e. Kitson, 17 Jar. 171; 3 De 
244. G.,M. &G.119. 
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the equity of redemption^ where the devisees in trust are also 
executors of the mortgagor (ti). 

The right of redemption of the cestuis que trust of a puisn4 
mortgage (:r) will in like manner be bound if the trustees being 
themselves mortgagees, ot taking the mortgage as executors, 
be alone made parties to the, suit. 

If, however, the devisees in trust of the estate be not execu- 
tors of the mortgagor, it seems that the old rule will remain in 
force (y). 

1469. And it is to be observed, that there is a distinction 
between cases arising under wills and those under settlements, 
viz. that in tlie latter the trustees of the persons entitled to 
redeem have not generally the control over any other tlian 
the settlement fund, and may therefore be without the means 
of redeeming; in such cases the court will not permit adult 
cestuis que trust to be foreclosed (z), without an opportunity 
of redeeming, but will require (a) either that they be mode 
parties, or that an affidavit be produced to the effect that they 
have had notice of the proceedings, and do not object to the 
proposed decree. The same principle applies to the case of a 
w'ill where, the surviving trustees of the will having disclaimed, 
the mortgagor’s estate is represented only by an infant heir (ft). 
And where the equity of redemption is settled in trust for the 
mortgagor for life, with remainder to his childr^, -and the 
children of such as should die, it seems that the mortgagor’s 
infant grandchildren, whose parents are dead, as well as the 
representative of a deceased child, who has been a defendant, 
ought to be joined in a foreclosure suit (c). But i^ instead of 

(m) Hanman u. Riley, 9 Hare, App. ccipta, which it was held only made the 
xl. ; Marriott v. Kirkham, 3 Gif. 536 ; concarrence of the eestliis que trust 
see Shaw v. Hardingham, 2 W. R. 667. unnecessary in case of a sale. 

(») Goldsmid v. Stonehewer, 9 Hare, (a) Tuder u. Morris, 1 Sm. & Gif. 

App. xxxix; 17 Jar. 199. 503. • 

(y) See Coles v. Forrest, 10 Bear. (5) Toung v. Ward, 10 Hare, Iviii ; 
'^^7. and see Chamberlain v, Thacker, 13 

(«) Goldsmid v, Stonehewer, supra. Jur. 785; 14 id. 190. 

So the case of Calvcrley v, Phelp, 6 (<r) Siffken v. Davis, Kay, xxi. The 

Mad. 229, before the act, though there observations of Wood, V.-C., only re- 
was a power for the parties to give re- ferred directly to the representative of 
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the usual decree in sudbi a suit, a sale be directed, and the 
money be ordered into court (such proceeding being shown to 
be beneficiid to the infant), the presence of these parties will 
be unnecessary («/)• 

The distinction aboye referred to appears to take out of the 
operation of the statute, as regards adult cestuis que trusty 
all cases arising under wills, where the devisees in trust, not 
being also executors, have no iimd applicable to the purposes 
of redemption {e). 

And even in the case of a settlement, if the cestuis que trust 
be infants, or if their shares have been again settled, inasmuch 
as the infants and the trustees of the sub-settlements cannot 
be expected to be in a position to redeem, they will be well 
represented by the trustees of the original settlement. And 
so will the cestuis que trust under a creditor's deed, by the 
terms of which the trustees have no power over the mortgaged 
estate (/). 

Where amongst the subsequent incumbrances on an estate, 
the subject of a foreclosure suit by the first mortgagee, there 
were eight mortgages made on the same day, in respect whereof 
only one right of redemption was given (1686), and one of the 
eight mortgagees died, to whose estate there was a difficulty in 
getting representation, the suit was ordered to proceed, without 
a representative ( g). 

Where t|^e mortgagor sues for redemption, and there is but 
a single mortgage which has passed by the will of, or by 
assignment from, the mortgagee, the cestuis que trust under 

the deceased defendant; bnt his allusion come within the distinction : Anderson 
to the rule in Goldsmid v. Stonohewer v, Stather, 2 Coll. 209; Wilton v. Jones, 
seems to inrolve the point resi)ecting 2 Y. & C. C. C. 244; Cdes v, Forrest, 

the infants, which was also debated. 10 Bear. 567 ; Drew v, Harman, 5 

(d) Siffken v. Davis, supra. Price, 819; Whistler v. Webb, Bunb. 

(a) This position seems to be sup- 53; Jlenley v. Stone, 8 Bear. 356. 
ported by a decision of Stuart, V.-C., (/) Goldsmid n. Stonehewer, 9 Hare, 

in which he refused to allow a devisee App. xxxiz ; Morley y. Morley, 26 
of an equity of redemption of freehold Beav. 253. 

to represent the persons beneficially (y) Long v. Storie, 23 L. J. (Ch.) 
interested: Cropper e. Mellersh, 1 Jar., N. S. 200. According to the report in 
N. S. 299. -.But see Wilkins e. Reeves, Ray (App. ziii), a creditor was ap- 

24 L. J. 387. The following case^ pointed reprosentatiYe for the purpose 

decided before the statute, appear to of the suit. 
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the will or settlement will probably be no longer necessary 
parties with their trustees (A)^ 

1470. Where one of several cestuis que trust of mortgage 
money sues for foreclosure^ the others must also be made 
parties^ a practice which is founded upon the principle, that 
'for preventing a multiplicity of suits there shall be no fore- 
closure or redemption, unless the parties entitled to the whole 
mortgage money are before the court (z). A later case in 
which one of several persons entitled to distinct shares of 
money laid out by trustees in a single sum, having sued for 
an account, and foreclosure of a proportion of the security, 
without joining the other persons entitled, a decree was made 
according to the prayer (A), has caused some perplexity; and 
the cases have been thought to be distinguishable (/) by the 
circumstance that in the case of Lowe v* Morgan^ the cestuis 
que trust were joint tenants of the money laid out in their 
trustees’ names, but in the case of Montgomerie v. Bath^ the 
mortgagees were tenants in severalty or in common; and it 
has been concluded, that one joint tenant of money so laid out 
cannot foreclose without the concurrence of the other joint 
tenants, but that a tenant in severalty or in common, having 
money on the same mortgage and in the name of the same 
trustee as anotlier person, may foreclose without making that 
other person a party. 

But this distinction strikes at the design of the practice to 
avoid a multiplicity of suits ; to which the borrower of money 
belonging to tenants in common must be exposed, if any one 
of them can sue him alone. The learned editor of Mr. Powell’s 
work attempts to avoid this objection by the argument that 
there is a difference between splitting one mortgage into dif- 
ferent sums belonging to several persons, and the case where 
several persons lend distinct sums on the same security; for, in 
the latter case, the mortgagor knows at •the time of borrowing 
the money how many suits can be brought against him. But 

(A) See Wetherell v . Collins, 3 Mad. 868, 

266; Osbonm «. Fallows, 1 Boas, ft M. • (A) Montgomerie v. Bath, 3 Yes. 
741; 6 L. J., Ch. 29. 660. 

(i) Lowe V. Morgan, 1 Bro. C. C. (1) Powell, Mort 964, n. (c). 
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it does not appear by the report of Montgomerie y. Bath, tliat 
the mortgagor knew in what right the money belonged to the 
lenders. On the contrary, the security was made, and the 
debt was made payable to the trustees alone, and the trust 
was declared by a subsequent deed poll ; and it is submitted 
with deference, that whether the money be a single sum 
advanced by joint tenants in the name of the trustee, or 
composed of distinct sums to which different persons are en- 
titled in severalty (m), it is equally the practiee not to disclose 
the trust on the face of the mortgage, but to make the trustee 
alone the mortgagee, and the person entitled to receive the 
money. The fact is, that the decision in question, although 
the Reg. Lib. is said not to show(n) that it was made by 
consent, is distinctly stated by the reporter to have been made 
without opposition at the hearing ; and there will, consequently, 
be little difficulty in following Mr. Belt’s opinion (u) of its in- 
correctness ; .especially as the doctrine of Lowe v. Morgan has 
been since judicially confirmed ( p). 

1471* The presence of the persons beneficially interested 
under a will is not necessary in a suit by the executor and 
trustee to recover money lent by him on mortgage, under a 
power of investment contained in the will, even though the will 
contain no power to give discharges for the mortgage monies ; 
because that power is implied by the nature of &ie trust (^). 

1472. The court will not permit the representatives of a 
deceased trustee of a mortgage, or even the surviving trustees 
(at least where the original number has been much reduced), 
to redeem without the presence of some of the cestuU que trust, 
lest the trustees should nusapply the mortgage money. But 
the mortgagee would be safe upon such a redemption without 
the cestuis que trust (r). 

(m) See Jones v. Fn^h, 12^Sim. 470; {q) Wood Hannan, 6 Mad. 368; 

1 Fh^ 06. and see Locke v. Lomas, 5 De G. & S. 

(a) 1 Sim. & S. 425. 826; 16 Jnr. 614. See 23 & 24 Viet, 

(e) 1 Bto. C. .,C. 368, Mr. Belt’s c. 146, s. 29. 
note. (r) Stansfield e. Hobson, 16 Bear. 

(ji) Balmer v. Earl of Carlide, 1 189. 

Sim. & S. 423. 
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1473. If several of a body of trustees, where die cestuis 
que trust are many and fluctuating, commence a suit against 
the rest of the trustees, and a purchaser claiming an absolute 
tide under a power of sale in a mortgage, and offering to 
confirm the sale, but claiming the benefit of it as against the 
mortgagee («), so many at least of the cestuis que trust for the 
time being, as had not consented to the suit, ought, under 
the practice formerly pursued, to have been made parties, their 
interests being inconsistent with those of the rest. But port of 
the consenting cestuis que trust could, under the sanction of a 
majority of the whole body, represent the rest of the con- 
senting parties, where the majority had a right to give a 
sahctioit to the transaction in question. It docs not seem 
likely that, in such cases, the presence of any less number of 
the cestuis que trust would be sufficient under the present 
practice. 

1474. Before the passing of the statute now under con- 
sideration, it was necessary to join scheduled creditors under 
a deed of assignment for the benefit of creditors where diey 
have executed the deed (f) ; but where the trustees have no 
interest distinct from such creditors, nor any duty but to get 
in and distribute the property, it is probable that the presence 
of the creditor will not now be required ; for it seems, that 
such creditors have not in themselves any right of redemption 
apart from the trustees (m). Where, besides redemption, a 
declaration is sought as to the priorities of the plaintiff, and 
the other incumbrancers (or), it is not easy to see how scheduled 
creditors (the doubt as to the amount of whose interests 
implies a contest between each of them and every other 
claimant on the estate), can be adequately represented by the 
trustees. 

A small number of scheduled creditors may, however, re- 
present the rest (y) in the suit, if it be shown that there is a 

(O See Minn v, Stant, 12 Bear. 190; 6 De G. & S. 618. 

15 Id. 49. ^ («) Troughton n. Binkes, 6 Vch. 573. 

(Q Newton v, Earl of Egmont, 4 (a?) Newton v. Earl of Egmont, 

Bim. 574; 5 Id. 130; Cocker e. £g^ snpra. 

moot, 6 Id. 311 ; Thomas v. Donning, (^) Holland v. Baker, 3 Hare, 68. 

M. VOL. II. 3 N 
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' gocd^ASon 'for' omitting the .entire bodj^and that a proper 
choice iifLS bee^n ma^.' It aeeiiis essential* to such a choice, 
that no representing., creditor should have any interest in the 
' matter, conflicting the.infereats* of those .\thom. he repre- 
,^nts;, as, for instance, an interest in the equity of redemp-. 
..tion, in addition to his right as a creditor under the deed of 
trust. 

Scheduled creditors, who are not parties to the deed of 
trust, need not bo parties to the suit (z). 


1476. Cestuis que trusty who have neither been parties .nor 
privies to a mortgage security, by which the fund was invested 
in breach of^trust, arid who Have not adopted the transaction, 
are not necessary parties to a foreclosure suit by the trustees (a). 
If, in^ such a case, tlic cestuis que trust have adopted the 
transaction, it seems that they should be co-plaintifTs if made 
parties to the suit, which. However, would probably be now 
unnecessary (ft). 

The equitable tenant in tail (<?) was and will probably still be 
a necessary party with the trustees of the legal estate, who have 
power to sell and give discharges for the purchase-money, 
where the object of the bill is to sell the settled estate. 

The persons beneficially interested under { will are not 
necessary parties (d) to a suit by an executor against his co- 
executor, to realize a mortgage debt due from the latter to his 
testator. And it seems («), that cestuis que trust under a will 
may be represented by the personal representative, in a suit by 
an equitable mortgagee of the testator, to whom the represen- 
tative has given a legal mortgage and power of sale, to enforce 
specific performance of a sale under the power. 

A person who claims to be interested in part of a debt. 


(») Powell V, Wright, 7 Beav. 444. 
See also os to joining scheduled cre- 
ditors, Gore V. Harris, lo Jur. 761; and 
see Smart v. Bradstock, 7 Beav. 600 ; 
Dobdy Higgins, 9 Hare, xxxii; 
Walwyn v, Coutts, 3 Mcr. 707; Gar- 
rard I’. Lord Landerdale, 3 Sim. 1; 


2 Bnss. & M. 451. 
ia) Allen v. Knight, 6 Hare, 280. 
(5) Ibid. 

(O Berkley v. Lord Reay, 2 Hare, 
306. 

(jA) Peake e. Ledger, 8 Hare, 813. , 
(a) Sanders v. Bichaide, 2 Coll. 663. 
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’^secured by a mortgage to aoiotlier^pen^^ is sufiiciontLy^TepYe- * 
seated by the latter jm a suit to set the security^ and 
ought not to be made a party to it^/). 

Zf the trustee m\whbse‘mame /money, is lent on mortgage 
be a solicitor^ an ordinary part of whose duty it is to Jay out 
money for his clients, he is not bound (y) to discover the namea 
of his cestuis que trust, or to produce dociiments relating to 
the transactions, if he cannot do it without a breach of pro- 
fessional confidence, notwiths^ding any inconveniende which 
may arise to the plaintiff fron^ want of the information. For 
the liability to make the discovery may ruin the business of /the 
solicitor ; and the debtor would have an unfair hold upon^ his 
creditor, if the latter should happen to be a person who had 
forfeited his legal rights; 


Of Assignees, pendente Lite, of the Mortgagor and 
Mortgagee. 

1*476. It is a rule which has been long recognized both 
in Courts of Law and Equity, and which arises out of the 
maxim pendente lite nihil innovetur^^ that he who purchases 
an interest in litigated property pending the suit, acquires 
for the purposes of the suit no right distinct from that of 
his assignor (^). And this being grounded upon the 
reason (i), that any person interested in the subject-matter of 
a cause, might otherwise harass the other parties to the suit by 
making occasions for the addition of new parties, is limited in 
its action to the particular suitipending which the assignment is 
made, and does not prevent the assignees from enforcing their 
rights in any other suit. 

If, therefore, pending a suit for redemption, the equity of 
redemption be assigned by the mortgagor, the assignee will 

(/) Emmet v. Tottenham, 10 Jar., Palrertoft, 2 V . & B. 200; Bishop of 
N. S. 1000. Winchester o. Paine, 11 Vcs. 201. See 

(jf) Jones e. Pngh, 1 Ph. 96; 6 Jnr. Trye e. Earl of Aldborengh, 1 Ir. Ch. 
613; Harvey e. Clayton, 2 Swanst B. 666. 

221, n. * (0 Metcalfe v. Pnlvertoft, supra. 

(A) Co. Idtt 102 b; Metcalfe e. 

3 N 2 
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be bound (A). And d fortiori in a foreclosiure suit^ where the 
mortgagee is an active party (J). 

The rule applies equally to assignments by the plaintiff and 
the defendant ; * and as well to those wliich affect the whole 
equitable estate or interest in question in the suit, as those 
by which one of several parties assigns his or her separate 
interest (m). 

Nor is the death of the assignor after the assignment 
material. For the assignee cannot acquire by the death of 
the assignor any better title than he had before, but will be 
as much bound by the judgment against the representative 
as he would have been if it had been against the assignor 
himself ( 72 ). 

The rule in question has been stated, with a reservation, by 
Lord Bedesdalc, who says (n), if the suit proceeds without 
disclosure of the fact;’^ and in some cases (/?) it has been con- 
sidered that the assignee was a necessary party (although in 
one case he consented to appear and be bound), on the ground 
that the suit could not be prosecuted when the subject of it had 
been transferred to one who was not a party. It is submitted 
that the cases cited (7) by Lord Bedesdale arc no authority for 
the restriction which he places upon the rule ; and it does not 
appear by the reports that any of the authorities (with the 
single exception of the case of Eades v. Harris) upon which 
tlie rule in question is founded, or the rule itself were submitted 


(At) Garth v. Ward, 2 Atk. 175. 

(l) Bishop of Winchester v. Paine, 
supra. 

(m) Eades r. Harris, 1 Y. & C. C. 0. 
Sdl. 

(a) Bishop of Winchester v. Paine, 
11 Yes. 197. But this seems to be 
doubted by Lord St. Leonards, who 
distrusts the case cited as a precedent, 
and intimates that the qnedtion will 
probably turn upon the lao/ies of the 
plaintiff in reviving tlie suit. (V. & P. 
1045, ed. 11; 758, cd. 14; see Drew 

Kadi of Xorbury, 3 J. & L. 282.) 

(o) Mitf. PI. 73. 


(p) Johnson v. Thomas, 11 Bear. 
501; Solomon v, Solomon, *13 Sim. 
517. And see S. C. 7 Jnr. 806, and 
note. 

(jq) Metcalfe v, Pnlvertoft, 2 V. & 
B. 200 Daly v. Kelly, 4 Dow. 417. 
Lord ETdoii in this cose says, that 
** where there is an alienation pending 
the suit, though that would not pre- 
judice the plaintiff, yet the alienee 
must be brought before the court;” 
but he spoke on the assumption that 
the alienee hod the legal estate, which 
depends on a different principle. 
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to the learned judges by whom the cases under consideration 
were decided. Considering the language used by Sir William 
Grant and Sir T. Plumer, it is difficult to understand the force 
of Lord Langdale's reasoning in the case of Johnson v. Thomas. 
It is distinctly laid down that equity takes no notice of an 
assignment pendente lite, for the purposes of that suit. As 
to the litigating parties,” says Sir William Grant, it is as if 
no such title existed.” For all the puri)oses of the suit the 
mortgagor remains the substantial plaintiff, his assignment 
pending the suit, and quoad the other parties to it, being 
ineffectual. The mortgagee can sustain no injury ; for the 
assignee has no interest or right of redemption against him; 
neither are the mortgagor’s rights less liable to the decree 
in case it be against him, than if there had been no assign- 
ment (r). 

1477. But where a legal interest passes by the assignment, 
the assignee’s presence becomes necessary; because although 
the legal interest will be bound in his hands, so as to make 
him a trastee for the person entitled under the decree, yet 
unless he be joined, he cannot be compelled to rcconvcy («). 

Neither does the rule apply to a person who, like the assignee 
in insolvency of the mortgagor (<), being no voluntary pur- 
chaser, but appointed in an adverse proceeding gainst him, is 
not bound by a decree in a suit carried on in his absence. 

1478. It should be observed, that the doctrine as to binding 

(r) Coles V, Forrest, 10 Bear. £162; decree was bold not to bind assignees, 
and sec Higgins v. Shaw, 2 Dra. 8s pendents lite, who were not parties. 
War. 862; Landon v, Morris, 6 Sim. The grounds of the decree do not 
247,269; Wood v. Snnr, 19 Bcav. 661; appear, but there were questions of 
Mas^ V. Batwell, 4 Dm. 8s War. 68, over-payment and collusinn, and the 
80; M'Lcod t'. Annesley, 16 Beav. 607. foreclosure decree had not been made 
In the last case it was also intimated, absolute. 

that an incumbrancer pendente lite of («} Bishop of Winchester e. Paine, 
an equitable interest may be bound in 11 Vcs. 199; Barry v. Wrey, 3 Buss, 
a suit relating to the trusts of a deed 466. In Coles v. Fon'cst, 10 Bcav. 662, 
by rule 4 of 16 & 1'6 Viet. c. 86, s. 42 ; th^ legal interest Bp[icars to have been 
which enables one of several ceetuU •assigned; and see Iliggins v. Shiiw, 2 
que trust to have a decree without Dm. 8s War. 362 ; Massy r. Batwell, 4 
serving the others. In the case of Dra. 8s War. 80. 

Quarrell e. Bockford, 1 Mad. 269, a (t) Wood t*. Surr, 19 Bear. 561. 
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incmnbraacers pendente lite, may have been affected by the 
statute 2 & 3 Yict. e. 11« It is evident^ that wl^ra there was 
no actual noticoi the rule arose out of the d^cf^e that lis pen- 
dens bound all the world'(M). Hence Sir William Grant re- 
marks upon, the hardship of the rule, upon persons who purchase 
without actual notice (a:). But by the statute , above mentioned, 
no lis pendens binds unless the suit be registered (861); and 
unless the doctrine be held to stand independent of notice, it 
seems to follow that where there is no actual notice, the pur- 
chaser pendente lite, not being party to the suit, will not be 
bound, unless it be duly registered (y). 

1479. Under the present law an assignment pendente lite 
does not create an abatement, and the action may be continued 
by or against the person to or upon whom the estate or title 
has come or devolved {z). And assignees pendente lite, who, 
after decree, and as well after as before certificate of the sums 
due in foreclosure suits, were brought before the court by 
orders of revivor and supplement under the Equity Improve- 
ment Act (a), will now be joined by order under the Judicature 
Act* 

It is not proper for the assignee to commence a new suit 
against the parties to the former suit, other than the assignor, 
after a judgm<y^t to account. A suit by an assignee of a sub- 
sequent mortgage, against the parties to the former suit, pray- 
ing the benefit of that suit, and the redemption of prior and 
foreclosure of subsequent mortgagees, was, as against all but 
the assignor, dismissed with costs(6). 

As the assignee pendente lite stands in the place of his 
assignor, he cannot raise an objection for want of parties, 
which coidd not have been raised by the assignor (c). 

(w) Tothill, 46; Worsley r. Eorl of (1), (3); and see the other snb-seo 
ScarboTongh, 3 Atk. 392. • tions. 

(a») 11 Wes. 107; sco Landon v. (a) 16 & 16 Viet c. 86, s. 62; Ing- 
Morris, 6 gim. 247. ham r. Waskett, L. R., 11 Eq. 283; 

(y) Note that in the case of Wood Bibby v. Naylor, L. R., 17 Eq. 14; 
«. Snrr, 19 Bcav. 661, there was actual. James r. Harding, 24 L. J., Ch. 749. 
notice.^' (6) Booth o. Greswicke, 8 Sim. 362; 

<z) Judicature Act, 1875, Ord. L. 8 Jur. 323. 

( 0 ) Wood r. Sorr, 19 Bcar.'561. 



AMD HOBT&AOEE FEMf>EMTE LITE. ' * 91^« 

1480. Whe^ in a.suit for account, and pa^«nt out of mort- 
gaged estates, discovery is sougiit of incumbrances prior to tb^ 
plaintiff’s, tbe cannot take an objection on account of 

the absence of pnor itacuMbtancers (<0 ; -because the subject of. 
the objection is the very discov^ sought by the bill for the 
purpose of making those'persons pa^cs. 

(d) Rawlins- «i. Dalton, 3 C. 447. 
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CHAPTER XL 

OF TAKING THE ACCOUNTS. 


Part 1. — Of Accounts oenbrallt between the Mort- 
gagor AND Mortgagee. 

Part 2. — Op Accounts op Interest. 

Part 3. — Op Accounts op Costs. 


Part 1. 

14B1. is hound hy Aceounts. 

1486. Of Aocounts against tlio Mortgagor ^ and of the Rents and 
Profits, 

1496. Of Accounts against the Mortgagee and his Assignees, 

1503. Of Accounts against the Mortgagee in Possession, 

1524. Of "the Manner of Charging the Mortgagee in Possession, and of 
A llewanees to the Mortgagee, 

1540. Of taking the Account with Rests, 

1548. Of Carrying on the Accounts, 

1481. An account^ whether taken out of or in court, 
between the mortgagee and the mortgagor, or persons standing 
in his place, binds subsequent incumbrancers, though they were 
not privy to the taking of it, unless there be fraud or collusion ; 
and particular errors must be shown, for to a merely general 
charge that the account was taken by fraud and collusion, a 
simple denial will be sufficient (a). 

And an account taken in court between the mortgagee and 
the tenant for life of the estate, will bind the person entitled to 
the vested remainder, though he were no party to the suit ; as 
well as a contingent remainderman, though not in esse when 

(a) .Sherman v, Cox, 3 Rep. in Ch. * Wrixon v, Vizo, 2 Dra. & War. 192 ; 
86 s Needier v. Deeble, 1 Ch. Ca. 29U ; notwithstanding Dick v. Butler, 1 Mol. 
Knight V, Bampfeiid, 1 Vem. 179 ; 42; Williams v. Day, 2 Ch. Ca. 82. 



WHO IS BOUND BY ACCOUNTS. 


921 


the accounts were taken (&) (1484) ; but accounts taken in 
the absence of the tenant for lifbj and of every other person 
interested in their corrcctne 885 will not bind the remainder- 
man (c). Upon the same principle the mortgagor, or a person 
claiming under him, is not bound by accounts taken in his 
absence between the mortgagee and the assignee ; and what- 
ever the latter may have paid, he can claim under his assign- 
ment no more than is really due as between the mortgagor 
and the mortgagee, and is subject to have the accounts taken 
from beginning to end, though he had no notion by endorse- 
ments on the deeds, or otherwise, that part of the debt had 
been discharged (d) (1616). But it seems, that if redemption 
be soiight after a great length of time, or the dismissal of a 
former bill to redeem, or several assignhients, the account will 
not be taken (o) against an assignee in possession, but from the 
time of his purchase ; prior to which the profits will be set 
against the interest. 

Where an insolvent is party to the suit he is bound by 
the accounts, though the person who represents his estate be 
absent (y). Where the tenant for life is a party to the suit, 
and the accounts have been fairly taken,’ the remainderman 
being bound, will only be allowed to surcharge and falsify ((jr). 
And an infant heir will be bound by an account taken in a 
suit in which his ancestor was plaintiff ; but leave will also be 
given him to surcharge and falsify (A). But it seems that, in 
the case of married women, the court will not dispense with the 
taking of an account, and the substitution, by consent, of an 
affidavit verifying the amount due (c). 

(ft) Allen V. Fapworth, 1 Vch. 163 ; , to the contents of the deed. (Jamieson 

Belt’s Sup. 91; see 2 Dm. & War. 205. v. English, 2 Mol. 337.) 

(c) Wrixon tr. Vise, 2 Dru. & War. (a) Pearson v. Pulley, 1 Ch. Ca. 
192; Dick v, Bntler, I Mol. 42. 102. 

(<f) Porter v, Hubbart, 3 Ch. B. 78; (/) Byrne v. Lord Carew, 13 Ir. Eq. 

Matthews r. Walwyn, 4 Ves. 118 ; B. 1. • 

Chambers v, Goldwin, 9 Ves. 264 ; (^) Wrixon v. Vise, 2 Dru. & War. 

Mangles v. Dixon, 3 IT. L. C. 737; 392. 

Earl Macclesfield n. Fitton, IVeru. 169. , (A) Badham v. Odell, 4 Bro. P. C. 

If the mortgagor w'ere a witness, bnt • 849. 

not a party to the assignment, the bill (i) Harrison v, Kennedy, 10 Hare, li. 
should charge that he knew and agreed 
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The transferee of a mortgage will be bound by a statement 
in the deed as to the amount due on the security, notwith- 
standing a special receipt clause to the eficct that part of 
the sum is for costs, the amount of which is to be afterwards 
adjusted (k). 

Sureties are bound by the accounts of a receiver appointed 
by the coui't, where the accounts are regularly passed according 
to the course of the court (I) (693). 

1482. The accounts taken in a suit by a subsequent 
incumbrancer against the mortgagor and the prior incum- 
brancer, bind * the mortgagor as to the amount of the debt 
due to the prior incumbrancer, so long as the judgment remains 
unimpeached (wi). 

But accounts taken in a suit are not binding upon the 
co-defendants to the suit, as between themselves, except so 
far as the relief sought by the plaintiff required that such 
accounts should be taken as between those defendants. In 
the case, therefore, of a simple suit to redeem against several 
incumbrancers, it being unnecessary for the purposes of the 
judgment to take the accounts between the co-defendants the 
subsequent incumbrancers, any accounts so taken -will not be 
binding as between them (n); nor will the court in such a suit 
suffer one defendant to interrogate anotlier as to his claims, 
lyherc the discovery is unnecessary for the purposes of the 
decree, though it might be otherwise useful to the party 
seeking it ; it being a principle that, except for the purposes 
of the suit, no party to a suit may examine another (u). 

1488. Tlie accounts also, whether they be taken in the 
presence or absence of tlie interested parties, arc not abso- 

(ft) In rc Forsyth, 1 1 Jur., N, S. 213; hury, 3 Hare, 627. 

S. CL id. 616. (d) See the Judicature Act, 1878, 

(i) Mead V. Lord Orrery, 3 Atk. h. 24 (3). But the powers there given 
244. will donbtlcBS be so ezerdsed, that the 

(m) Farqnharson v, Seton, 5 Russ. « plaintiff is not delayed by the raisiug 
45. of qnestiouB between oo-defcndants an^ 

(h) Cottinghain r. Earl of Shrews- others. 
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Intel j binding ; they may be opened for fraud or surcharged 
and falsified for error (/?), either of law or fact. 

The relative situation of the parties, the manner in which 
the settlement of accounts took place, or the nature of the 
error proved, may amount to such fraud as will determine the 
court to open a settled account (9); and this has been done 
after more than twenty years and the deatli of the person 
guilty of the fraud. But liberiy to surcharge and falsify is 
given where there are only mistakes and omissions in the 
stated accounts (r); and it depends upon the principle, that 
one error having been proved others may be found. In either 
case the party seeking relief must prove fraud or particular 
errors, and his proof must be founded upon specific charges 
or statements in the bill (tf). 

But where the relation of solicitor and client subsists between 
the mortgagor and mortgagee, it has been held in Ireland that 
the accounts will be opened between them merely on a general 
allegation of error, if sufficient cause be shown ; this doctrine, 
which indeed is somewhat ambiguous, has not been supported 
by the Court of Chancery in England : yet in that court the 
account would have been opened on slighter evidence than 
where the relation of attorney and client did not exist; although 
it is understood that where fraud, or error amounting to evi- 
dence of fraud, in the bill of costs, which forms the subject of 
the security, arc relied on, there must be averment and proof 
of the specific items relied on as fraudulent or erroneous {t). 


ip) Vemon fj. Vawdry, 2 Atk. 119; 
diamben v. Gold win, 9 Ves. 205; 
Drew V, Power, 1 Sch. & Lef. 192; 
Needier v, Dccble, 1 Ch. Ca. 299; Tay- 
lor r. llaylin, 2 Bin. 0. C. 810. As 
to conuter-claim to open accounts, soo 
Eyre v, Hughes, L. K., 2 Ch. Dir, 
U8. 

iq) Roberts o. KniRn, 2 Atk. 112. 

(r) Vernon v. Vawdry, supra ; 

Roberts v. Kuffln, niipra; Dairies «?• 
Sparling, Tam. 199; Allfrey v. All- 
fray, 1 Mac. & 6. 87; Coleman v. 
Melkrsh, 2 id. 809. 

(«) Drew V. Power, 1 Sch. &■ Lef. 


192; Chambers v. Gold win, 9 Ves. 
206; Taylor v, llaylin, 2 Bro. C. C. 
810; Parkinson v. llanbuiy, L. R., 2 
K.'& I. App. 1. Note, howeyer, that 
this liberty has been given to a jndg- 
nient creditor seeking to open a fore- 
closure to which he was not a party, 
where, before decree, the mortgagee 
had notice of the judgment. (Bird v. 
Gandy, 7 Viu. Abr. 45, pL 20; 2 JOq. 
Ca. Abr. 261.) 

(Q Lewos V, Morgan, Morgan v. 
Lewes, Morgan v, Evans; 3 Y. & J. 
230, 394 ; 6 Pnee, 42; 8 Anst. 709: 
4 Dow, 29; 8 Bligh, N. K. 777; 3 Cl. 
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1484. Particular statements of error arc also only necessary 
where the object of the suit is to impeach a settled account, 
and not where an account is prayed and no settled account is 
proved ; though the pleading suggests the existence of a settled 
account. In such a case liberty will be given to surcharge and 
fiilsify, if upon inquiry any settled account be found to exist, 
whether specific errors have been charged or not (m). 

An error in the accounts not detected in, but corrected and 
satisfied before the commencement of the suit, is no ground for 
a decree to surcharge and falsify the accounts (w) ; on the other 
hand, a person whose account is impeached, cannot (or) deprive 
his opponent of the benefit arising from the existence of errors 
in the account, or alter his rights, by giving him notice in the 
progress of the suit, as he from time to time discovers errors, 
that he is willing to correct them. 

I486. In touching settled accounts the court looks at the 
principle involved, and not at the amount of the error, and 
will grant relief, however small may be the sum in question. 
Belief has thus been given upon an error of only a few 
shillings (y). 

The principle of purging an account, admitted to contain an 
error, by setting off against it an error alleged to have been 
made in another account, in favour of the person prejudiced by 
'the first, is inadmissible (r). 

It appears not to have been decided ^whether, where there 
are several distinct accounts, in some only of which errors are 
alleged and proved, all become liable to be surcharged and 
falsified (u). 

& F. 159; Lawless v. Mansfield, 1 Dm. 1 R. & M. 64. 

& War. ' 567 ; Matthews v. Wallwyn, (a?) Lawlefw r. Mansfield, 1 Dro. & 
4 Vos. 118; Morgan Higgins, 1 Gif. War. 557. 

270; Waters v. Taylor, 2 My. &. C. (y) Lewes v, Morgan, 6 Price, 86; 
626 ; Blagrayo v. Rontb, 2 K. & J. Lawless e. Mansfield, 1 Dm. & War. 
509, and on appeal, 3 Jar., N. S. 399; 616. 

8 De G., M & G. 620. (z) Lawless tf. Mansfield, snpra. 

(w) Kin^an v. Barker, 14 Ves. 579; , (a) Ibid.; and see Chamberae. Gold- 

Lawless V. Mai)sfield, 1 Dra. & War. win, where, howeyer, the commission 
557, complained of extended to all the ac- 

(e) Dayies r. Sparling, Tana 199; counts. (9 Ves. 254.) 
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If a settled account be proved, as set up by the answer, 
and no error be shown by the plaintiff, the biU will be dis- 
missed (5). 

The reservation in an account of errors excepted” does 
not prevent it from being considered as settled; and such an 
account will be taken to be settled, where the balance is 
carried over to a new account (c). 

It seems that where a plaintiff prays for an account he need 
not (d) in general offer to pay the balance, if it be found against 
him ; frr the prayer for an account is equivalent to such an 
offer, and on further consideration the couit will decree that he 
pay such balance (1170). 

Of Accounts against the Mortgagor^ and of the Rents and 

Profits. 

1486. The mortgagee is entitled to an immediate account {e) 
of his principal, interest and costs, and to have a day fixed for 
payment or foreclosure ; and a suit in which relief was sought on 
other matters, in which he was not interested, and the con- 
sideration of which would delay the taking of the accounts, 
was formerly demurrable for multifariousncss (1176). 

The production of the security is generally primd facie 
evidence of the existence of the dcbt(y*), and if payment be 
acknowledged in the usual manner by the deed, and sworn to 
by the mortgagee, he need not prove the payment of the con- 
sideration money by other evidence, even against a purchaser 
of the estate, especially after some time has elapsed (^). 13ut 
where there are manifest signs of fraud there must be proof of 

(5) Endo V, Caleharo, Youngc, 306; L. J., Blackford v. Daris, L. R., 4 Ch. 
Drew f. Power, 1 Sch. & licf. 192; 304. 

Lawless v. Mansfield, sapra. (/) Piddock v. Bn^wn, 3 P. Wnis. 

(r) Johnson v. Curtis, 3 Bro. C. C. 289. 

266. (^) Holt c. Mill, 2 Vem. 279; 

(<i) Colombian Goremmentr. Roths- Hampton v. Spencer, id, 288. In God- 
child, 1 Sim. 103; Kncbell v. White, dard v. \^omplin, 1 Ch. Ca. 119, the 

2 Y. & C. 20; and see Parker v. Al- court thought such evidence gf»od 

cock, Yonnge, 361. . against a jointress, ten yeara having 

(e) Pearse «. Hewitt, 7 Sim. 471. passed; but the plaintiff insisting that 

All monies for which the deed is ex- * it was not enough, there was furtlier 
presslj declared to be a security may evidence, 
be claimed as principal. Per Giffard, 
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actual payment (A). An account stated for the purposes of a 
security in respect of which the debtor is entitled to the pro- 
tection of the courts such as a post obit security^ is not conclusive 
against him (s). And where there is an uncertainty as to the 
amount of principal due^ either because it is shown that the 
sum mentioned in the security was not advanced, but that only 
a running security was intended to be made (A) ; or by reason 
of the making of further advances (/), an inquiry may be 
directed to ascertain the amount lent, under or on the credit 
of the mortgage 'Security, and if there be no evidence of the 
amount really lent, the mortgagor will be charged to the extent 
of his own admissions only {rfi) (698). 


1487. Entries in the books of a deceased person, who was 
the solicitor of tlic mortgagor, at the date of the mortgage, to 
the effect that he had received the money and had paid it over 
to the mortgagor, are admissible (a) as evidence of payment 
of the mortgage money: even though the result of taking 
those items into account between the mortgagor and the soli- 
citor was to leave the latter to a slight amount the creditor 
of his client ; the^ entry being considered upon the whole to 
be against the solicitor's interest. 


1488. In the case of a mortgage, given to a solicitor by 
.his client to secure the amount of a bill of costs, the court 
will assume, after several years have elapsed, that the business 
charged for was actually done ; but the peculiar jealousy with 
wUch it watches such transactions will cause it to direct an 
inquiry as to the fairness of the charges, although at the time 
of executing the security the client had assented to the bill (e). 


(*) Piddock V, Brown, 3 P. Wnis. 
289; see as to provin;^ consideration 
for a bond debt, Whitaker v, Wright, 
2 Hare, 310. 

(i) Tottenham v. Green, 32 L. J., 
N. S., Ch. 201. 

{k) Melland v. Gray, 2 Y. & C. C. 
C. 199; see S. C. 5 Jar. 1004. 

(1) Gordon vv. Graham, 7 Vin. Abr. 

52 , pi. a 


(ni) Melland v. Gray, supra. 
in) Clark v. Wilmot, 1 Y. & C. C. 
0. 53; 2 id. 259, note. The same laid 
down by Holt, C. J., of a scrivener's 
book, but not in favour of the scrivener 
himself. So of the book of the bnrsar 
of a college. (Smartle v. Williams, 
Comberbach, 249.) 

(o) Wrogg 0 . Penham, 2 Y. & C. 
117. 
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And where money has been lent by the attorney to the client, 
the secarily is not conclusive proof of the actual advance, 
which must be proved by other evidence (p). 

1489. An account of profits received pendente lite will not 
be directed by the court in favour of judgment creditors (7) 
against the original debtor and owner of the estate^ upon 
setting aside a fraudulent conveyance; the principle with re- 
spect to such creditors being merely to remove the obstruction 
from their way, so as to leave the estate free for them. 

1490. The rents and profits received by the heir, being 
part of the assets of the ancestor, against which the judgment 
creditors could have had judgment at law, they are entitled 
to an account of them against the heir in equity (r). 

1491. The right of the legal mortgagee is to take posses- 
sion (716) ; and so long as he abstains from doing so, neither 
the mortgagor, remaining in possession (s), nor his assignees in 
bankruptcy, nor a person holding under a mere voluntary trust 
for the mortgagor, and whose possession may therefore be con- 
sidered to be that of the mortgagor (<), is bound to account to 
the mortgagee for the rents (1610). And this rule applies 
not only to the case of a mortgage in fee, but also to a security 
upon a term (zz), or an estate for lives (or) ; precluding any 
account, though the term have expired, or the lives dropped ; 
and as well to the owner of an estate in possession, keeping 
down the interest of charges on the estate (y) as to an ordi- 
nary mortgagor (611). And the mortgagee of a rent-charge, 

ji 

(p) Lewes v. Morgan, 3 Y. & J. 394; iugs Co., sopra; Calwcll, Kxp., 1 Mol. 

B Price, 42; 8 Bligh. 811; Lawless v, 259, 

Mansfield, 1 Dm. & War. 557; Gres- (t) Hcle v. Lord Bexlej, 20 Bear, 
ley r. Moulscy, 8 Jnr., N. S. 320. 127; Flight v. Camac, 4 W. R. 654, 

Cff) HiSSins V, York Buildings Co., L. C.; 25 L. J., N. S., Ch. 664. 

2 Atk. 107 ; and see 10 Hare, 43. («) Gresley v. Adderley, 1 Sw. 673. 

(r) Higgins v, York Buildings Co., (ar)^ Coleman v, Duke of St. Albans, 

supra. 8 Vps. 26. 

^ (a) Drnromond v. Duke of St. Al- • (y) Earl of Clarendon v. Barham, 

bans, 5 Yes. 438; Wilson, Exp., 2 1 Y. & G. C. C. 688. 

Yes. & B. 262; Higgins v, Yr^rk Build- 
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during the life of a tenant fer life, and who has not entered 
into possession, is not an assign of the mortgagor within the 
Apportionment Act, and cannot have payment of the arrears 
of his rent-charge out df the apportioned part of the rents to 
the death of the tenant for life {z). 

Nor will the mortgagee out of possession be entitled to the 
rents paid by the tenants to the receiver in the cause, even after 
notice given them by the mortgagee; it being first necessary to 
apply to the court to discharge the receiver (611). Nor to 
growing crops which have been removed by the mortgagor 
between the time of demand and recovery of possession, unless 
he can claim them as emblements, under an express contract of* 
tenancy; but he has a right to all crops growing on the premises 
when he takes possession (a). 

The mortgagor, on the other hand, can have no allowance for 
expenditure on the estate (b) (466). 

1482. The legal mortgagee who gives notice to the tenant 
holding under a lease made before or contemporaneously with 
the mortgage, to pay him the rent, becomes entitled without 
attornment by the tenant to the rent due at the date of the 
notice, as well as to that which accrues afterwards (0 (717, 
786). But the mortgagee cannot by such a notice to a tenant 
whose tenancy commenced after the mortgage, where, there is 
no attornment by the tenant, prevent the mortgagor or his 
assignee •fix)m recovering the rent from the tenant, or cause him 
to hold of the mortgagee. And the attornment of the tenant 
will not set up the mortgagee’s title by relation to the time of 
the notice (rf) (736). 

In bankruptcy, the legal mortgagee takes the rents (e) from 
the time at which he enters or gives notice to the tenant ; or if 

( 0 ) Marquis of Anglesey’s Estate, (<f) Eyans v. Elliott, 9 A. & E. 342; 
Re, L. Rm 17 Eq. 283. « Hickman v. Mochin, 4 H. & N. 716: 

(a) Temple, Exp., 1 GI. & J. 216. (e) Li?ing|rExp., 1 Deac. 1; 2 Mont. 

(d) Norris v. Caledonian Insurance & A. 223; Barnes, Exp., 8 id. 497; 8 
Co., 17 VT* 964. Dea. 228. Payments under licence to 

if) Moss 9. Gallimore, 1 Dongl. 279; dig brick earth, held to belong to the 
■M % Anne, ts 16, a 9, 10. mortgagee as rent in arrear. (Hankey, 

Exp., Mont. & Mac. 247.) 
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he neither enters nor gives notice, then irom the time of sale 
only, the order for sale not being equivalent to notice. 

But as the equitable mortgagee cannot generally take posses- 
sion, his right to the rent docs not arise by notice to the tenant, 
and is not recognized till the time of the aj)plication U2:)on which 
the order for sale is made. From that time h€ is entitled to the 
rcnt(^), even though an inquiry as to the dates of his se<;urities 
form part of tlie order (y). And if by any means he should get 
into lawful possession, he will be entitled, as a legal mortgagee 
‘under like circumstances, to the rents from the date of his pos- 
session (A), and he will not be made to refund them upon the 
granting of the order (?). • 

From the time of the receiver’s discharge, or of the applica- 
tion for it, the mortgagee may be considered to be in possession, 
and to be entitled to the rents (A). And wlien a sequestration 
has been issued for contemjit, the rents received by the seques- 
trators will be ordered to be paid to mortgagees coming in to 
be examined pre interesse suo^ and showing, their title; because 
the sequestrators ai*c officers of the court, and hold for the 
persons rightfiilly entitled, and not for the plaintiff (/) (667). 

however, the mortgagee be dispossessed by the mortgagor’s 
collusion with the tenanfs, and his persuasion to attorn to him, 
he ought to account for the rents upon coming to redeem (m), 
and the court will restrain him from committing waste (w), if 
necessary, though no injunction be prayed by the bill. 

1493. An execution creditor is not entitled to rent which 
became due after the delivery of the writ of clegit, but before 
inquisition (o). 

(/) Burrell, Exp., 3 Mont. & A. (i) Williams, Exp., 13 W. R. 564. 

439; Carlon, Exp., id. 328; 2 Dea. (A) Thomas v, Brigstocko, 4 Rnss. 

332; Scott, Exp., 3 Mont. & A. 592; 64. 

3 Deac. 304; Bignold, Exp., 2 Muiit. (0 Walker v. Bell, 2 Mad. 21 ; and 

& A. 16. see cases cited there; Tatham tr. Parker, 

iff) Thorpe, Exp., 3 Mont. & A. 1 Jur., N: S. 992; 1 Sm. & Gif. 506. 
441; 3 Deac. 85; Bignold, Exp., 2 Gl. Sec Murtagh if. Tisdall, 2 Ir. £q. R. 
& J. 273; Smith, Exp., 3 M. D. & 41. 

De G. 680; 13 L. J., N. S., Bank. 21. {m) Mead if. Lord Orrciy, 3 Atk. 

(A) Bignold, Exp., Postle, Re, 4 235. 

Dea. & Ch. 259; 2 Mont. A. 214; (a) Goodman v» Kine, 8 Bear. 379. 

4 L. J., N. S., Bank. 58. (<») Sharp v. Key, 8 M. & W. 379. 

M. VOL. II. 3 O 
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1494. The receiver is entilled to rents in arrear at the time 
of his appointment ; but as to the produce of crops shipped to 
the consignees of the mortgagor, but not converted prior to the 
appointment of a receiver on behalf of the mortgagee (p), the 
mortgagor is not obliged to give any account of it. 

9 

1496. The assignee of the security will be bound to allow 
payments made by the mortgagor to the original mortgagee, 
after, but witliout notice of the assignment (j) ; but not pay- 
ments of principal made to his solicitors, if the solicitors had 
no special authority to receive such payments (r). 

If payments be made by a receiver to a -mortgagee in excess 
of the interest to which he is entitled under his security, as 
against a subsequent incumbrancer, they will not be set against 
his principal, but will be treated as monies paid to the wrong 
person, and to be recovered by another proceeding (s). 

If money be paid by a surety in discharge of a security which 
afterwards proves tp be sufficient, the Surety is entitled to be 
reimbursed (t). 


Of Accounts against the Mortgagee and his Assignees. 

1496. As a general rule, the bond fide purchaser of an 
incumbrance, for less than is due upon it, or than it is worth, 
whether he be a creditor of the mortgagor (w) or a stranger (v), 
is entitled, both against the mortgagor or his heir (or) and other 


incumbrancers (y), to be paid i 
security (1676) : and there i 

(p) Codrington v, Johnstone, I 
Bear. 620 ; 8 1^. J., N. S., Ch. 282. 
As to the right of prior mortgagees 
and judgment creditors who have ex- 
tended a receiver obtained by a puisne 
incumbrancer under the mortgage and 
receiver acts in Ireland, to rent in ar- 
rear, Bee Davoren v. Collins, 2 Jo. 
807 \ Coleman e. Mason, 4 It, Eq. 
B. 421; Boyd e. Burke, 8 id. 660; 
Moore o.' Marquis Donegal, 11 id; 
412 . 

(g) Williams o. Sorrell, 4 Vcs. 389, 


that IS due on the purchased 
no right against him for an 

(r) Withington v. Tate, L. R., 4 Ch. 
288. 

(a) Law V. Glenn, L. R., 2 Ch. 634. 
(^) Sawyer v. Goodwin, L. R., 1 Ch. 
Div. 351. 

(?/>) Morret v, Poske, 2 Atk. 64; Darcy 
V. Hall, 1 Vem. 49. 

(v) Davis V. Barrett, 14 Beav. 642; 
Anon., 1 Salk. 164. 

(ar) Phillips v, Vaughan, 1 Vem. 
336 ; Ascough v, Johnson, 2 Vern. 
66 . 

(y) Morret v. Poske, 2 Atk. 64. 
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account of what he has paid for his purchase (z). So if the 
reversioner in fee, not being the original mortgagor of an estate 
which is subject to several charges, purchase the first for less 
than is due upon it, he may hold it for all that is due, and the 
puisne incumbrancers shall have no account against him, nor 
any equity to make the purchased security stand only for the 
price which he paid for it (u). This rule, which in* several 
earlier cases (&) was somewhat differently stated, depends upon 
the principle (c)^ that the assignee stands in the place of his 
assignor ; and as the latter might have assigned to him gratisy 
it is but just that the measure of the allowance should be what 
was due, and not what was paid. The assignee taking the 
hazard, should also have the benefit of the bargain, of which 
neither the moi’tgagor, nor any subsequent incumbrancer, can 
have any equity to deprive him. 

1497, Tlic rule is, however, different, if the purchaser of 
the incumbrance be a person, in whom the estate charged with 
the incumbrance has become vested, subject also to other lia- 
bilities of the former owner ; as the heir at law, or executor 
of the latter (</) : or if he be a person standing in any con- 
fidential relation with the mortgagor, by reason of which his 

{z) rt was otherwiso b 7 the civil law transferee to be entered into where the 
as altered by the hex Anaetasiana, purchase was fairly mode, and had been 
under which an assignee for valuable recognized judicially in the presence of 
consideration of a debt or other chose the mortgagor ; holding that' the Anas- 
in action, whether secured by mortgage tasian law, or any analogous rule, can- 
or otherwise, could not recover against not justly be applied to cases free from 
the debtor or his estate, for more than the taint of unfairness, nor unless it bo 
the consideration which he paid to the clearly shown to be applicable. (Col- 
assignor, with legal interest from the qnh. R. C. L. § 1768; 3 Barge, Coin, 
time of payment. This law, including 660; Macrae v. Goodman, 6 Mo. P. C. 
the right to compel the cessionary to 316. 

swear to the amount paid, by which fa) Davis v. Barrett, 14 Beav. 542. 

after tender he is bound, is said to pre- (6> Sec Phillips v. Vaughan, 1 Vem. 

vail in Holland, and as port of the 33G; Long r. Clopton, 1 Vem. 464, n. ; 
Roman Dutch law is in force in the Willianft v. Springfield, id. 476. 
colony of British Gniana. But it seems (e) 4non., 1 Salk. 164; and see 

not to be applicable where the purchase Dobson v, Land, 14 Jar. 290; 8 Hare, 

was mode by a puisnG incumbrancer. 216. 

And in the colony the privy coonci I has * (d) Braithwaite v. Braithwaite, 1 

refused to allow the question of the Vem. 336; Murret v. Paske, 2 Atk. 
amount of the consideration paid by a^ 64. 

3 O 2 



932 


ACCOUNTS AGAINST PUKCHASERS 


interest and his duty arc in conflict; unless (as is laid down in 
Vernon (c) ) the purchaser have bought to protect an incum- 
brance to which he himself is entitled. Such is the position of 
a guardian (/), ti-ustee counsel (A) or agent ( 2 ); the tenant 
for life also, according to Lord St. Leonards, if he buys a 
mortgage on the inheritance for less than is due, does so, for 
the benefit of the estate (./) ; and subject to the same equity 
is the surety (A) of the mortgagor: who, being liable upon a 
conti*act of indemnity with his principal, is under an obligation, 
if he can make terms with the creditor, to treat the settlement 
as a payment of the debt, and to give his principal the benefit 
of the arrangement. To all tliesc persons, therefore, no more 
wall be allowed in account, than they have paid for the incum- 
brance, with interest at the legal or current rate, if that be less 
than the interest reserved (/). 

1498. This equity continues to operate, although the actual 
employment, or circumstances, which produced the relation of 
tnistec and cestui que trusty have ceased to exist ; so that the 
purchaser of an incumbrance, who has stood towards those 
interested in the estate in the relation of trustee, although 
he no longer docs so, will be allowed no more than he has 
paid, unless he have entered into a fair contract with the 
persons interested, that he may become the purchaser ; or can 
show, that there was no fraud or concealment, nor any ad- 
vantage taken of information acquired in the character of 
trustee (wi). 


1499. A mortgagee, after payment of his mortgage debt. 


(d) Darcy v. Hall, 1 Vem. 48. 

(/) Powell V, Glover, 3 P. Wms. 
251, note. 

ig) Morret v. Paskc, supra ; are 
also Balskett v. Cafe, 4 De G. & 8. 
388. 

(h) Carter v. Palmer, 8 Cl. & Fin. 
657. . 

(4) Hobday v. Peters, 28 Beav. 349 ; 
6 Jur., S. 794; Morret r. Puake, 
supra. 


O') Sec Hill V. Browne, Dr. 426; 6 
Ir. Eq. K. 403. 

(^>) Reed V. Norris; 2 My. & Cr. 361 ; 
Kush forth, Exp., 10 Ves. 420; Butcher 
V, Churchill, 14 Ves. 667. 

(0 Carter v. Palmer, 8 Cl. & Fin. 
657. 

(7») Carter «. Palmer, 8 Cl. & Fin. 
857; James, Exp., 8 Ves. 262; Coles 
V. Trecothick, 9 Ves. 247. 
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’has been said (w) to be a trustee within this rule, but liardly 
seems to be within the principle; unless, perhaps, it be a 
mortgagee in possession, holding over after payment. But 
though the purchase be made by a person, who, under ordinary 
circumstances, would be allowed no more than he paid ; yet if 
it were made under the advice of a puisne incumbrancer, who 
did not disclose the fact that he, and not the purchaser, would 
reap the benefit of it, the full sum due will be allowed to the 
assignee (o). 

1600. AVhere it was alleged by the mortgagor in his bill, 
that the assignment was made to the solicitor of the assignor, 
under an arrangement between the plaintiff and the assignor 
of the mortgage, so that the solicitor became a trustee for the 
mortgagor, and the estate redeemable at the price paid by the 
solicitor, though he had aftenvards assigned in cjonslderation' 
of the whole principal money secured by the deed ; the couit, 
in the absence of sunicient evidence on the point, gave ( 71 ) 
the mortgagor the option of taking an incpiiry into the truth 
of tlie circumstances under which the assignment was alleged 
to have been made. 

If, upon a sale of the mortgaged estate by the mortgagee, 
under his jiower of sale or otherwise, or by the mortgagor, with 
the mortgagee’s consent, it be agi’cod that the ]mrchase-moiiey 
shall be received by the latter, in jiart reduction of the debt ; 
or if it appear from the nature of the transnetion that the 
money was paid to the raoiigagcc in rcs])ect of the mortgage*, 
the payment will be taken (y) as against the mortgagee to have 
been so made, and not to have been made on a general account, 
between him and the mortgagor. And if the mortgagee have 

(«) Balflwyn r. Banister, 3 P. Wins. tlic tlower, and wliich was allowed him. 
2ol, n. ; but see Dobson v. Land. 14 It appears, therefore, that the point did 
Jar. 288) 8 Ifare, 216. According to not arise. 

the revolt of ^aldwt/nv. If a /ihtsr, the (o) Bayly v, Wilkins, 3 J. & L. 

heir of the mortgagor was to have the 630. 

benefit of the purchase by the mort- (/») Batchelor v, Middleton, 6 Have, 
gagee of the dower of the mortgagor’s 7’o. 

widow i but, at'cording to the Keg. (7) Young v. English, 7 Bear. 10; 
Lib. A. 1717, 609, the mortgagee only Johnson v. Bourne, 2 Y. & C. C. C. 
claimed the sum which he had paid for 268. 
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adopted the mortgagor’s contract for sale^' the mortgagee as 
between himself and the purchaser stands in the mortgagor’s 
place^ and must bear the loss occasioned by the insolvency 
of a person to whom the deposit has been paid(r). But as 
between the mortgagee and the mortgagor, if the former have 
consented to the sale upon the terms that he shall be paid out 
of the purchase-money, although his e^^ecution of the convey- 
ance and signature of the receipt will discharge the purchaser, 
it will not discharge the mortgagor, if the money be mis- 
appropriated by his agent without the mortgagee’s default, 
though the agent may have also acted for the mortgagee («)• 

Interest paid on money which is afterwards found not to be 
included in the mortgage will not be taken to have been paid 
on account of the principal (/)• 

1601. Creditors who sell the securities in their hands, and 
purchase themselves, must take them at the market price of 
the day ; and cannot credit the debtor with less than that price, 
on the speculation that if the ^eurities had come together into 
the market, the price would have fallen (w). 

1602. It has been laid down, that in a suit for an account, 
evidence as to the state of the accounts ought not to be allowed 
at the hearing, because of the inconvenience of taking an 
account in part, which ought to be taken altogether on a 
subsequent proceeding {ai). But it has been pointed out that 
such evidence, though inadmissible to prove at the hearing the 
particulars of the account, may be material to show the right 
to an account where the defendant has not in terms conceded 
it ; for the right is then matter of evidence ( y). 

The court may decide, at the hearing on the certificate and 
merits, how the account ought to be taken (z). 

(r) Rowe t*. May, 18 Beav. 613. evidence at the hearing that an annui- 

(») Barrow v. White, 2 J. & 680. tiint was not overpaid. (Rnebell i*, 

(Q Blandy v. Kimbcr, 26 Bear. 637. White, 2 Y. & C. 20.) 

(«) Stubbs r. Lister, 1 Y. & C. C. (y) Tomlin v. Tomlin, 1 Hare, 236, 
C. 81. 246. 

(ip) Walker r. Woodward, 1 Kuas. ^ (z) Bume o. Robinson, 1 Dm. & 

107; Laii?, r. Hunter, id. 100. And War. 688; Skirrett v. Athy, 1 Ba. & 
Alderson, B., seems to have been in- Be. 433. 
dined, upon these authorities, to reject 
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In a question as to accounts which had . been kept by a 
creditor in the position of a trustee^ but which were always 
open to the inspection of the debtor^ the books were ad- 
mitted as prim& facie evidence of the amount of all monies 
received and paid by the creditor, with liberty to surcharge 
and falsify (n). 

Of Accounts against the Mortgagee in Possession* 

1603. The mortgagee who takes possession of the moi*t- 
gaged estate is required to be diligent in realizing the amount 
due on the mortgage, that the estate may be restored (5). 
He is liable (c) to account tor the rents and other profits 
during his possession (and in taking such an account the 
Statute of Limitations is no bar (rZ) ), unless he can enter into 
possession under such an agreement with the mortgagor, for 
possession at a fixed rent, as the court will uphold (360). 

1 604. The pawnee of a chattel is also bound to render a 
due account of all the income and profits derived from the 
pledge (766), whei-c such an account is 'within the scope of 
the bailment, as in the case of profits arising from the labour 
of cattle pledged ; being, however, entitled to deduct all 
necessary costs and expenses. But it is considered that the 
pawnee is only liable for such profits as he might have, but 
has not made, when he has neglected an Implied obligation 
to employ the pledge at a profit, as in the case of a ferry-boat 
or a coach, the employment of which, in the ordinary mode 
of hire, was contemplated by the parties {e). There appears, 
however, to be a distinction as to benefits incidentally arising 
to the pawnee fi:om the possession of the pledge, and not 

• 

(a) Ogden v. Battams, 1 Jnr., N. 8. And he is bonnd, if reqnircd by the 

791. interrogatories in a redemption suit, to 

( b) Per Turner, li. J., Lord Ken- set out in his answer such particulara 
.singtou V. Bonverie, 7 De G., M. & G. as will snllieicntlj show the state of 
157 ; 1 Jnr., N. 8. 581. As to the the account. (Elmer v. Creasy, L. R.« 
different nature of -the possession of a 9 Ch. 69.) 

person who holds under a receivership {d) Hood v. Easton, 2 Jnr., N. 8. 
deed, see 3. C. * 729. 

(e) Gould V. Tancred, 2 Atk. 534; ^e') Story, Bailments, § 343. 

Langton v, Waite, L. R., 4 Ch. 402. 
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acquired by its employment for profit, where the pawnee is 
put to expense in keeping it ; for we have already seen that 
if the pledge be a cow or a horse, the pledgee may take the 
milk of the one, and may ride the other, by way of recom- 
pense (766). 

1606. A person in possession of an estate under a deed 
which is in efFcct a mortgage, accounts as a mortgagee, 
though the deed under which he holds is in terms a deed 
of trust (jT). 

1606. Tlie rcpreseiihitivcs of an incumbrancer (being also 
the trustee), under a deed by virtue of which he was to be in 
possession, and to apply tlie rents in payment of the interest 
and principal of the mortgage debt during a certain period, 
and then to sell and pay off the residue and hold the surplus 
upon the trusts of the deed, arc only liable to account (in a suit 
by them for an account and sale and payment of the mortgage 
debt) as mortgagees in possession during actual possession, and 
not for rents w'hich the trustee might have received if he had 
taken possession earlier, though after accepting tlie trust ho 
had for many years suffered the settlor to receive the rents; 
but it seems that upon a cross suit by the cestuis que trust 
of the settlement to have the benefit of the trusts, the trustee’s 
estate might have been made liable to the earlier rents also (^). 

1607. A mortgagee is not held to have taken possession 
merely because he has insured the property, or has asked for 
without obtaining the rent, if there be no evidence of an act 
amounting to attornment (A). 

• 

1608. It is in the discretion of the court to gi-ant an inquiry 
as to the fact of possession, though it is usual to grant it upon 
the suggestion in the pleadings. The jnquiry will be, whether 
the mortgagee have been in possession of the rents and profits 

(/) Cjwbers v. GoltUvin, 5 Ves.* L. J., N. S., Ch. 2(52, 

^ 834; 9 id. 234. {Ji) Ward r. Carttar, 36 Beav. 171 ; 

(jg) Beare v. Prior, 6 Bcav. 183; 12 L. K., 1 Eq. 29. 
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as mortgagee, and if he have, the account is directed to be taken 
against him as such, including wilful default (f) ; and admission 
of possession, though contrary to the fact, has been held to 
make him liable to account on that footing (A). 

1609. The mortgagee who gives notice to the tenant not to 
pay rent to the mortgagor, and yet does not take possession, 
must answer for any loss arising from his neglect (/). He is, 
Jiowever, not bound uj)on taking possession to enter upon the 
whole of the mortgaged property; and if he suffer the mort- 
gagor to receive the rent of part, he will not be charged con- 
structively, as if in possession of the whole (w). 

1610. He is subject to account to those who are interested 
in the equity of redemption, and lie cannot by any dealing 
with the estate discharge himself of this liability (n). After 
receiving notice of’ a puisn^ morfgage, the mortgagee in pos- 
session becomes liable to account to the puisne incumbrancer 
for so much of the surplus rent as he has paid to the mort- 
gagor or his representatives ; but so long as the mortgagee in 
possession is without notice, the puisne mortgagee cannot call 
upon him or’ the mortgagor for an account of the bygone 
rents (a) (1491). 

The suit of the puisne incumbrancer, brought to enforce his 
claim (the prior incumbrancer being made a party), amounts 
to an equitable possession of the rents, and binds (/?) the 
surplus rents in the hands of the prior incumbrancer until the 
dismissal of the suit, though it be not prosecuted. And the 
mortgagee must account for whatever he may receive after 
the order to account ( 7 ), though the practice is to direct tlie 

(i) Dobson v. Lee, 1 Y. & C. C. C. («) liindc v. Blake, 11 L. J., N. S., 
714. But DO spcciiil dire^'tion as to Ch. 2G. 

wilful default scciiis necessary, for ac- (if) Maddocks v. Wren, 2 Rep. in Cli. 
counts are so taken against the mort- 109; Berney v. Sewell, 1 Jac. ft W. 
gagee in possession by the course of 647; Parker Calcraft, 6 Mad. 11; 
the court (1624)- * Archdeacon v. Bowes, 13 Price, 353, 

(k) Parker v, Watkins, Johns. 133. 308. 

( l ) Heales v, M‘Murray, 23 Boar. * (p) Parker r. Calcraft, 6 Mwl. 1 1 . 

401. (^) Bnlstrode v. Bradley, 3 Atk. 

(in) Soar v. Dalby, 15 Bear. 156. 582. 
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account without fixture words. But, it is said, he is not bound 
to account to a puisn4 incumbrancer for the profits received 
after foreclosure, though he had notice of his claim before 
decree (r). 

1611. As to surplus rents which the mortgagee has paid 
over to or allowed the mortgagor to receive, before any other 
creditor commenced proceedings or gave notice of his claim, 
the mortgagee will be allowed them in account as matter of 
just allowance, or may have leave to set off any just demand ; 
and no creditor can recover, the rents so paid over or received 
in any subsequent ])roceeding («). 

A mortgagee in possession is chargeable with suiq^lns rents, 
which, instead of applying in discharge of principal and 
interest, he has allowed to be received by a married woman, 
the owner of the estate, for her maintenance, without her 
husband's permission; but if there be reasonable ground to 
suppose that on application to the court, such payments 
would have been ordered or sanctioned, the mortgagee wdll 
not be charged witli costs, of which tione will be given on 
either side ; although, by disallowing the payments, the 
balance of the account he turned in the mortgagor's 
favour (f). 

Where a mortgagee by mistake included in a lease of the 
mortgaged estate land which was not mortgaged to him, but 
to another incumbrancer, who concurred in the lease, the latter 
was held to be entitled to have the rents apportioned, and to an 
account of a proportion of the back rents (?4). 

1612. If the incuinbi'ances be such, that they cannot be 
made effectual without execution (as in the case of a charge 
upon an ecclesiastical benefice, which must be perfected 
sequestration (773) ), a subsequent execution creditor is en- 
titled to an account against an earlier, although there be 

(r) Bird v. Gftndy, 7 Vin. Abr. 45,^ (t) Clark v. Cook, 8 Do G. & S. 

pi. 20; 2 £;q. Ca. Abr. 251. * 833. 

' (a) Archdeacon f». Bowes, 13 Price, (») Hanyman v, Collins, IS Jnr. 
853, 368; Holton r. Lloyd, 1 Mol. 30. 501; 18 Bear. 11. 
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incumbrancers prior to both who hare not taken out execu- 
tion; for their incumbrances, if not proved in the cause, are 
not recognized by the court ; and the owners of them, being 
unable to take the surplus themselvcB, are not suffored to 
keep it against others who have been more diligent (j:). 

1613. Where a prior judgment creditor, entitled to pos- 
session under writs of elegity agrees with others in possession 
as to the discharge of his debt, the accounts will not be so 
taken as to benefit another puisne incumbrancer, and affect 
tlie rights of the prior judgment creditor under the agree- 
ment, on the ground that the latter, by a subsequent transac- 
tion, has precluded himself from getting any further benefit 
from his writs ( y ). 

1614. If the guardian of an infant take an assignment of 
a mortgage on the infants estate, he must thenceforth account 
as mortgagee in possession (z) (tliough the original mortgagee 
had not entered), and not as guardian, for the rents and profits 
which have been, or might have been, received by him since 
the assignment. But a solicitor who |)ay8 off the mortgage 
debt of his client will be treated as his agent, and not as 
mortgagee in possession, though ho receive the rents (a). 

1616. As the assignee of a mortgage claiming -under an 
assignment, made without the privity of the mortgagor to the 
account, will receive from the mortgagor so much only as is 
clue on the security, without reference to what was paid on 
the assignment, so the mortgagor, upon an assignment so 
made, loses none of his right to an account of past receipts 
from the mortgagee (6) who has been in possession, though 
the latter may have accounted with the assignee (1481); 
nor docs the mortgagee get rid of his liability to future 
accounts, but may be decreed to account, both before and 

(flf) Cuddington fJ.Withy, 2 Sw. 174. ^ (ay Ward v, Carttar, L. B., 1 Eq. 

(y) Uelev.Lord Bexley,!^ Bear. 14. 2*9; 35 Bear. 171. 

(z) Bishop V. Sharp, 2 Vem. 469; (5) Venables v. Eoyle, 1 Ch. Ca. 2; 

per Sir N. Wright. 1 Eq. Ca. Abr. 328. 
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ailcr the assignment : which seems to have been put upon the 
reason that the mortgagee must be responsible for the person 
to whom he assigns the mortgagor’s estate. It has been 
doubted, whether, if the mortgagor hide so that he cannot 
be served with process in a foreclosure suit, the mortgagee 
should be answerable after assignment (c). 

1616. Wliere the creditor is in possession of the debtor’s 
estate, as receiver under his pow'er of attorney, and after- 
wards becomes mortgagee of the same estate, he will not 
necessarily be charged as a mortgagee from the time of his 
becoming so : but must still account (rf), and be entitled to 
allowance as a receiver, during the subsistence of the trusts 
for which the power was executed. 

1617. The tenant for life being bound to keep down the 
interest upon mortgages (c?) (1668), the accounts will be 
taken as against his assignee on the footing, that as such 
assignee he ^as bound to keep down the interest of the in- 
cumbrances affecting the inheritance, which were vested in 
him, out of such rents as he had received but during the 
life estate the assignee is not liable to account as a mortgagee 
in possession (^). 

1618. 'An account, of profits wull be directed back in 
"favour of the owner of an estate, from wliom a fi'audulent 

conveyance has been obtained, such account however being 
liable to be limited to the time of filing the bill if the owner 
have not been diligent in asserting his right (A). 

1619. It has been held in Ireland (z), that the elegit cre- 


(«j) Venables r. Foyle, 1 Ch. Ca. 2; 
1 Eq. Ca. Abr. 328. 

(4) Lord Trimlcston v, Hamill, 1 
Ba. & Be* 377. 

(e) Blake v. Foster, 2 Ba. & Bo. SS/. 
(/) Incorporated S<x;iety v. Richards, 
1 Dm. & War. 258. In this case the 
assignee was holding over ailvcrsely to 


those in remainder. 

(i7) Whitbread v. Smith, 3 De G., 
Ma^. & G. 727. 

(A) Mulhallen v. Mornm, 8 Dm. & 
War. 317. 

(i) M*J)onnell v. Walshe, 2 Dm. & 
War. 252 ; see Shaw v, Murtagh, 
Hayes, 586. 
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ditor ill possession is not bound to account as a mortgagee in 
possession at the suit of a judgment creditor, who has not 
sued out an eleyit and has given no notice of his claim to the 
creditor in possession ; but that ho shall only account from the 
commencement of the suit. But where the debtor, or his 
representative (being persons in privity with the estate), seeks 
an account from the elegit creditor, the latter shall account (A) 
for all that he might have received without wilful default. 

So, in England, where an elegit creditor came under 1 & 2 
Viet. c. 110, s. 13, for a sale of the estate, he was compelled 
to submit to account as a mortgagee in possession (/), as the 
price of the relief sought (m), although Lord llardwicke’s 
remark, that equity would oblige the judgment creditor (n) to 
account for the whole that he had received, was cited as a 
jiroof that no further account could be had against him ; and 
although the general liability of the judgment creditor to 
account as a mortgagee in possession was doubted by Sir 
Anthony Hart (e). 

To avoid circuity a judgment creditor, who gets into posses* 
sion as assignee of a term of which he is a trustee for the debtor, 
and not under an elegit^ may set off the rents and profits which 
he has received, against the amount due to him in respect of 
his judgment debt; but he will be charged as mortgagee in 
l}osscssion (/;). 

AVhcrc a judgment creditor in possession has obtained assign* 
inents of several judgments, the rents are. to be applied, first in 
discharge of the interest, and then of the principal of the judg- 
ment debt, in respect of which he took possession, and then in 
discharge of the principal and interest of the several judgments 

(^) O'Brien r. Mahon, 2 Dm. & hia nsc, in respect of the rents and 

War. 306. profits of the lands, whereof possession 

(2) Bull 1 ’. Faulkner, I De G. & S. had been delivered to him by the she- 

685; 17 L. J., N. S., Ch. 23. riff [or from and out of the real and 

{m) Account of the sum due to the personal property of the judgment 

plaintiff for principal, interest and debtor], or which, without bis wilful 

costs, on his judgment debt [or, where default, might have been received. 
the judgment creditor is an assignee, («) Godfrey e. Watson, 3 Atk. 617. 
on foot of the judgment obtained by • (a) Holton r, Lloyd, 1 Mol. 30. 

A. against B.], and of nil* sums re- (j?) Helc v. Lord Bexley, 17 Bear, 
ceived by him, or by his on'.er, or fur 14. 
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in succession, and not of the interest on all the judgments, before 
payment of the principal of any of them (y). 

1620. An equitable mortgagee, by deposit, may have an 
account against the Crown of rents and profits received under 
an extent (r) (860). The inquiry will be, who has received 
the rents and profits of the estate since the same was seized into 
the hands of her Majesty, under the writ of extent against A. B., 
and by what authority and to what amount, and what has become 
thereof. 

1621. If it be sought to charge the mortgagee in possession 
with an occupation rent it ought to appear («) on the pleadings, 
that he has been in actual possession of the whole, or some 
part of the estate $ the mere allegation of possessfon not being 
sufficient, unless it appear that he was in possession under a 
claim of absolute ownership; in which case(f) an occupation 
rent is directed as of course. The direction will be pre&ced by 
an inquiry (n) as to the fact of occupation, and the occupation 
rent wiU be fixed according to the value which the estate is 
proved to be worth ; but no rent will be charged during such 
time as the property from its ruinous state, or for any other 
reason, is incapable of mahing any return (jr). 

1622. Under the prayer for general relief, the plaintiff is 
entitled to an account of rents and profits received, though it be 
not specially asked, if the statements in his pleadings be suffi- 
cient to sustain such a prayer ( y) ; but where more than one 
person has been in possession, and the plaintiff prays expressly 
for an^ account against the last of them only, especially if he 
state that the whole or almost all of the mortgage debt and 
interest has been discharged by rents received by him, some 

{q) Skirrett v, Athy, 1 Ra. & Bo. (t) See Smart t?. Hunt, 1 Vem. 418, 
490; flee Montgomery v. Tjonoboc, 5 note. 

Ir. Ch. R. 495 ; Kirby r. O’Shee, 1 (u) Set. Dec. 225, ed. 2; 468, ed. 8. 

Jo. 566. (x) Marshall o. Cave, 3 L. J., Ch. 

(r) Gaflberd v. A.-G., Dan. 238; 6 67. 

Pr. 411.-., (y) Parker r. Alcock, Yonnge, 861 ; 

(s) Trulock V. Robey, 15 Sim. 273; Trulock r. Robey, 16 Sim. 265. 
see Fee Corbine, 11 Ir. Eq. R. 406. 
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inference arises that a^inst the other the account was meant 
to be waived. And it has been doubted {z) whether the 
prayer for general relief would give a right, in such a case, 
to an account against the person who was first in possession. 

1623. After redemption, the mortgagor cannot recover from 
the estate of the deceased mortgagee, under the common prayer 
in a creditor’s suit, sums claimed in respect of the profits of the 
estate during the mortgagee’s possession, even though at the 
date of the order for redemption the mortgagor was ignorant of 
the subject of the claim. The only remedy in such a case is to 
take proceedings to correct the decree (a). 

Of the Manner of charging the Mortgagee in Possession and 
of Allowances to the Mortgagee^ 

1 624. The account usually directed against the mortgagee 
in possession either of tangible property or of a business (i) is 
of what he has, or without wilful default might have, received 
from the time of his taking possession. This, it has been said, 
is the only instance in which the court directs an account in 
this form withoilt any special case made for the purpose, (c); 
although a purchaser, whose purchase has been set aside and 
ordered to stand as a security, is within the rule (d). The 
mortgagee, however, will not be subject to such an account, 
unless it be shown, not merely that he was in possession, but 
that he was so in the character of mortgagee. If he enter and 
receive the rents as tenant for life of tlie equity of redemp- 
tion (e), or under an agreement of tenancy, or in the real or 
supposed character of purchaser, or otherwise do not assume to 
receive them as mortgagee in possession, he will not be liable to 
this form of account (f). 

(s) Tralock v. Robey, supra; and 2 J. & W. 656, 558. 
see id. 283, note. (o) Per Turner, L. J., Kensington r. 

(a) Shoobridge v. Woods, 8 Jar. Bonveric; 7 De G., M. & G. 156; I 
27. Jnr., N. S. 581. 

(5) Williams e. Price, 1 Sim. & S. * (d) Adams e. Sworder, 2 De G., J. 
681; see Chaplin v. Young, 33 Beav. & S. 44. 

330. As to his position, if he becomes * (p) Kensington v. Bouverie, snpra. 
a partner in the business, see Lord (/) Page v. Linwood, 4 Cl. A Fin. 
Eldon’s remarks in Rowe e. Wood, 399 ; Parkinson v. Haiibury, L. R., 2 
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So where , a person got into possession under a forfeiture, and 
not as mortgagee, and held without complaint or claim for 
several years, and was dealt with by persons who had acknow- 
ledge that their rights were gone, and had accepted his bounty; 
the court refused to entertain a suit by such persons seeking to 
charge the possessor as mortgagee {g). 

1626. The mortgagee is not usually required (A) to account 
for more than he has received, or according to the actual value 
of the land. Unless it can be proved, that but for his gross 
de&ult, mismanagement or fraud, he might have received 
more. 

Such may be evidenced by his refusal or removal of a suffi- 
cient tenant (i), who offered or paid a certain rent ; his refusal, 
in combination with the tenant (A), to receive the rent, or to 
take out execution on a judgment in ejectment ; or his making 
an improper use of his security, by suffering the mortgagor him- 
self to take the profits (/), to the prejudice of liis other creditors, 
or, where he is bankrupt, of his trustee. 

But in these cases the proof must be distinct. The mort- 
gagor is not suffered to bring in the mortgagee, and ask him 
how much rent he could have got, when in possession, nor to 
involve him in a minute inquiry (w), whether some person was 
ready, unknown to him, to have given more rent for the estate ; 
and the mortgagee may even be excused for refusing a higher 
offer from a sufficient person ; as if the tenant in possession be 
in arrear, and by removing him the arrear might have been lost. 
And it is the duty of the mortgagor, if he have the opportunity, 
to give notice to the mortgagee, that the estate can be made, 
and to assist him in making it, more productive ; which if he 
omit to do, and lie by, making no objection to the mortgagee's 

£. & I. App. 1. distinguishing Noesom (Ji) Duke of Bucks v. Gayer, 1 Yem. 
T. Clarkson, 2 Hare, 163. 258. 

(p) Blennerhasictt e. Day,*2 Ba. & (2) Ch^man v. Tanner, 1 Y6m. 267; 

Be. 104, 125. Coppring v, Cooke, id. 269; and see 2 

(A) Anon., 1 Yem. 45; Hughes v. Sch. & Lef. 656. 

Williams, 12 Yes. 493; Wragg v. (m) Metcalf- f>. Campion, 1 Mol. 
Denham^ 2 Y. & C. 117; 6 L. J., N. S.,' 2.S8 ; Hughes «. Williams, 12 Yes. 

Kq., £z. 88. ^98 ; Brandon r. Brandon, 10 W. R. 

. (t) Anon., 1 Yem. 46. 287. 
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proce8dings> he cannot afterwards charge him with mismanage- 
ment. 

1626. The mortgagee in possession accounts for rent^ after 
the rate which has been reserved. But if fraud or wilftil default 
be shown by the other party^ it will be for the mortgagee to 
prove that no tenant offered^ or could be.had, with reasonable 
diligence. Any act to prevent the letting, to which the mort- 
gagor was a party, will be an answer to the charge of wilful 
default (n). 

The price at which the mortgagor proves the estate to have 
been let, whilst in the hands of the mortgagee, will be taken (o) 
to be th6 rate at which it was let during the whole time of his 
possession, unless he show the contrary. 

Where a lease made by the mortgagor to the .mortgagee 
has been set aside (360), the mortgagee will not be charged 
with a higher rent than that reserved by tlie lease (/?) if the 
circumstances were such that no higher rent could be obtained. 
And if a fair rent have been reserved on such a lease, the 
mortgagee will be charged (y) in account with the rent, as it 
became due, till the first day of payment after the filing of the 
plaintiflTs bill, and from that time at a fair rent to be fixed by 
the court. 


1627. The mortgagee will be allowed monies paid for the 
redemption of land tax (r), and for the renewing of leases 
upon which the estate is held, though there be no covenant 
by the mortgagee to renew («), as well as what he has ex- 
pended for the preservation of the estate, as for head rent, or 
in preserving the property from deterioration (t), or in sup- 


(i») Trimleston v, Hamill, 1 Ba. & 
Be. 386; Metcalf Campion, 1 Mol. 
238. 

( 0 ) Blacklock ‘ fr. Bames, Sel. Ch. 
Ca* 63. 

(^p) Qubbins Creed, 2 Sch. & Lef . 
214. 

(?) Webb V. Borke, 2 Sch. & Lef. 
681. 


(r) Knowles r. Chapman, Set. Dec. 
226, od. 2; 467, ed. 8. 

(a) Woolley v. Drag, 2 Anst 651; 
6 Bac. Abr. 736; ManloYo v. Bale, 2 
Vern. 84; Laoon v. Mertins, 3 Atk. 4. 
But he cannot compel the mortgagor to 
renew. 

^ (Q' Banowes v. Molloy, 2 Jo. ft 
Xat 621 ; Brandon o. Brandon, 10 
W. B. 287. 

3 P 
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porting the mortgagor's title to the estate^ where it hai^ been 
impeached, or otherwise doing what is essential to protect the 
mortgagor's title (r), or to make his own title good against 
the mortgagor, at law or in equity, or in taking out adminis- 
tration to the mortgagor to secure himself, in case he were 
defeated at law {x). Money laid out in perfecting the mort- 
gagee's title, as in payment of the fines and fees upon admis- 
sion to copyholds, and the costs of procuring a (necessary) 
Act of Parliament will also be allowed to tlie mortgagee, and 
so will premiums due to an insurance office (being mortgagees) 
which the mortgagor has agreed but failed to pay (y), and all 
such monies will be added to the principal debt, and like it will 
carry interest (1664). 


1628. But money paid for insuring the mortgaged pro- 
perty against fire will not be allowed, (except under the statu- 
tory provision hereafter noticed,) whether the mortgagee were 
in possession or not ; unless the insurance were effected and 
continued, in conformity with the provisions of the mortgage 
deed; for the mortgagee is entitled, as between himself and 
the mortgagor, to make and have the benefit of any contract 
which does not affect the mortgaged property ; and not being 
liable to account to the mortgagor for the insurance money, 
he cannot without express contract charge the estate with the 
premiums (z). 


{u) Godfrey v. Watson, 3 Atk. 617; 
Sandon r. Hooper, 6 Beay. 246; 12 
L. J., N. S., Ch. S09. See Blackford 
V. Davis, 17 W. R. 337. As to the 
construction of a provision in a colo- 
nial seenrity, that certain payments by 
the mortgagee for licences, fees and 
.other charges should be a charge upon 
the estate, see Fenton v, Blackwood, 
L. R., 6 P. C. 167. 

(op) Lomax e. Hide, 2 t86; 

Ramsden v, Langley, id. 636. But not 
costs of defending his title to the mort- 
gage against a third person. (Parker 
V. Watkins, 2 Johns. 133.) 

(y)'*Rarl Fitzwilliam v: Price, 4 Jnr., 
N. S. 889, and see Brown v. Price, id. 


882. But the premiums will be dis- 
allowed if the insurance be not actnallj’' 
effected by the office. ( Grey v. Ellison, 
1 Gif. 438; 2 Jnr., N. S. 611.) In 
the Court of Admiralty the rule as to 
charges for wages, towage and pilotage 
is that neither the owner nor the bond- 
holfler will be allowed them, unless 
they were paid with the sanction of 
the court, which may be had without 
instituting a suit. (Janet Wilson, Swab. 
261 ; Cornelia Heuriette, L. R., 1 Ad. 
61 ; Fair Haven, id. 67.) 

{z) Dobson V. Land, 8 Hare, 216; 
14 Jar. 288; 19 L. J., N. S., Ch. 484; 
Bellamy n. Brickenden, 2 Jo. & H. 
137. Premiums disallowed against a 
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But hj a modem statute^ the person to whom any principal 
money, secured or charged by deed on any hereditaments, shall 
for the time being be payable, his executors, administrators and 
assigns, are empowered (unless the power be negatived by ex- 
press declaration in the security, and subject to any variations 
or limitations therein contained), at any time after any omission 
to pay any premium on any insurance, which by the terms of 
the deed ought to be paid by the person entitled to the property 
subject to the charge, to insure and keep insured from loss or 
damage by fire the whole or any part of the property, whether 
affixed to the freehold or not, which is in its nature insurable, 
and to add the premiums paid for any such insurance to the 
principal money secured, at the same rate of interest as if the 
power had been in terms conferred by the person creating the 
charge (a). 

If the mortgagor and mortgagee effect a joint insurance on the 
mortgaged estate, the mortgagee paying the premiums, and on 
the premises being destroyed by fire, the mortgagor’s assignees 
procure payment from the company, they will be ordered to pay 
it into court, though they have already paid it to the account 
in bankruptcy; there being no right in one of the parties in 
respect of a joint security to apply the produce, irrespective of 
the claims of the other party (^). 


1 628. So long as the equity of redemption remains with the 
mortgagor, he is bound to indemnify the estate against expenses 
incurred in protecting the title (e) ; and even where the equity 


piiisn^ mortgagee. (Brooke v. Stone, 
34 D. J., N. S., Ch. 260.) The pir- 
minins were allowed in the case first 
cited upon a sabseqaent occasion by 
Knight Brace, V.-C.; not, it appears, 
upon any ground inconsistent with the 
principle stated above, but on the con- 
sideration that the insarances were 
effected, so far as circumstances would 
permit, in accordance with the cove- 
nants contained in 'the mortgages. 
(Dobson V. Land, 4 De, G. & S. 676.) 
In Seholefield v, Lockwood, the M. R., 
notwithstanding these authorities, is 

3 


said to have allowed fire insurance 
premiums under **just allowances.” 
The decree was reversed on other 
points. (U Jur., N. S. 738, 1268.) 

*(n) 23 & 24 Viet. c. 145, ss. 11. 32; 
and see sect. 34, limiting the power to 
transactions subsequent to the statute, 
and to mortgages or charges to secure 
loans on existing or future debts. 

(6) Rogers v. Grasebrook, 12 Sim. 
667. 

•(o) Langton v. Langton, 18 Jur. 
1092; Phene t?. Gillan, 6 Hare, 1. 

P 2 
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has passed into the hands of an assignee, expenses so incurred, 
if the mortgagee remain passive, will not fall upon the estate (^; 
though the mortgagee have been made a party, and the result 
is advantageous to him. 


1 630. The mortgagee in possession is bound to act as a pro-* 
vident owner, and he will be liable for wilful default if, being in 
possession under a mortgage of unfinished leasehold buildings, 
lie neither sells the property nor completes the buildings, 
whereby the leases are forfeited (/»). But he is not obliged to 
incur the cost and risk of defending a doubtful right to the 
possession of the property* of other persons which he has dis- 
trained for rent, after a threat of proceedings to recover it 
So the mortgagee of a debt is liable for its loss if it becomes 
irrecoverable by his wilful default {g). 

He will not be charged with deterioration of the property 
arising from ordinary decay by time, nor even from vrant of 
repair, which has caused a diminution in the annual value; and 
it has been said that he ought not to be charged with the same 
degree of care, which a man is supposed to take who keeps pos- 
session of his own property. But he ought to do such repairs 
as he can pay for out of the rents received after his interest is 
paid (A) ; and if there be gross or 'wilful negligence, the mort- 
gagee will be held responsible (c). He will therefore be liable 
for the loss occasioned by alterations, injurious to the value of 
the estate, such as the pulling down of cottages and the cutting 
of timber, being chargeable with the value thereof with inte- 
rest (A). 


{d) Laiigton v, Laogton, 18 Jur. 
1092; 1 id. N. S. 1078. 

(tf) Peny v. Walker, 24 L. J., N. S., 
Ch. 319; 1 Jnr., N. S. 746; 3 hki, K. 
721, appealed on otJicr points. 

(/) Cocks V. Grey, 1 Gif. 77; 3 
Jur., N. S. 1116; 26 L. J.„N. S., Ch. 
607. 

(ff) Williams v. Price, 1 S. Se S. 681. 
(A) Richards r. Morgan, 4 Y. & C., 
Appendix, 670. 

(ijr'&assel v. Smithies, 1 Anst. 96; 
Seton, S98, ed. 3. 


(A) Sandon v. Hooper, 6 Bcav. 246; 
Gnbbins v. Creed, 2 Sch. & Lef. 214. 
Inquiry whether deterioration had arisen 
from the gross negligence of the mort- 
gagees, from want of pniper repairs 
and want of cultivation. (Wragg v, 
Denham, 2 Y. & C. 117.). Whether 
the mortgagee, to the damage and in- 
jury of the mortgagor, allowed the 
buildings to fall down. (Batchelor v. 
Middleton, 6 Hare, 76.) No injunction 
against a mortgagee to stay waste 
committed by otiier persons, under an 
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1631. The mortgagee in possession, who without special* 
authority opens mines or quarries, will be charged with his 
receipts, but will not be allowed the costs of severing the pro- 
duce or other expenses ; for he has no right to speculate at the 
mortgagor’s expense, and the act is a sale of part of the inheri- 
tance (/)• But a mortgagee with an insufficient security may 
open new, or may lease or work abandoned mines, and will be 
only liable to account for the profits or royalty, and not for the 
value of the ore raised or the damage caused to the surface (917). 
And if he be specially authorized to work the mines, he will be 
allowed the expenses incurred in doing so, with interest (w). If 
the mortgagee come into possession of open mines, he cannot 
be called upon to speculate by working them, however likely it 
may be that the mines will be improved by a large expendi- 
ture (o). He is not bound to advance more than a prudent 
owner, and cannot be charged mth mismanagement if he omit 
to do so. 

If there be reason to think that mines have been recklessly 
worked with a view to undue profit, so as to leave them unfit 
for further working without a great outlay, the court will direct 
an inquiry (p) as to the manner of working them, and as to their 
condition ; even it seems if no suggestion as to undue working 
be made by the bill. Under an inquiry whether the mortgagee 
has expended any and what sums of money in necessary repairs 
and lasting improvements, it may be found that he has opened 
and worked mines (1664), 

1532. The mortgagee in possession need not rebuild ruinous 
premises, or increase his debt by laying out large sums beyond 

alleged custom and without his per- See as to brickmnkiiig, Set. 398, cd. 3. 

kniasion, the facts being shown, though («t) Millett v. Duvey, 9 Jiir., N. S. 

the mortgagee made no affidavit. 92) 31 Beav. 470; 32 L. J., Ch. 122. 

(Anon., 1 L. J., Ch. 110.) {n) Norton r. Cooper, 25 Ij, J., Ch. 

(0 Hughes V. Williams, 12 Ves. 121. , 

493; Tliomeycroft r. Crockett, 16 Sira. ( 0 ) Rowe v. Wood, 2 J. & W. 665. 

446; see Hood r. Easton, 2 Gif. 692; (j?) Mulhallen v, Marum, 3 Dru. & 

2 Juri^i N. S. 729, ‘where mortgagee, W. 317. 

without authority to work mines, • (^) Thomey croft v. Crockett, 16 Sim. 
authorized strangers to work them; 445. 
doubted on lyppcal, 2 Jur., N. S. 917. 
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* the rent (r). On the other hand, he will be allowed for proper 
and necessary repairs to the estate (s) ; and if buildings are 
incomplete or become ruinous, so as to be unfit for use, he 
may complete or pull them down and rebuild as well in ordi- 
nary cases for the preservation of his security (^), as, where 
the tenure is copyhold, to prevent the lord fi-om entering for 
the forfeiture (w). And the rebuilding or repairing may be 
done in an improved manner, and more substantially than 
before (or), so that the work be done providently, and that no 
new or expensive buildings be erected for purposes different 
from those for which the former buildings were used ; for the 
property when restored ought to be of the same nature as when 
the mortgagee received it ; and if it be tlius wholly, or in part, 
converted from its original purposes, the money expended will 
not be allowed to be charged upon it(y). This right of the 
mortgagee is founded upon the principle that the mortgagor, 
whose right is only equitable, must repay all that is equitably 
due ; and it does not necessarily belong to the owner of a mere 
rent-charge, against whom the owner of tlic estate may recover 
possession on satisfaction of the charge, by the exercise of a 
mei’e legal right (z), 

1 633. It is also the duty of the mortgagee to inform the 
mortgager, as soon as possible, of the necessity for incur- 
ring extraordinary expenses. And whenever the works done 
amount to improvements, though of a lasting kind, the mort- 
gagee in possession may hardly be said to be safe (a), unless 
he get the consent or acquiescence, on notice, or by approval 


(r) Richards v. Morgan, 4 Y, & C. 
App. 670; Moore r. Fainter, 6 Jnr. 
908. 

(s) Godfrey «. Watson, 3 Atk. 618; 
Sandon v. Hooper, 6 Bcav. 246. 

(t) Newman v. Baker, Finch, 88; 
Marshall v. Cave, 3 L. J. Ch. 67. 
For form of inquiry, see Seton, 396, 
ed. 3. 

(») |}Ardy o. Reeves, 4 Vos. 466. • 
(z) Marshall v. Cave, snpra. 

(y) Moore v. Painter, 6 Jur. 903. 


And SCO Jortin South Eastern Rail- 
way Co., 2 Sm. & G. 48; 6 De G., M. 
& G. 270; reversed on other points, 
6 II. L. C. 440. 

(z) Hooper v. Cooke, 20 Beav. 639; 
26 L. J., N. S., Ch. 62, 467. * 

(a) Trimleston t>. Hamill, 1 B. & Be. 
386; Sandon e. Hooper, 6 Beav. 246. 
The Court of Bankruptcy will on peti-' 
tion give leave to moke improvements 
and to add the costs to the debt. (Smith, 
Exp., 3 Mont & A. 63. )« 
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of the accounts^ of the persons interested in tiie equity of 
redemption. 

It is clear (i) that he will not be allowed for such improve- 
ments, made on his own authority, as are not necessary to 
preserve, though they may increase, the value of the estate ; 
for, if it were not so, a weapon would be put in the mort- 
gagee’s hands with which he might greatly clog the right of 
redemption ; which he has no right to make more expensive 
than is necessary to keep the estate in good repair, and to 
protect the title. But if the objection that the repairs and 
improvements were unnecessary and improper, be not raised on 
the pleadings by the mortgagor in a redemption suit, tlie mort- 
gagee will be entitled to the ordinary direction for allowance 
of necessary repairs and lasting improvements (c), he, it seems, 
being also bound to raise the question on tlie pleadings, and to 
give general evidence at the hearing, of the alleged outlay (d). 

He may, however, be entitled to the value of improvements, 
whieli he has made under the belief that he was absolute 
owner (e ) ; and so may a person who has been in possession 
as owner under a deed which is afterwards set aside for 
fraud or held to be a contract for a redeemable interest (y). 
Where the tenant for life of lands subject to a mortgage, paid 
off the mortgage, and took an assignment, and improved the 
estate (A), upon redemption he had no allowance for improve- 
ment before he took the assignment, being then in as a tenant 
for life : from the assignment he was allowed two-thirds of the 
value of lasting improvements, but not the other third, because 
he had the benefit during his life ; and no interest was allowed 
during his life, because tenant for life must keep down the 
interest during his life. And a tenant for life who makes 
improvements at his own discretion, or with tlie consent of 

{h) Sandon «. Hooper, 6 Bear. 24G. owner who has improved. 

(ly) Powell Trotter, 1 Dr. & 8m. (/) Malhallen ». Marnm, 3 Dru. & 

388; Moore r. Painter, 6 Jnr. 903. War. 317. 

(jA) See Sajidon v. Hooper, 6 Bear. (p) Pee Ck>bino, 11 Ir. Eq. R. 406. 

246; Pelly e. Wathen, 7 Hare, 361. (A) Newling v. Abbot, Vin. Abr. 

(a) Thome v. Newman, Finch, 38. Account (D. a), 8, p. 185; 2 E(i. Cu. 
And see Swan v. Swan, 8 Price, 618, Abr. 596. 
as to the right upon partition of a pari- 
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the trustees', is not generally entitled to have them out of the 
corpus (i). 

To entitle the mortgagee to an inquiry, as to money laid out 
in lasting improvements, he need not prove at the hearing what 
precise sums were so laid out ; yet no inquiry will be granted 
on his bare allegation, without evidence that he has laid out 
money for the purpose (J). If a tenant for lifo make repairs, 
which are not of a nature to justify the expense of an inquiry, 
none will be directed, and the cost will not be charged upon the 
inheritance, though the tenant for life was not bound to make 
the repairs ; but it seems that it would be otherwise if the sum 
expended were very large, or a case of wilful default by the 
former tenant for life were made out (A). 

Where a mortgagee of copyholds, having got into posses- 
sion by ejectment pending a foreclosure suit, made lasting 
improvements after the suit was set doum for hearing, an 
inquiry as to the improvements was ordered after decree on 
petition (/)• 

In estimating the value of improvements, where there has 
been rebuilding, it will be ordered (m), that the old buildings 
be valued as old materials only, if they were incapable of 
repair ; otherwise as buildings standing. 

The words ** all just allowanees,” in a decree, cover all pay- 
ments to which the mortgagee is entitled under the terms of 
his security (n). They do not authorize (a) an allowance for 
improvements, but the decree must particularly mention them, 
which it never does unless there be laid before the court some 
evidence that improvements have been ptiade. 

The mortgagee will of course be allowed the expenses of 

(i) Dixon v. Peacock, 3 Drew. 288. Sch. K Lcf. 214.) 

{Jj) Sandon i». Hooper, 6 Bear. 246. (A) Sharshaw «. Gibbs, Kay, 333— 

It is, however, said to have been done 337. 

in another case “ at the request ” of the (1) Spurgeon v. Witham, Dec. 

mortgagees. (Johnson v. Bourne, 2 Y. 1855, M. R. 

& C. C. G. 278.) Account of beneficial (m) Robinson e. Ridley, 6 Mad. 2. 
improvements, of expenses of planting (n) Per Selwyn, L. J.f Blackford e. 
trees and orchards, or so much thereof Davis, L. B., 4 Ch. 304. 
as are in good condition and of benefit* (o) Knowles v, Spence Mos. 226; 
to the plaintiff. (Gubbins t\ Creed, 2 Murphy e. Meade, 1 Jo. 620. 
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sales and of receiving the purchase-monies in accounting for 
such purchase-monies. 

And if he pay ( p) the out-going tenant, even after the com- 
pletion of the accounts, ‘ for crops in the ground or other 
particulars from which the mortgagor will receive benefit, the 
amount will be allowed him ; though the payments were made 
under an agreement or in pursuance of an arbitration not 
binding upon the mortgagor: an inquiry being directed, if 
necessary, as to the proper amount to be allowed ; and regard 
being had to the custom of the country. 

1 634. The cost of repairs to the mortgaged property, done 
by order of the mortgagee in possession, constitutes a debt 
payable by his executrix out of his general estate, and is not 
chargeable to the legatee of tlie mortgage debt (y). 

1636. The mortgagee may agree with the mortgagor for 
the appointment of a receiver to be paid by the latter (r), or 
may appoint one under the statute (691). 

It was laid down during the existence of the usury laws, that 
neither the mortgagee, nor his assignees or executors, nor a 
trustee for the mortgagor’s creditors, could have any allowance 
for personal care or trouble in receiving the rents of the estate, 
notwithstanding an agreement with the mortgagor for that 
purpose ; even where before the existence of the present statu- 
tory power he might hav^ appointed a receiver ; viz., where 
from the nature of the property so much time and trouble 
would be sacrificed by personal receipt of tlie rents, that a 
provident owner whose time was of value would probably have 
appointed one(s) (1639). 

Nor will the mortgagee be allowed the commission for 
receiving rents which would liave been payable under the 

(^) Oxenham v. Ellis, 18 Bear. (s) Bonithon v. llockmore, 1 Vern. 
598. 316; French v. Baron, 2 Atk. 120; 

(y) Gibbon v. Gibbon, 17 Jur. 415; Godfrey v. Watson, 3 id. B18; Nichol- 
13 C. B. 206. • ton v, Tntin, 8 K. & J. 169; 8 Jur., 

(r) Chambers v, Goldwin, 9 Ves. N. 8. 235. 

271. 
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contract to the mortgagor’s receiver, if one had been ap- 
pointed (t). 

But the cost of a receiver would be allowed where the 
appointment was a provident act, although the mortgage were 
vested in a trustee for the mortgagee (a), whose position was 
such that he might have received the rents himself without 
much trouble ; the equitable, and not the legal owner, 
being the person whose means of managing the estate are 
considered. 

1636. A mortgagee executing his power of sale is so far 
in the position of a trustee, that he can have no commission 
lor conducting the sale professionally, and the prohibition 
extends to the paii:nership of which he may be a member (:ir). 
Auctioneers, therefore, can have no allowance upon selling 
for one of their firm, who is a mortgagee with a power of 
sale. But persons in the position of mortgagees, who sell, 
or, it may be presumed, receive the profits of, or otherwise 
manage the mortgaged properly, under the direction of the 
court, are not deprived (y) of the remuneration to which they 
would ordinarily be entitled, because they are mortgagees of 
the same property. Therefore, where shipbrokers, being also 
mortgagees, sold the ships which were tlie subject of the 
security, although they w^re allowed no brokerage in respect 
of a ship sold by them under their powder as mortgagees, or 
trustees for sale, yet as to sales made under the direction of 
the court, and not under their own title, they were allowed 
a fair and reasonable commission. 

And it seems that an agreement by the mortgagor of ships 
to employ the mortgagees as brokers in such sales as shall be 
made under the security, at a rate exceeding the usual rate 
of brokerage, is valid (r) — an exception to the rule above 

(t) Staioa v. Banks, 0 Jur., N. S. 326; 1 Coll. 260; 2 Beay. 128; 8 id. 
1049. 693; 9 id. 388; 10 id. 523. 

(fc) Davis V. Dendy, 3 Mad. 170. (^) Arnold v. Garner, 2 Fh. 231; 16 

(or) Mathiaon v. Clarke, 3 Drew. 3; , L. J., N. S., Ch. 329. 

18 Jar. 1020. For the rule as it affects (s;) Arnold v. Gamer, 2 Fh. 231. 
trastees in general, see 1 Y. A C. C. C. 
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stated, which is doubtless made in fiivour of the course and 
custom of trade. 

1687. The mortgagees of West India estates, when out of 
possession, also stand in this matter upon a somewhat diffe- 
rent footing from ordinary mortgagees (209) : being allowed 
to stipulate &r, and to charge (a) commission upon consign- 
ments from and supplies to the estates, and to agree that the 
produce shall be consigned to them, so long as the debt 
remains (5). But the commission upon consignments made in 
the West Indies, and upon the money expended there for the 
use of the estate, is only allowed as compensation for the 
trouble of management, and requires personal attention to 
that duty. The mortgagee, however, will be allowed what 
he may have actually paid to others, whom he has entrusted 
with the management in his absence, provided such payments 
be reasonable : which may be the subject of inquiry (c). 

And even when he is in possession, the usual charges may 
be made on West India mortgages for commission upon the 
consignments, in cases in which duties and obligations beyond 
those of an ordinary mortgagee are cast upon the mortgagees, 
as where (d) they take upon themselves to provide for debts 
due from the mortgagor to third persons, and by the terms of 
the agreement they arc to be in possession of the estate, and to 
manage it by their agents ; receiving however no commission 
for the management, in case the debtor should take it upon 
himself. 

But the first mortgagee of a West India estate will not be 
appointed consignee, without a previous stipulation for such 
an appointment, because his proper remedy is to take posses- 
sion of the estate (6), and being then subject to the same rules 

(«) Leith V. Iryine, 1 My. & K. 277. (ft) Bnnbury v. Winter, 1 Jac. & W. 
That a managing agent in England, 256. 

not in the position of a trostce, may be (o) Chambers v. Gold win, 9 Ves. 
entitled to commission or profit on ma- 254 ; Forrest e. Elwes, 2 Mer. 68. 
terials snpplicd, if he stipulate for it; {d) Bnnbnry v. Winter, 1 Jac. & W. 
but not whw it is* only ptoTided that 255; Faulkner e. Daniel, 3 Hare, 218 ; 
he shall be allowed for expenditure;” • Sayeni e. Whitfield, 1 Knapp, 133. 
see Ogden r. Battams, 1 Jnr., N. S. («) Cox v, Champneys, Jac. 576. 

791. 
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as other mortgagees in possession, he will not be entitled to 
allowances for management, or to commission on consign- 
ments (^). It has been doubted (/i), whether the consignee of 
a West India estate can contract for consignments beyond as 
well as during the time in which the estate is indebted to him 
for advances. 

1638. If a mortgagee in possession, whether in this or a 
foreign country, manage the mortgaged estate by his agent, 
he may charge for the agent’s salary, though not for his own 
trouble; and if at the time, and irrespective of his taking 
possessioTi, he have already in his employ clerks or agents, by 
whom the business of the estate is transacted, he is equally 
entitled to reimbursement in respect of the attention and time 
bestowed by his servants upon this new business; and the 
value of this right w^ill bo fixed by ai>portioning tlio whole 
expense of the trading establishment among the whole of the 
concerns managed by it, allotting to each its rateable share 
of the cost. And upon this principle an inquiry has been 
directed (*), in the case of a West India mortgage, into the 
proportion which the consignments and supplies of the mort- 
gaged estate bore to the whole consignments and supplies 
under the mortgagee’s management. 

• 

1639. The rules which prohibit or limit the making of 
payments or allowances by the mortgagor to the mortgagee 
in possession do not altogether depend upon the laws concern- 
ing dsury, and by the repeal of those laws (1686) they are 
probably not affected (349). As a mere creditor out of pos- 
session, the mortgagee might even before the repeal of the 
usury laws take reward for managing the estate, provided it 
were not taken as the price of forbearing the demand of the 
debt. But upon taking possession, he becomes, not as he is 
sometimes called, a trifstee (for that character does not belong 
to him in strictness until he is holding over after payment of 

(ff) ^1^ V. Irrine, I Myl. & K. 255. 

^77, (i) Leith e. Irvine, 1 Myl. & K. 

(A) Bunbary e. Winter, IJac. & W. 277. 
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his debt), but quasi owner of the estate ; and being then in 
uncontrolled management without any power of interference 
ill the mortgagor, except some act be done which calls for the 
interference of tlie court, or any security against overcharges, 
no allowances are made him either directly or indirectly in 
respect of his personal trouble (A). And this rule the courts 
appear strongly inclined to uphold under the jurisdiction of 
equity to prevent oppressive bargains (/). 

An improper allowance, in ^ an account between the mort- 
gagor and mortgagee, made to the latter in respect of 
payment for receiving rents, is a ground to surcharge and 
falsify (wi). 


Of taking the Account with Rests. 

1640. Tlie usual (n) mode of taking accounts against the 
mortgagee in 2 )ossession, is to set the total .amount of rents 
and profits received by, or found to be chargeable to him, 
against the whole amount due upon the mortgage debt ; viz., 
in discharge successively of the interest of the mortgage 
debt, and of money advanced for costs and improvements, 
and then of the pfincijial of the same monies {cl ) : but where 
a considerable pait of the estate or one of several estates mort- 
gaged to the same person is sold, the course is to apply the 
surplus of the purchase-money after payment of interest and 
costs, in the discharge of an equivalent amount of the principal, 
and then to continue the accounts against tlie mortgagee in 
possession on the footing of the diminished principal debt {p). 

In certain cases, also, in accounts of real estate (^), where the 
receipts of the mortgagee (r) are more than sufficient to cover 
the interest, the annual surplus will be considered as applicable 

{k) Leith v. Irrine, 1 Myl. & K. 277; (p) Webb v, Borke, 2 Scb. & Ijcf. 

Bobertson v. Norris, 1 Gif. 42S. 661. 

(I) Broad v, Selfe, 9 Jur., N. S. (p) Thompson v, Hodson, L. B., 
886; Barrett v. Hartley, L. B., 2 Eq. 10 Eq. 497. 

796; Eyre V. Hughes, L. B., 2 Ch. Div. (g) Bobinson v. Camming, 2 Afck. 
148. 410. 

(i») Langstaffe «. Fenwick, 10 Ves. , (r) Tbomoycroft v. Crockett, 2 H. 

404. L. C. 239. 

(a) Pow. Mort. 968, a, ed. G. 



958 


UNDEB WHAT CIRCUMSTANCES 


in reduction of the principal money ; and this is called taking 
the accounts with rests. 

1641. It is not of course to direct rests against the mort- 
gagee in possession {s); the mere facts that he has recovered 
and held possession for some time and that the annual rents 

■ exceeded the interest arc not sufficient ground for such an 
order (t) ; and although the circumstances that the interest 
has not been in arrear» and that the rents and profits have 
exceeded the' interest^ are reasons for directing them to be 
made, they will not be directed on account of every trifling 
excess of interest {u). On the other hand rests are not 
usually directed, where the interest was in arrear at the time 
of taking possession (x), and the liability to this mode of 
account does not, without special reason, attach to a mort- 
gagee who has taken possession when an arrear of interest 
was due, after that arrear has been paid off (y). As, where 
for ten years the mortgagee’s receipts were less than his pay- 
ments, but exceeded them during the rest of his possession, 
though not to an amount sufficient to discharge the mortgage 
debt;« and the court refused to order rests against him (;r). 
Because rests are not directed from a particular period of the 
account, when the arrear of interest only is discharged (a). 
But from the time of payment of the principal they will be 
directed from a particular period (5). 

1642. Nor is the &ct, that an arrear of interest is or is 
not due at the time of taking possession, altogether decisive 
upon the question of rests, but the general right of a mort- 

(«') Davis V. May, Coop. 298; 19 field v, Ingram, C. F. Cooper, 477. 

Ves. 382; Donovan v. Fricker, Jac. (j?) Stephens v, Wlllings, 4 L. J., 
165. Otherwise in Ireland, where rests N. S., Ch. 281 ; Wilson v. Clnor, 3 
are made half-yearly without special 'Beav. 186; Moore v. Fainter, 6 Jur. 
direction; but not at intiyrnc^diate 903. 

periods. (Graham v. Walker, 11 Ir. Eq. (y) Finch v. Brown, 8 Beav. 70. 

U. 415.) (s) Latter v. Dashwood, 6 Sim. 462. 

(Q Baldwin e. Lewis, 4 L. J., N. S., (a) Davis v. May, Coop. 238; 19 

Ch. 113. . Ves. 882. 

(ff) Sfiophard v, Elliot, 4 Mad. 264; (5) Wilson e. Metcalfe, 1 Buss. 580; 

Gould V, Tancred, 2 Atk. 533; Schole- Wilson e. Clner, 3 Beav. 136. 
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gagee not to be paid piecemeal, as well as the circumstances 
of the particulat case, will be considered (e). So that if the 
mortgagee have been driven bj the acts of others to take 
possession, have been harassed by litigation, and thereby put 
to costs (even though the costs have afterwards been adjudged 
to be paid him by his opponent), and his own conduct have 
been free from harshness or vexation, or, if in the case of lease- 
holds, the security be endangered by nonpayment of ground 
rent or insurance, or through want of repairs, rests will not 
be directed against him, though as to other circumstances he 
might be within the general rule. 

1 643. Generally if a mortgagee be not liable to rests when 
he takes possession he will not become so until the principal 
as well as the interest of the mortgage debt has been dis- 
charged (rf). But if the mortgagee have taken possession, 
under circumstances which do not subject him to annual rests, 
and there is afterw^ards a settled account, by which it appears 
that no interest is due, or that if any be in fact due, it has been 
satisfied as interest, by being turned into principal; and the 
mortgagee continues in receipt of rents more than sufficient to 
satisfy the interest of such principal, the settlement is considered 
as a rest made by the parties : and the mortgagee will thence- 
forth be treated as a mortgagee who takes possession, with no 
interest in arrear, and will be subject (e) to annual rests (jf). 
Where the mortgagee takes possession after bills have been 

(it) Horlock v» Smitji, 1 Coll. 287; such acooant make all jaat allowances." 

Gould V. Tancred, 2 Atk. 534; and see (Yates v. Humbly, 1 Mad. 14.) But 

id. 411; Patch r. Wild, 30 Beav. 99, the following' is more strict :—•* Take 

observations of Turner, L. J., 3 De O. on account, &c.; and in taking the said 
& J. 122. account, make annual rests of the clear 

(d) Per Lord Langilalo, 3 Beav. 140; balance, and compute interest on sneh 
ScholcSeld v. Txrckwood, 82 Beav. 4H9. respective balances at 61. per cent.; 

(a) Wilson v. Cluer, 3 Beav. 13G; and in making such annnal rests, ex- 

9 L. J., N. S., Ch. 333. cept the first, include in the balance 

(/) JHreothn to malte Ilexts^ then stateh the interest of each pro- 
" Take an account of what shall be reding balance (1547)» so as to charge 
coming due on account of rents and the defendant with compound interest 
profits, to bo applied in the first place thereon." (Gotham v. West, Rolls, 
in payment of interest and pnncipal, 75th November, 1836, K. L.) 
and moke annnal rests ; and in taking 
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indorsed to him for the arrears of interest, which bills become 
due and are dishonoured after possession taken, the interest is 
considered to be in arrear at the time of taking possession, and 
no rests wUl be made (y). 

1^44. The mortgagee in occupation is as much within the 
principle upon which rests are directed, as he who merely 
receives the rents and profits, and the court can accordingly 
direct rests to be made (A) in taking accounts of occupation 
rents. But rests are not directed where the occupation is 
under an agreement for tenancy with the mortgagor (i). 

1 645. Where an incumbrancer denies his character as such, 
and sets up an adverse title, he will not be suffered to turn 
round, being defeated, and claim all the benefits attached to the 
character of a fair creditor; but rests will be directed (A) against 
such an incumbrancer, where in an ordinary case none would 
have been directed according to the general principles of the 
court. 

1 646. Annual rests cannot be made in taking the accounts, 
unless they be directed by the decree (/), and where omitted 
they cannot be directed in chambers under 15' & 16 Viet. c. 86, 
8. 54, or under Cons. Gen. Ord. xxxv. rule 19 (m). 

And the court will not in this or other respects direct ac- 
counts to be taken in a different manner from those commonly 
directed in redemption decrees, unless sufficient ground be raised 
in the pleadings, such as a suggestion that the rents and profits 
exceeded the interest; or unless some case be made for keeping 

(g) Dobson r. Land, 4 De G. & S. rate of 4Z. per cent, npon such rents and 
675. ocenpatiou rents respectively. (Id.) 

(A) Wilson V. Metcalfe, 1 Rnss. 630. (i) Page v, Linwwd, 4 Cl. & Fin. 

Make annnal rests in account of tlie 399. 

rents received by, and on the occupa- (A) Incorporated Society v. Bich- 
tion rent accrued due from, the late ards, I Dm. & War. 268, 29Q. 

A. N. in her lifetime; and also on the (Q Gould v. Tancred, 2 Atk. 688; 
rents received by, and occupation rent Webber v. Hunt, 1 Mad. 18; Fowler 
accraed due from, the said defendants, v. Wightwick, cited there; Donovan v. 
or any of them, since the death of Fricker, Jac. 166. 

A: N.««and compute interest after the (e») Nelson v. Booth, 3 De G. & J. 

119; 27 L. J., N. S., Ch. 782. 
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the question open for future determination (w). But if at a later 
stage of the cause it appear as the result of inquiries already 
dii-ected, that the mortgage * debt was paid off during the 
mortgagee’s possession by means of the rents and profits, rests 
will be directed (a) from that time, though no foundation were 
laid for them, or direction given by a previous order. And this 
may be done, where, pending the proceedings under the decree, 
and prior to the report or certificate, the mortgagee for the first 
time becomes overpaid by the receipt of rents, though he will 
not be charged (/j) with interest on the surplus received prior 
to the date of the report, but will be charged with the sums 
subsequently received, with interest thereon at four per cent, 
from the times when they were received. 

A false statement by the mortgagee, in his answer, that the 
mortgage remains unsatisfied, will also be a reason for a subse- 
quent direction to m^ikc rests (y). 

And if rests have been directed in a redemption suit, which 
is afterwards abandoned, and a foreclosure suit commenced by 
the mortgagee, the accounts will be taken in the new suit on the 
footing of the former decree, up to the date thereof, and there- 
fore witli rests ; though there be no evidence in the new suit to 
warrant a decree with rests (r). 

It has been said, that the sums which a mortgagee in posses- 
sion receives in respect of the mortgaged premises, at times 
between the dates of' the annual rests, must be applied when 
they exceed the interest, to sink the principal ( 5 ). But this 
intimation was foupded upon the usury laws, since the repeal of 
which it is presumed that no such rests will ^ be made unless for 
particular reasons they arc specially directed. 

1647. Where the direction is to ascertain the balances in the 
hands of an accounting party, at the end of each year, and to 

(n) Nccsom v. Clarkson, 4 ITaro, 97 ; 79. In (fnairell v. Beckford, 1 Mad. 
Scholefield v, Ingram, C. P. Cooper, 269, simple interest only was asked for 
477. and giron. 

(a) Wilson v. Metcalfe, 1 Russ. (r> Morris v. Islip, 20 Beav. 664. 

6.30. * («) Binnington v. Harwood, T. & li- 

(/») Lloyd V. Jones, 12 Sim. 490. 477. 

(^) Montgomery v, Calland, 14 Sim. 

M. VOL. II. . 3 Q 
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compute interest thereon^ at the end of each year, the terms 
of the decree will be satisfied {t) by calculating interest upon 
each balance of principal, for the year following that in which 
such balance is ascertained, and charging the party with the 
aggregate of the sums of interest, in addition to the ultimate 
balance of principal. Hut if the decree also direct annual rests, 
and that the party be charged with interest on the balances, at 
the rate and in the manner directed in respect of the former 
computation of interest, the interest calculated on the original 
balances, instead of being carried to a separate account, and 
being added together to form the ultimate balance, must be 
added (?«) from time to time to the balance of principal found 
due, and the future interest must be calculated on such joint 
balances of principal and interest (:r). 

And if the decree direct (y), that when and as often as the 
rents and profits exceed the interest of the mortgage debt, 
they arc to be ap])1ied in reduction of the principal, the sums 
received by the mortgagee between the dates of the annual 
rests, calculated from the date of the mortgage deed, are to 
be applied whenever they exceed the interest, in reduction of 
the principal ; and the rest will thenceforth be calculated from 
the time of such excess. 

Of carrying on the Accounts. 

1648. After the amount due has been ascertained and 
certified, the proper course for the mortgagee in possession 
appears to be to retain the possession, but to abstain from 
receiving the profits; for if the mortgagee vaiy the amount 
found due by the receipt before default, of rent or other monies 
on account of tlie estate, the accounts must be carried on and 
a new day fixed for redemption (r) (1696); and where the 
mortgagor insisted upon this right to carry on tlie accounts, 
« 

(^) Heighington v. Grant, 6 Myl. & (y) Binnington v. Harwood, T. & B. 

C. 268. 477. 

(tt) Id.; Raphael. V. Boehm, 11 Yes. (z) Garlick v. Jackson, 4 Bear. 164; 
92. * Alden v. Foster, 6 id. 692; Ellis v, 

(oyflSee Yates f». Hamhly, 1 Mad. 14; Griffiths, 7 Beav. 83; Frees v. Coke, 
Gotham v. West, Reg. Lib. supra. L. R., 6 Ch. 646. 
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the mortgagee was not allowed to verify by affidavit, and pay 
over the amount received after the taking of the accounts {a ) ; 
though it has been said to be of course to make him account by 
affidavit for subsequent receipts (A). 

The receipt of rent after default, and before the affidavit of 
default, docs not make a further account necessary (c). • 

There is very little authority as to the proper course, when 
the mortgagee is in possession of property, tlie receipts from 
which are at frequent and irregular periods. In the case of 
tolls, after the first day fixed for payment, the plaintiff has been 
ordered to appropriate the net subsecpient rcccijits in satisfaction 
of subsequent interest (rf); and it seems doubtful whether tlie 
court would make any special order, until the variation of the 
balance found due makes it necessary to carry on the accounts. 


Chapter XI. Part 2. — Of Accounts of Interest. 

1549. 0/ the Perftom 7cho are hound to pay and entitled to receive Interest. 
1576. Of the Conversion of Interest in arrear into Principal. • 

1580. Of computimj suhsequent Interest. 

1584, Of the Bight to set off Arrears of Interest. 

1585. Of the Bight to Arrears of Interest under the Statute of Limitations. 
1692. Of the Bate of Interest. 

1597. When Interest ceases, 

1649. Interest is not payable upon a mere contract for 
lending money, even where the contract is under seal, unless 
there be an agroement, express or implied, for the payment of 
interest: and except in the case of mercantile securities, or 
where the promise to pay interest is to bo inferred from the 
usage of trade (e). 

Upon bond (y), and mortgage debts, interest is payable, 
though it bo not expressly reserved, and whether the mortgage 

m 

{a) Bachananv. Greenway, ISBcav. (<«) Gurney v, Duckett, Set. 40.5, 
355. ed. 3. 

(5) Oxenbam v. Ellis, 18 Bear. {e) Calton v. Bragg, 15 East, 22.3; 
693. "Higgins v. Sargent, 2 B. & (1 348; 

(o) Constable v. Howick, 6 Jnr., Page v. Newman, 9 B. & C. 378. 

N. S. 3.31. (/) Farquhar t*. Morris, 7 T. R. 124. 


3q2 
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be legal or equitable but not where the contract expressly 
provides , for reconveyance upon payment of the principal 
only (A). It has been doubted (i) whether a mere deposit of 
title deeds, without a legal security, will make a debt bear 
interest which bears none in its nature; but the anonymous 
cAse above cited seems to dispose of the question. A mere 
deposit of deeds, with intent to create a security, having 
clearly the effect of an equitable mortgage (36), the right to 
interest is implied without any express agreement (A); and the 
rule is tlie same where the principal sum is merely a charge 
upon sj)ccified property (/). A^pow'or to charge land with 
a sum of money carries power to charge it also with inte- 
rest (wi). 

A charge of debts by will, upon real estate, does not entitle 
simple contract creditors to interest, unless the debtor have 
given to the debts the quality of specialties in his lifetime, as 
by making a schedule of debts and creating a trust term for 
jjayment thereof ( 12 ). If the debtor execute a deed of trust for 
the benefit of his creditors, those who execute the deed become 
mortgagees, and get a right to interest; but they have no such 
right under a mere covenant on the part of the debtor to pay 
the debt. If, by the terms of the deed, some of the creditors 
arc to be paid their debts, and others are to be paid their 
debts with interest, the latter class liave a priority as to in- 
terest (o). 

Where an award, made under an arbitration, directed the 
payment of a sum of money on given days, without interest, 
out of the procceds^of securities not then realized, and a con- 


(^) Anon., 4 Taunt. 876; Ashwoll 
V. Staunton, 30 Beav. 52. By the 
Roman Dutch law, when the ai’i'cars 
of interest amount to more than the 
principal, the remaining interest may 
not be paid, and the course of interest 
then ceases. (Van Leenwen, bk. 4, 
ch. 7, 8. 6.} 

(A) Thompson v. Drew, 20 Bear. 
49; see Hodge, Exp., 26 L. J., N. S., , 
Bank. 77. 

li) Ashton v. Dalton, 2 Coll. 565. 


(A; Carey i*. Doyne, 5 Ir. Ch. R. 
104; Kerr's policy, Ro, L. R., 8 Eq. 
331. Interest at 4 per cent, only given 
in the latter case. 

(0 Lippard v. Ricketts, L. R., 14 Ecj. 
291. 

(m) Kilmurry v, Geary, 2 Salk. 
538. 

(a) Stewart v. Noble, Vom. A Scrir. 
528—537; Harwell v. Parker, 2 Ves. 
364. 

( 0 ) Jenkins v. Ferry, 3 Y. & C. 
178. 
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sidcrablc time elapsed before the securities were realized, it was 
held, that although the money was awarded to be paid on 
certain days, so that interest might be recoverable from tliose 
days on the contract (^p)^ yet the proceeds of the securities 
could not on that account be made liable for interest, contrary 
to the agreemcmt, though the debts in rcsjiect of which the 
award was made were debts bearing interest (y). 

1660. Interest arises on mortgages and mortgage deben- 
tures from day to day (r) ; but it is said to be a rule of the 
Court of Chancery in Ireland, that it ought not to run, in the 
case of a general and national calamity, during such time as, 
in consequence thereof, notliing is paid out of the land assigned 
for payment of interest («). The person who takes the produce 
of the security is entitled to the interest to ihc time of his 
death, or other termination of his interest; and the interest of 
money secured on mortgage has thus been i>aid over to tlic 
administratrix of a tenant for life, though the mortgage money 
was subject to a trust to be applied in the purehasc of* land ; 
and it was not taken as rent unapportionable before the act 
4 & 5 Will. 4, c, 22, s. 2 (/). 

1651. It has been held that an agreement to pay interest 
up to a certain time does not exclude a eontra(!t to pay it after 
that time ; but that the reservation of interest shows that the 
debt was intended to bear interest, and makes it reasonable te 
suppose that it should continue to do so(7/). But it has since 
been determined tliat no implied contract arises for payment 
of interest beyond the day fixed by the* contract, and that 

(y7) IjQwndes r. Collcns, 17 Vos. ammnt sncli almtcincnts or allowniiccs 
27. were to be made for interest, as were 

(^) Collett ». Newnham, 1 Drew. usually made in Ireland, on nect>unt 

447. of rebellion or other public calamities 

(r) Wilson v. Harman, 2 Vcs. 672; happening to affect estates in inort- 
Roger’s Trusts, Ho. 1 Dr. & S. 338; 30 ' gage. 

L. j., N. S.,Ch. 163., (f) Edwards v. Warwick, 2 P. W. 

(s) Basil V. Acheson, 16 Vin, Abr. 171.. 

474; 2 EJq Ca. Abr. 611; 4 Bro. P. C. • (m) Price v, Great Western Ibiilway 
603; and accordingly ordered by the Co., 16 M. & W. 244; 16 L. J., N. S., 

House of Lords, that in taking the Ex. 87. 
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subsequent interest is given by way of damages for breach of 
the contract (i*). 

1662. The mortgagee in possession, who holds over after 
payment of evcrytliing due to him, will be charged w'ith sub- 
sequent receipts and interest from the filing of the bill, or from 
the date of a prior notice, to pay over his receipts as directed 
by the notice, or even from* the time of payment, if he fiilsely 
deny by his answer that the mortgage is satisfied; and a mort- 
gagee who has not been in possession is liable to pay interest 
on a balance found to be due from him if he improperly resist 
redemption (y). 

1663. If the mortgagor come to the court to restrain the 
mortgagee from using his remedy at law, the indulgence will 
only be granted upon payment to the mortgagee of the prin- 
cipal sum and all interest wliich ai)pears to be due to the time 
of payment; but in a proper case the payment of interest may 
be ordered to bo made without prejudice to any question in 
the cause; as if the mortgagor contend that he was prevented 
from redeeming at the time for which notice was given, by 
the negligence or default of the mortgagee. And if such a 
case be established, the surplus interest may be ordered to be 
repaid (z). 

If a scrivener take , money and give a note to place it out 
at interest, he is bound to do so and is answerable for the in- 
terest, except so far as the employer may have accepted any 

security which he may have effected (a). 

« 

1664. The court allows the mortgagee interest in certain 
cases upon money which he has laid out for the benefit of the 
estate or the support of his security (1627), payments so made 
being treated as further advances ; and the rate is generally that 
which is payable on the original loan. Thus, interest will be 

(®) Cook o. Fowler, L. R., 7 E. & 1. (s) Lord Midleton v. Eliot, 16 Sim. 

App. ?7, • 631. 

(y) Smith v. Filkington, 1 De G., F. . (a) Barwell v. Parker, 2 Ves. 364. 

& J. 120. 
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allowed upon fines paid by the mortgagee for the renewal of 
leases upon which the estate is held, though there be no cove- 
nant by the mortgagor for renewal (6), upon premiums on life 
policies, which form part of the security ^c), upon money laid 
out in supporting the mortgagor’s title where it has been im- 
peached (rf), or in the redemption of land tax(/?); and generally 
upon money laid out in * lasting improvements or otherwise for 
the benefit of the estate, where the principal so laid out is 
allowed (y"). And interest has been given upon x)rcmiiims 
})iiid for keeping uji life policies, to w'hich tlie security w^as 
made subject, under a provision charging the security Avith 
jiayment of all such sums as a surety should be comiielled to 
])ay, Avitli interest thereon (//); but interest Avas not given under 
that jirovision ujion costs paid by the surety; though it will be 
directed upon costs also, Avhcrc they have boon ])aid under an 
order of the court AAdii(;h declared the x)erson l)aying them to be 
entitled to an indemnity for so doing (/t), as well as upon 
interest which the OAvner of an incumbered estate has been 
compelled to i)ay, where the former oAvner has covenanted to 
indemnify him against such incumbrances f /). 

Interest has also been alloAved upon large sums expended hy 
llic mortgagee in the AA^orking of mines, Avhere he was autho- 
rized by the deed to Avork them and Avas to be repaid all costs 
and expenses Avith interest (1631). 

It is not the practice generally to alloAv interest upon money 
expended by the mortgagee in repairs, although it has some- 
times been done (A). 

♦ 

1666. A mortgagee Avill be alloAved no interest upon a debt 
which Avould have been satisfied but for his Avrongful or in- 
equitable act, during such time as the debt has thereby remained 

(/^) 5Bac.Abr.730; Manlovc r.Bale, 2SJ; Webb v. Rorke, 2 Sch. & Lef. 
2 Veru. 84; Lacon v. Mertins, 3 Atk. G76. 

4; Wolley v. Drag, 2 A list. 551. (l7) Hodgson v. Ilodgaou, 2 Keen, 

(fl) Bellamy v. Brickeuden, 2 Jo. & 701. 

11. 137. (7/) Waininan v. Bowker, 8 Bear. 

(rf) Godfrey v. Watson, 3 Atk. 618. 363. 

(if) Knowles v. Chapman, Set. Dec.* (i) Excentora of Fergus r. Gore, 1 
226, ed. 2. Sch. & Let 107. 

(/) Qnarrell v. Bcckford, I Mad. (A) Set. 384, ed. 3. 
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unsatisfied. Thus (1), where a vendor who had become liable 
to an action by the purchaser upon a covenant for quiet enjoy- 
ment, delayed the purchaser’s action, by setting up an acknow- 
ledgment, improperly obtained from the mortgagee of the latter 
(whose mortgage he paid off), that the payment was in full of 
all demands in respect of the covenant ; interest on the mort- 
gage debt was refused during the delay of the action, because 
the damages recovered at law would, but for the delay, have 
swept away the mortgage debt, so that the interest could never 
have accrued. 

1656. If a prior mortgagee does not take possession and the 
interest runs in arrear, a subsequent mortgagee shall not redeem 
without paying the whole interest, as he might himself have 
redeemed (wi) (1238). And this, it is said, even though the 
prior mortgagee let the interest run in aiTear with an ill intent, 
to got the estate; but if there be fraud or collusion it will be 
othenvise (w). 

So, the neglect, without fraud, of the incumbrancer to 
demand interest from the tenant for life, or to require him to 
pay head rents, will not prejudice tlie right against the re- 
mainderman (o). 

1657. The adult tenant in tail of an incumbered estate is 
not obliged to keep down the interest on the charge; because, 
having or being able by his own act to acquire full power over 
the estate, neither the issue in tail nor the remainderman have 
any equity to call for an indemnity against the arrears of 
interest accrued durjpg the possession of their predecessor (p). 
And on the other hand, if the tenant in tail die without barring 
the entail, after keeping down the interest, or taking an assign- 
ment of the mortgage (in which case he is considered to have 
paid himself the interest out of the rents and profits), the issue 

(Z) Thornton v. Court, 3 D*e G., M. 642; Roe v. Poison, 2 Mad. 467; 
A G. 2i)3, 301.' Wrixon v. Vizc, 2 Dm. A War. 203; 

(m) Anton v. Aston, 1 Ves. 263. Ilill v. Browne, Dm. 426; Making t>. 

(n} fientham v. Haincourt, Fre. ^ Making, 1 De G., F. A J. 3J>5. 

Ch. flO:'* (p) Chaplin r. Chaplin, 3 Atk. 234; 

(f>) Loftns V. Swift, 2 Sch. A Ijct Burges v, Mawboy, T. A B. 167. 
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in tail have the benefit, and the personal representatives of the 
tenant in tail have no equity to charge the reversion with 
interest accrued during his life (y). And so it is if the husband 
of tenant in tail seised in right of his wife, take in the mort- 
gage, for he takes subject to all the rights and remedies of the 
mortgagee and the reversioner, and, after receiving the rents 
during the wife’s life, cannot come against the estate for the 
interest (r) ( 1 306). 

But in such a case, an account will be directed of the profits 
accrued since the death of the wife, and subsequent interest 
will be allowed. 


1668. An infant tenant in tail, however, being Unable to 
make the estate his own, is not upon the same footing as an 
adult, but is in the position of a tenant for lifc(^) (1662), who 
is bound (^) (as is also the tenant for years (*/)) to keep down 
the interest of the charge during the continuance of his estate, 
to the extent of the routs and profits ; and who is not exempted 
from this liability by the j)Ossession of an absolute power of 
appointment, by virtue whereof he is able, like the tenant in 
tail, to make the estate his own {x); and who cannot discharge 
himself from it by procuring tlic mortgage to be assigTied to a 


(^) Amesbury v. Brown, 1 Vcs. 
477. 

(r) Id, 

(jr) Sarjeson v, Cmiso, cited 1 Vcs. 
477, 480; S. C. Sygeson v. Scaly, 
2 Atk. 412, and T. & R. 17G; per Ixird 
Redesdale, 1 Bli. 409; Burges v. Alaw- 
bey, T. & R. 177. But note that 8ir 
T. Plumcr, M. R., puts a wrong con- 
struction ui)on tbc words of Sir VV. 
Grant, M. R., in Bertie v, I^ord Abing- 
don, 3 Mcr. 6(i6. The latter is sup- 
posed to have said tliat ** there could 
be no question us to the obligation of 
an infant tenant in tail to keep down 
the interest.” His words really were, 
** There can bo no question in. this case 
with respect to the obligation, &c.” i. e. 
the question docs not arise here. For 
the question was between real and 


personal representatives, between whom 
there is no equity, but only between 
the rc])resentatlves and those in re- 
mainder. 

(^) Revel r, Watkinson, 1 Ves. 93; 
Amesbury v. Brown, id. 477; Faiilkncr 
r. Daniel, fk Hare, 199; Bulwer v. 
Astlcy, 1 Ph. 422 ; Playfair v. Cooper, 
17 Beav. JR7; and see T. & K. 174; I 
.7 nr., N. S. 580. And in an adminis- 
tration suit he must keep down tbc 
interest upon all debts charged npoii 
the estate from the testator’s death. 
(Marshal v. Crowther, L. R., 2 Ch. 
Div. 199.) 

(w) 1 Ves. 480; per Lord Ilard- 
wic,kc. 

• (jr) Whitbread r. Smith, 3 Dc G., 
M. & G. 741. 
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trustee for himself (y). The assignee and judgment creditor of 
the tenant for life are subject to the same equity (r). 

It is incumbent on the reversioner, to see that this duty, 
which only subsists in his favour, and gives no right to the 
incumbrancer (ffl), is performed by the tenant for life (6); and 
if it be neglected, the reversioner (c), or it seems the next 
tenant for life {d\ may file his bill to make the rents amenable, 
and may compel the tenant for life to answer what has accrued; 
and has an equity to have the estate recouped out of the future 
income accruing to the tenant for lifc(c). But if the rever- 
sioner stand by, and allow the rents to be received, and not 
applied in payment of interest, the reversion will be charged, 
and the reversioner cannot afterwards establish a debt against 
the assets, on the ground that the rents were sufficient (/ ) 
( 1446 ). 

The reversion may also be charged, if the rents be in- 
sufficient, and the arrears of interest have thus been thrown 
upon the reversion, whore, having accrued during the time of 
one tenant for life, they were discharged by the trustees of a 
subsequent life estate (y). 

And where the tenant for life of an incumbered estate 
charged the estate under a power, with a principal sum and 
interest, and then mortgaged both the charge and the interest, 
and kept down so much of the interest as the estate would 
not pay, out of his own monies, without informing the re- 
mainderman of the insufficiency, or of the intention to charge 

(y) liOng V. Harris, 1 Jur., N. S. arrears of interest, and he cannot be 

913. « char^cil with nc^rlct-t of duty, neither 

(z) Scholcficld V, Lockwood, 9 Jnr., does anj' arise to the remainder- 

N. S. 12o8. man until death or insolvency of the 

(а) Morley v. Saunders, L. R., 8 Eq. tenant for life.” There seems to he 

696. no other authority for this view of the 

(б) 2 Jo. & Lnt. 160; Kay, 339. law. 

(c) 6 Ves. 106; and see ILaycs v. (/f) Revel v. Watkinson, 1 Vcs. 93. 

Hayes, 1 Ch. Ca. 223. Sea per Lord (e) Waring v. Coventry, ‘2 M. & K, 

Campbell, C., 7 H. L. C. 676; Making 406. 

V. Making, 1 De (!., F. & J. 36.5. But (/) Lord Kensington v. Bonverie, 
per Lord Westbury, C., in Scholcfield 19 Beav. 64; per Lord llomilly. 
p': Lockwood, supra. “ A tenant for (y) Sharshaw v. Gibbs, Kay, 333. 
life has all his lifetime to pay off the 
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it on the estate, it was held that th^re was no charge and that 
the payments showed an intention to exonerate (A). 

1669. If a mortgagee, who has suffered the interest to run 
in arrear, purchase the estate of the tenant for life, the surplus 
rents received after the purchase, beyond the current interest of 
the mortgage, must be applied in disehsirge of the arrears; and 
the mortgagee cannot charge the an-ears upon the inheritance (z): 
for the vendor under whom he claims was bound to keep down 
the interest. 

1660. If an estate have been partly in the possession of a 
tenant for life, and partly of a person who takes under the limi- 
tations of a prior settlement (as a jointress), and therelbre is 
not bound to pay the interest on the incumbrances, the tenant 
for life must discharge the arrears, 'vvliich accrued in the time of 
the paramount estate, out of the additional rents received at its 
expiration (A). 

The case of Tracy v. Lady Hereford has been stated (/) by 
an eminent judge to establish the general proposition, that a 
tenaTit for life in remainder must bear the arrears of interest 
'which accrued during the estate of a prior tenant for life: but 
this construction has been repudiated as inequitable and un- 
necessary for the determination of the case in which it was laid 
down(zw). Tlie rule goes no further than to make each tenant 
for life bear the arrears which have accrued during his own 
time, although during part of the time another may have been 
in possession of part of the estate under a paramount title(7z); 
and to liquidate such arrears he must fui^iisli all the rents if 

(//) Lord Kensington v. Bouvcric, 7 Sniitli, S I)c G., M. & G. 741 ; and sco 

II. L. C. 557, and 6 Jiir., N. S. 105; Kusc.niil.e v. Hare, 2 BI., N. S. 192.) 

diss. Lords Cran worth and Wciislcy- (4 j; Kcvcl v, Watkiiison, 1 Vcs. 93; 
dale, who agreed with the judgmeuts Tracy v. Lady Hereford, 2 Bro. C. C. 

of the L.JJ., holding that the silent 128. 

payments of the tenant for life did (Z) 6 "Ves. 106; per Sir R. Arden, 
not show an intention to exonerate; 3f. R. 

sec 7 Do G., 31. & G. 134, and 19 (w) See 2 Jo. & Lat. 160, per Lord 

Bear. 39. St.> Leonards ; Kay, 339, per Wood, 

(t) Lord Penrhyn r. Hnghes, 6 Ves. • V.-C. 

99. So as to a purchaser whf> actually (/<) Id. and Tracy Lady Hereford, 
pays off the arrears. (AVhitbrcad «?. supra. 
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necessary during the whole of his life ; but subject, it seems, to 
this equity (o), viz., that if the settlor of the estate be to the 
tenant for life in loco parentis^ and the tenant for life not other- 
wise provided for, a reasonable maintenance shall be allowed him 
out of the rents and profits. 

1661. And where the incumbrances on the estate consist 
of annuities, the measure of the tenant for life’s liability is 
the value of the annuity, which the decree will direct to be 
ascertained: and the interest of the estimated amount will be 
kept down by the tenant for life(/;). And so the tenant for 
life, during whose time an annuity prior to his estate has run 
in arr^ar, will not be ordered to pay the arrears, but only so 
much as, during the continuance of his life estate, will keep 
down tlic interest of the charge, which those arrears constitute 
upon the corpus of the estate (y). 

If aiTcars of rent, which, in the view of a court of ecpiity, 
are specifically applicable to the payment of interest, be re- 
ceived by the tenant for life, he cannot retain them when the 
interest is in arrear, though they all accrued in his own time ; 
especially if he were party to a transaction in which those 
rents were assumed to have been applied in payment of the 
interest (r). 

1662. With respect to the infant tenant in tail, there is 
an apparent disagreement from the general authorities (1668) 
in an early case(«), in which the court refused to order the 
executors of an infant tenant in tail to pay the arrears of 
interest out of the infant’s personal estate ; and the observations 
of the court, as reported in Pcerc Williams, tend to show that 
the decision was upon the general ground, that the tenant in 
tail is not bound to keep down the interest. It has however 

{p) Revol Watkinaon, 1 Vps. 103; (^) Bulwer v. Astley, I Ph. 423. 

Butler's case cited there; T. & U. 104. {q) Playfair e. Cooper, 17 Bear. 

Koto, however, that in Betel v. Wat- 187. 

kineon the bill was by a subsequent^ (r) Caulfield v. Maguire, 2 Jo. & 
tenant Yor life, which tends to show Lat. 141. 

that he was then considered liable for (*) Chaplin v, Chaplin, d P. Wins, 
the arrears. 230. 
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been suggested (t), that the real ground was not that the infant 
was not liable to keep down the interest, but that it ought not to 
be paid out of his personal estate ; for, per Lord Hardwickc (tc), 
the rents and profits were the fimd out of which the guardian 
should have paid the interest. And so it was held in the case 
of liurges v. Mawhey (a?). 

The like rule no doubt applies to the infant tenant for life. 

1663. Where the estates of the husband and wife were 
mortgaged to secure the husband's debt, and payment was 
enforced out of the produce of the wife’s estate ; it was held, 
that the representatives of the wife should have no interest on 
the sums, which the liusbaTid’s estate had thus become liable to 
recoup to them ; and consequently that a judgment creditor 
of the wife, claiming against the husband’s estate upon the 
foundation of this equity, could have no interest upon the debt 
which he recovered (y). The husband and wife arc not bound 
to keep down the interest of a mortgage on the wife’s estate for 
the benefit of her heir ; though for what he may have actually 
paid in respect of such interest, he will have no allowance. 
And as tenant by the curtesy (1668), he must keep down after 
his wife’s deatli, the interest on the original debt, and on the 
arrears which have accrued during her life {z\ 

1 664. The order of the court, directing a receiver to keep 
down the interest of incumbrances, does not amount to an 
appropriation of ^he rents and profits to that purpose, so as to 
make the rights of the parties where the interest has not been 
paid or applied for, the same as if interest had been actually 
paid (a). The order is partly made in justice to the incum- 
brancers, partly for the benefit of the estate, lest the incum- 
brancers should proceed in respect of their unpaid interest; 
but if they do not apply for it, they are presumed to be content 
with their security for principal and interest, and the estate 

if) Per Sir T. Plumor, T. & R. 177. (z) Ruscombe v. Hare, 2 Bli., N. S. 

.(«/.) In Serjeson v. Scaley, cited id. 192. ' 

(d?) T. & R. 167, 178. * (a) Bertie v. Lord Abingdon, 3 Mer. 

(y) Lancaster v. Evors, 10 Bear. 660. 

266, 154. 



974 


WHEN INTEREST ALLOWED 


remains burthened with the arrears, for which there is no equity 
against the surplus rents paid over by the receiver. 

1666, A mortgagee who comes to the Court of Bankruptcy 
for the realization of his security, is entitled to interest upon 
his debt to the date of the order of adjudication, and when there 
is a surplus, to interest from that time (&) ; and the same rule 
applied to a liquidation under an inspectorship deed executed 
under the Bankruptcy Act, 1861 (r*); but under peculiar 
circumstances, as where the mortgagee at the request of the 
assignees has postponed the sale for the purpose of getting a 
better market, or has made some other special agreement with 
them, interest after tlic bankruptcy will be allowed (rf). 


Of Payment of Interest on Arrears of Annuities, and on 
Pond and Judgment Debts. 

1666. As a general rule, interest is not allowed upon 
arrears of an annuity, though it be charged upon land, but 
under special circumstances only. It was held by Lord Havd- 
wicke, that if the annuity "were given for maintenance, or 
there were a penalty for securing the payment of it, interest 
should be given on the arrears («f). But the rule as to mainte- 
nance has not been followed (/*) ; and it has been long held, 
that the security of a bond and penalty raises no equity for 
interest on the arrears, because no interest was recoverable at 
law on a judgment debt, tliough damages were given in the 
nature of interest (5^). And the disinclination to give interest 
has gone so far, th&t the coiui; has even refused it when the 
annuity had been enjoyed for many years, and the assignee 
liad been deprived of possession by the act of the court ; and 


(h) Badger, Exp., 4 Ves. 166; Ken- 
BiDgton, Exp., 2 M. & A. 300; liub- 
bock, Exp., 9 Jur., N. S. 8a4; Bank. 
Boles, 1870; Nos. 77, 137. 

(c) Savin, Be, L. R., 7 Ch. 760. 

(jd) Kensington, Exp., 2 M. & A. 
800. Bee the principle of this role dis^ 
cussed in Griffith, Bankruptcy, 641. 

(e) Newman v, Auling, 3 Atk. 579; 


see also Ferrers v. Ferrers, Ca. t. 
Talb. 2. 

(/) Tew V. Earl of Winterton, 1 
Ves. jnn. 460; Creuze e. Hnntcr, 2 
id. 167 ; and see Mellish v. Mcllisli, 14 
Vos. 616. 

(ff) Booth V. Lejeester, 3 My. & C. 
469; Gaunt v. Taylor, 3 My. & K. 
302. 
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this, although the fund out of which it was payable Avas pro- 
ductiTG, and the interest of it actually went into the pocket 
of the owner of that fund (A). But this seems to have been 
an extreme case ; and though mere legal delay be no ground 
for giving interest, either on an annuity or a judgment (i), 
yet it seems clear at the present day, that if the annuitant 
had the means of recovering his annuity at law, but was 
restrained from doing so at the insbrnce of the person liable 
to pay the annuity ; or if the latter come for the help of the 
court against the hardship to which he would be exposed at 
laAv, the court will give interest on the arrears, on the prin- 
ciple of restoring the annuitant to the position he would have 
been in if the court had not interfered (A). And if the person 
liable to pay the annuity have grossly misconducted himself, in 
evading payment of the annuity (/), or in disputing its exist- 
ence on unjust grounds, as by setting up the destruction of a 
bond after admitting that it was caused by an accident (m), or 
have otherwise, by his conduct or absence, delayed the pro- 
ceedings of the creditor, interest will be given : especially if 
the person liable to the payment were a party to the creation 
of the obligation (w). 

Interest has been given on the aggregate amount of arrears 
due at the death of tlie surviving grantor of an annuity, the 
fund having been accumulating for many years in court, and 
there having been no person for a long time after the death 
of the surviving grantor who could have been sued on the 
judgment (o). ^ 


1667. To avoid circuity of action the court will also give 


(A) Per Sir J. Leach, cited 3 D. & 
W. 138. 

(i) Martyn v. Blake, 3 D. & W. 125; 
Berrington v. Evans, Younge, 276; 
Earl MansSeld v. Ogle, 4 Do G. & J. 
38. 

(k) Booth V, Leyeester, 1 Keen, 247; 
Taylor v. Taylor, 8 Hare, 120. 

(l) Martyn Blake, 3 D. & W. 
126. 


(m) Crosse v. Bedingdeld, 12 Sim. 
35; and SCO 10 Hare, 136. 

(a) Booth V. Lcyccstcr, 3 Myl. & O. 
459. 

(p) Iiydo V. Price, 8 Sim. 678. But 
this decision is not a stnmg one. It 
was pronounced before judgment was 
given on the appeal in Booth v. Ley- 
cesier, 3 M. & C. 450; see Jenkins v. 
Briant, 16 Sitn. 272; and see 10 Hare, 
135. 
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interest where there would be a clear case for damages at law^ 
under a covenant for payment of the annuity, and it is clear 
that the measure of damages would be the amount of the 
arrears with interest thereon (/>); as if there be a covenant 
to indemnify the annuitant against prior incumbrances, by the 
claims of the owners of which, the perception of the annuity 
was prevented, especially if this have occurred in consequence 
of the acts of the covenantor. Ihit such a case will not arise 
on a mere covenant to pay the annuity, with a clause enabling 
the annuitant to enter and hold until payment of the an- 
nuity, and of such costs, losses, damages and expenses, as shall 
be occasioned by non-payment thereof; for such expressions 
only amount to an indemnity against the costs incident to 
entry and possession, and loss from enforcing the security {q). 

1 668. Although, as a general nde, the court refuses interest 
on arrears, yet, if the annuitant have entered into possession, 
he will not be obliged to (][uit possession unless the grantor 
will allow him interest ; but he cannot have this relief on the 
ground that there >vas a power in the grantee to enter, if he 
did not do so. The grantee must first avail himself of his 
remedy, and then seek the consequent relief (r). Nor will it 
be assumed («), in favour of the claim for interest, that the 
annuitant would have used his legal remedies, but for the 
presence of a receiver appointed by the court ; nor admitted, 
that by reason of the receiver’s appointment, the annuitant 
is to be considered as having been restrained from using his 
remedies. And thq annuitant will not even have the benefit 
of an accidental union in himself, of the right to the annuity, 
and the title to the term by which it is secured, where there 
is a contest respecting the annuity; on the ground that the 
annuitant may not, as a trustee of the annuity, use for his own 
benefit a power thus accidentally acquired. 

(j 9 ) Marty n v. Blake, 3 D. & W. (r) Robinson v. Cumniing, 2 Atk. 
126; see also Gay V. Cox, 1 Ridg. P. C. 409; Booth Leycoatcr, 3 My. & C. 
153. * 469. 

(q) Booth V, Lejeester, 3 M. & C. («) Taylor r. Taylor, 8 Hare, 120. 
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1668. Altliough interest will be given where the arrear has 
been caused by the act of the party liable fo¥ the payment, 
in taking away the legal right of the annuitant, it is diflerent 
>vhere there is a substantial dispute as to tlie annuity, in 
consequence of which the money has been brought into court 
for the benefit of all partics*(#). Where the fund in court 
has been invested, application should be made to the coiut to 
set aside and keep distinct a part of the fund or income 
required for satisfaction of the annuity ; and if this be omitted 
and the accumulations be carried to a general account, the 
profit produced by a part of the fund will not be separated 
for the benefit of the annuitants. This application, it seems, 
should be made immediately after the title <o the annuity has 
been established (m). 

1 670. The order that a (ireditor, whose debt does not carry 
interest and who shall establish it before the judge in chambers, 
under a decree or order in a suit, shall be entitled to interest at 
the rate of 4/. per cent, per annum from the date of the decree, 
out of any assets which may remain, after satisfying the costs 
of the suit, the debts established, and the interest of such debts 
as by law carry interest (a*), makes no alteration, it seems, in the 
general rule concerning interest on arrears; it does not mean 
that all debts, whenever due, are to bear interest from the date 
of the decree, but that debts proved after the decree shall bear 
interest from the time when they arc proved ; and it has been 
held in an sidministration suit, that, after payment of the debts 
due from the testsitor, the /assets might be made liable to in- 
terest upon arrears of an annuity, at the Jpespectivc times of 
their becoming due after the date of the decree ( y). 

Nor is the practice of the court in this matter affected 
at all by 3 & 4 Will. 4, c. 42, s. 28 (1833), which gives to 
juries, at the trial of an issue or inquisition of damages, power 
to allow interest to creditors upoir debte or sums certain ; nor 

(O Taylor v. TayloY, supra. (a?) Cons. Ord. XLll. r. 10. 

(k) Bootli V. Lcycestcr, 3 My. & C. (^)’ l^iiiisonz'. Lainson, 17 Jur. 1044; 

459. is Beav. 7. 

3 K 


M. VOL. ir. 
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by 1 & 2 Viet. c. 110, ss. 17, 18, which giyes interest on judg- 
ment debts {z). • 

1671 . Bond debts generally carry no interest, either at 
law or in equity, beyond the amount of the penalty, which 
is taken to represent by the agreement of the parties the 
ultimate amount of the debt. But tlie conduct of the obligor, 
the interference of tlie court, and other special circumstances, 
make in this case also exceptions to the general rule (a). 
And if there be a bond and a mortgage to secure the same 
sum, with all interest that may grow due thereon, interest 
will be carried under the mortgage beyond the penalty of the 
bond ; for the amount of the penalty is not to prejudice the 
mortgage (4). And it matters not whether the mortgage 
precede or follow the bond. Interest will also bo given in 
such a case wlicrc the mcirtgagor is a surety, as the creditor 
may make the mortgage as available as if it were given by 
the principal debtor. But a trust for payment out of tlie 
proceeds of real estate, of bond debts, together with the 
interest due and to grow due for the same, to the day of 
payment, w'ill not(c) carry interest beyond the penalties of 
the bonds; for, as interest does not grow due beyond the 
penalties, by virtue of the rule under consideration, the trust 
will be satisfied by payment of interest to the amount of the 
penalties. 

1672. Tt has been said(d), that if the bond be tacked to 
another security, as to a mortgage for securing other sums, 
the mortgagor may.not redeem unless he will pay the interest 
which is above the penalty. This is doubted by Mr. Powell (e), 
because tacking is only to avoid circuity of action ( 1014 ), but 

(s) Re PoweU’f} Trust, 10 Hare, 134; (&) Clarke v. Lord Abingdon, 17 

Earl Mansfield v. Ogle, 4 De G. & J. Yes. 106. 

38. , (e) Hughes v. AVynne, 1 My. & K. 

(a) Tew V. Earl of Winterton, 3 20; Clowes v. Waters, 16 Jar. 632. 

Bro. C. C. 489; Mackworth v, Thomas, (<2) Peers v. Baldwin, 2 Eq. Ca. Abr. 
6 Yes. 329; Clarke v. Seton, 6 Yes. 611. 

411; Atkinson v, Atkinson, 1 B. & Be. (a) Fow. Mort. 366, ed. 6. 
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It is supported by Mr. Coventry (^f) on the ground, that the 
excess of interest .may be tacked in the nature of further 
advances. The doubt of Mr. Powell seems more correct in 
principle than the reason against it ; for a bond is allowed to 
be tacked to prevent a circuity of remedy in respect of a 
recoverable debt, and not to make a new remedy where there 
was none before: and we have seen that, as a general rule, 
there is no remedy for interest beyond the penalty. Neitlier can 
interest in arrear be turned in such a manner into principal, 
as the treating it as a further advance would imply (1678). 
The proposition may, however, be supported upon the prin- 
ciple, that a person, who comes for the aid of equity to 
compel redemption, must do equity by payment of all in- 
terest ; and the rule has been so laid down wbere a mortgagee 
has tacked a judgment to liis mortgage (//). 

Interest has been given beyond the penalty to a judgment 
creditor, who was a trustee in possession under the will of the 
debtor, on the ground that he might have retained the rents 
(though he did not do so) to pay the interest due to himself, 
and that but for the filing of the bill he would have retained 
possession as trustee (A). 

1673. By 1 & 2 Viet. c. 110, s. 17, every judgment debt 
in England (which includes a debt for which a judgment has 
been given as security) (i), and by 3 & 4 Viet. c. 105, s. 26, 
every debt due on a judgment, not confessed or recovered for 
any penal sum, for securing principal and interest in Ireland, 
bears interest at the rate of 4/. per cent, per annum, until 
satisfaction from the entering up of the judgment ; t. 
from the entry of the incipitur in the Master^s book (A). 
It has been laid down of the Irish and it follows of the 
English act, that no change is made in the character of the 

(/) Pow. Mort. 355, note ( 7 ). 619. 

(ff) See Godfray. v. Watson, 3 Atk. (A) Fisher v. DadcHng, 3 Scott, N. U. 
617. 616; .3 M. & G. 238; Newton p. G. 

(A) Atkinson v. Atkinson, .1 Ba. A * J. B. Co., 16 M. & W. 139; 16 L. J., 
Be. 239. N. S., Ex. 276. 

(t) Knight p. Bowyer, 4 De G. ft J. (1) Heniy p. Smith, 2 D. & War. 381. 

3 R 2 
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judgments, but that the Statute of Limitations continues to 
bar the interest given on the judgment debt. 

The 18th sect, of 1 & 2 Viet. c. 110, which gives to decrees 
and orders of court the force of judgments, does not, in com- 
bination with sect. 17, make a person ordered by the court to 
pay a sum of money, the amoimt of 'which is to be ascertained 
by inquiry, liable to pay interest on that sum between the 
date of the decree, and the time at which the amount payable 
is ascertained (»/). 

1674. Wlicncver a decree is made by the Court of Chan- 
cery (172), in which the payment of any costs previously 
taxed cither in the suit or proceeding in which such decree 
or order is made, or in any other suit or proceeding, is 
ordered, and whether the certificate of such previous taxation 
have been made before the passing of the a(5t, or shall be 
made thereafter, the court or judge making such decree or 
order may order the amount of such costs as taxed, including 
the certified costs of taxation, to be paid with interest, at the 
rate of 4/. per cent, per annum from the date of the certifi- 
cate; the amount of sucli interest to be verified by affidavit, 
and to be payable and recoverable out of the same fund, and 
in the same manner, as the amount of such costs {n ). 

Of the Conversion of Interest in Arrear into Principal 

1676. It was said(e) to be always a rule, that the assig- 
nee of a mortgage shoidd have interest for the interest due 
at the assignment; but now(/i), if there be an arrear of in- 
terest on a mortgage, and an assignment be made by the 
mortgagee with the concuiTcnce of the mortgagor, the in- 
terest paid by the assignee shall be taken as principal, and 
carry interest; but where it is assigned without the concur- 
rence of the mortgagor (unless it seems (^) he first refuse, 

• 

(m) A.-G. V. Lord Carrington, G 271; Earl of Macrlesfield v. Eiiton, 1 
Bear. 400. Vern. 168 ; Matthews Walwyn, 4 

(a) The Attomoyn and Solicitors Vea. 118; Chambers e. Goldwin, 9 
Act, SS'Se 24 Viet. c. 127, s. 27. « Yes. 264; Mangles v. Dixon, 8 U. L. 

(<») Anon., 1 Ch. Ca. 268. C. 737. 

(/^> Ashenhnrst v. James, 3 Atk. (^) Anon., Banb. 41. 
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either to pay off the debt, or to join in the assignment), the 
assignee must take only upon the same terms with the as- 
signor : that is, he will be entitled as against the mortgagor 
to no more than is actually due on the security, without 
retcrciice to what he may have paid, and tlie interest which 
he pays ivill not be taken as principal (1490). 

1676. Tlie mere privity or assent of the mortgagor to the 

account is not sufficient (r) to change the interest into prin- 
cipal, oven if he sign the account; for no intent is thereby 
shown io alter the nature of that part of the debt which consists 
of interest. On the other hand, conversion may take place on 
the mere written (sonsent of the mortgagor, or person entitled 
to redeem, without his being actually a party to the assign- 
ment, or even on inference of his consent arising from hi? acts 
or from his acquiescence ; thus where interest had been paid 
for many years upon an ascertained balance of principal and 
interest, reported due at the date of a decree for sale, the 
court infiirrcd an agi’ccment that interest should be paid as 
the price of forbearance to enforce the sale (.v). And again, 
where a jniisnii incumbrancer, who had purchased the equity 
of redemption under a decree of the court, took in two judg- 
ments prior to a mortgage security, at the desire of the mort- 
gagee, who Avas unable to take them in himself, the court 
considered (#) his consent to be equivalent to bis joining in 
the deed, and alloivcd the judgment creditor interest on all 
that he had paid. * 

• 

1677. Inquiries will be directed as to what is duo on the 
mortgage, and what has been paid by the assignee (m). If it 
be denied that anything was due at the time of the assign- 
ment, the inquiry will be, what ivas due at the time of the 

(r) Brown v. Barkham, 1 P. Wms. to the principal, upon nssigriment, after 
6»2. forfeiture b}' non-payment of interest, 

(«) McCarthy v! Llandaff, I Ba. & tbongh the time for payment of tlie 
Be. 376. ^ principal had not arrived. See Glad- 

(t) Ashenhurst r. James, 3 Atk. wyn v. Ilitchman, 2 Vern. 136. 

271. There seems formerly to have (u) Smith v. Pemberton, 1 Ch. Ca. 
been a practice of adding the iotereat 67. 
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mortgage, what at the time of the assignment, and what 
remains due; and if it appear as the result of the inquiry 
that nothing was due at the time of the assignment, the 
assignment will be declared void as against the estate of the 
mortgagor.' But if otherwise, and the assignment were made 
without the mortgagor’s privity, he or those claiming under 
him will be at liberty to redeem on payment of what has been 
found due on the original security (:r). 


1678. Interest upon arrears, or upon fines for nonpay* 
ment of principal and interest, is not allow^ed by the court 
where there is no conti*act for it(y). And before the abo- 
lition of the usury laws there could be no payment of such 
interest by virtue of an original stipulation in the mort- 
gage deed, but tlie interest must first be due, before any 
agreement to turn it into principal would hold good( 2 r). It 
was decided at an early period by Lord Keeper North (a), 
that such interest as was reserved in the body of the deed 
should be reckoned principal ; because, being ascertained by 
the deed, an action of debt would lie for it, and it was reason- 
able that damages should be given for its nonpayment. But 
this doctrine assumed the validity of the bargain, which Tvas 
afterwards denied, on the ground of usury; and upon that 
groimd alone the rule just stated appears to stand. For, 
although Lord Eldon said, that sueh a bargain was neither 
illegal nor unfiiir, he added that the court would not allow it, 
because it tended to usury, though it was not usury (6) ; and 
another learned judgp (c), who questioned the accuracy of this 
language, considered that the doctrine could not be supported, 
except on the ground that, some advantage being supposed to 


(d?) Matthews V. Walwyn, 4 Ves. 
129; Lnno v. St. John, cited there. 

(y) Proctor «. Cooper, Pro. Ch. 110; 
Thornhill v. Evans, 2 Atk. 3.W; Par- 
ker r. Butcher, Ij. R., 3 Eq. 762. 

(z) Lord Ossulston «. Lord Yar- 
month, 8s]k. 449; Broadway v. More- 
craft, Mos. 247 ; Sir Thomas Meer’s 
case, cited For. 40; Champion, Exp., 
8 Bro. C. C. 440; Bevan, Exp., 9 Vcs. 


223; Morgan v. Mather, 2 Ves. jun. 
2J. 

{a) Howard v. Harris, 1 Vern. 194. 

(b) Chambers «. Goldwin, 9 Ves. 
271. 

(c) Alderson, B., in Blackburn v. 
Warwick, 2 Y. & C. 92; see also 
Sackett v. Bassett, 4 Mad. 88, where 
an issue was directed. 
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arise to the mortgagee, ultra the 5/. per cent, interest, and that 
advantage being secured hj an original stipulation, the contract 
savoured of usury. The getting a collateral advantage has also 

been mentioned as a reason for the rule (r/), but this seems to be 
merely a form of usury (e) ; and if it be, as it clearly is 
lawful to turn interest into principal by agreement after the in- 
terest has become due, and provided there be no oppression, 
there seems no reason^ save that of usury, why the like bargain 
may not be made on the original contract, when the parties are 
dealing at arm’s length, and the mortgagor may be able to 
choose his own lender. It is therefore submitted, that, wuth 
the abolition of the laws against usury, all reason for the jirohi- 
bition of original contracts to turn interest into princijml, except 
where fraud and oppression are in question, has ceased (^); and 
it is believed that such a contract is now generally considered to 
be valid (349). 

It has been said, that interest upon interest in arrear, when 
the mortgage is paid ofl^ is never allowed in equity (A) ; which 
probably depends on the rule that interest on arrears will not be 
given on an agreement made before the arrears were due ; but 
such an agreement for the reason given above would probably 
now be held good. 

1679. A mere notice by the mortgagee to the mortgagor is 
not sufHcient to tiii-n arrears of interest into principal. The 
debtor must distinctly assent to the demand. The agreement 
must also be made fairly, and is generally and most properly 
upon the advance of fresh money (i). It is clearly not looked 
upon with favour by the court, and will b5 avoided by circum- 

(fl) 9 Vcs. 272; pev Lord Eldon. tlmt the second transaction was a satis- 

(c) Sec Barnard v. Young, 17 Vcs. faction of the first mortgage, bnt M'na 
47; Leith v. Irvine, 1 My. & K. 284. itself void for usury; thus holding the 

(/) Blackburn r. Warwick, 2 V. & sariio deed to bo at once good against 
r. 92 ; 6 L. J., N. S., Ex. £q. 16; the creditor for one paq308e, and bad 
Thornhill v. Evans, 2 Atk. 381. for aiioiPher. The question of usury 

‘ (^) In a case in which, after iutcrest afterwards wont to a jury. (Snekett t*. 
had become due, this mortgagee took a Bassett, 4 Mad. 58.) 
second security for a sum composed of (A) Thornhill v, Evans, 2 Atk. 3^H). 
the principal and interest already due, * (4) Tompson v. Leith, 4 Jur., N. S. 

with interest on that interest, the mas- 1091; Thornhill v, Evans, supra, 
ter curae to the singnlar conclusion 
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stances which show extortion ; as if the Interest on the arrears 
be fixed at a higher rate than that on the original security. 

The infant heir of the mortgagor has been held (J) bound by 
an agreement of this kind^ made to prevent the mortgagee from 
entering; it being clearly for her benefit, and made with the 
privity of her nearest relations. According to the present doc- 
trine interest in sueli a case would not be allowed ; and even 
where tlie transferee of a mortgage, by pajnnent of arrears of 
interest and costs, had pr(?served the estate from a forced sale, 
it appears to have been assumed that he should only have his 
principal without interest (A) ; though the denial of interest 
seems to be inconsistent with the practice adopted in salvage 
cases (1627, 1664). 

Such an agreement, made by the assignee of the equity of 
redemption, in trust for the j)ayrnent of debts, and to pay the 
surplus to the mortgagor, has been held (Z) to bind the mort- 
gagor’s heir, though no party thereto. 

But when made in favour of the first mortgagee, it will not 
hold against later incumbrancers of whom he had notice ; for 
the same reason which prevents a mortgagee from tacking fur- 
ther advances against such subsequent incumbrancers (iw). 


O/* Cornputmff subsequent Interest. 

1680. It was formerly the practice, upon enlarging the time 
for payment of the mortgage debt (1688) to direct subsequent 
interest to be com])uted on the aggregate amount of principal, 
interest and costs found due by the former report, and from the 
confiiination thercof«(w); the reason of which was, that as the 
fiirther time was given to the mortgagor, by tlie favour of the 
comi;, he was put upon terms, by which the other party Avould 
be indemnified for the delay ; or, it has been said (o), that he 
might sufler for disobeying the order of the court for payment 

(7) Earl Chesterfield n Lafiy Crom- (wi) IMgby Craggs, Ambl. 612; 
well, 1 Eq. Ca. Abr. 2S(5. 2 Eden, 201. 

(Jt) Cottrell f?. FiDiicy, L. R., 0 Ch. (a) Bickham v. Cross, 2 Ves. 471; 
541. Crenze v. Hunter, 2 Ves. jun. 167; 

(1) Craway V. Sbrimpton, 2 Kq. ' Turner v. Turner, 1 Jac. & W. 39. 

Ca. Abr. 738; 6 Bro. P. C. 187. (a) Brown v, Barkham, 1 P.'Wms. 

662. 
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on the day fixed. But the practice was not followed in suits in 
wliich the delay was not granted by the favour of the court, and 
it seems not to have prevailed in suits for sale and payment of 
incumbrances (p) ; the distinction between such suits in which 
the delay does not arise from tlie default of the mortgagor, and 
in which the practice might be highly injurious to the interests 
of other creditors, and suits for foreclosure, having been long 
recogniz€'.d ; but in a suit for sale, an order has been made to 
compute interest on the principal only, without prejudice in case 
there should be a surplus (y). 


1681. At the present day, it is the practice in suits for 
administration, where the mortgaged estate lias been sold, to 
compute subsequent interest on the principal on]y(r). In fore- 
closure suits, when the time for redemj)tion is enlarged, on pay- 
ment within a short time of the interest and costs (^), subsequent 
interest can of course be given upon the principal only (/). Jiiit 
if the court should enlarge the time without imposing this con- 
dition, or requiring payment of interest on the whole principal, 
interest and costs, it will be payable on the principal and costs 
only (i/). 

1582. Where interest runs on the whole sum found due by 
a certificate, it so runs only from the confirmation of the certi- 
ficate, and up to that time on the principal only (x). 


1 683. Wlierc^ the question of interest is not reserved by the 
decree, it is properly a matter of rehearing,^ or to be determined 
on further consideration wdierc it is reserved, and should not be 


(7;) IlaiTis V. Harris. 3 Atk. 722. 

(//) Neal V. A.-G., Mos. 240. 

(/•) Wliatton V. Craiioek, 1 Keen, 
207; 0 L. J., N. S., Ch. 178; Brcwiii 
r. Austin, 2 Keen, 211. 

(rf) Edwards v. CiinliiTc, 1 Mad. 287; 
Jones V. Creswieke, *3 Sim. .S04; Monk- 
house r. Corporation of Bedford, 17 
Ves. 381. 

(t) Brewin v, Austin, 2 Keen, 21 1 ; 
Whatton v. Cradock, supra ; notwith- 


standing Brucre v, Wharton, 7 Sim. 
483. 

(w) Whitfield V. Koberts, 7 Jur., N. 
S. 1268. In Wilkinson v. Charlcsworth, 
2 Beav. 470, interest was given on the 
principal only, though the time for 
payment had been allowed to expire, 
(a?) Jacob v, Plarl of Suffolk, Mom. 
*27; Kelly v. IaiixI Bellow, 4 Bio. T. C. 
495. 
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brought forward by petition ; .which is only pro 2 )er for carrying 
out the directions of the decree (y). 


Of the Right to set off Interest. 

1 684. If the mortgagee purchase and take possession of the 
estate^ and no interest be paid either on the mortgage debt or 
the purchase-money before completion, there will be a set-off 
pro tanto from, the date of possession ; and the interest will be 
payable on the balance of the purchase-money only {z). But 
the devisee of the mortgagor is not entitled, on redemption, to 
set off the arrears of interest on a legacy bequeathed by the 
niortgagee to the mortgagor, against the amount due on the 
mortgage ; because set-off does not take effect ipso jure^ or 
without a {)rocess in our courts, but the debts subsist notwith- 
standing the cross demands, and may be separately assigned ; 
and if tlic mortgagor had sold the estate subject to the mort- 
gage, the ]jnrchascr could not have come for such an account. 
It seems, however, that before the death of the mortgagor, the 
set-off might have been directed, upon taking the accounts (a). 

Where incumbrancers liad enforced their lien against the 
assignees of the bankrupt’s estate, in a Chancery suit, in which 
the subject of the security had been sold, and the proceeds ap- 
plied ill reduction of the debt, the mortgagees, iji proving for 
the residue, were allowed to set off the income of property 
accruing after the bankrajitcy, against the interest on the debt 
since the same period (6). And where there is delay in carry- 
ing out the order for sale, the equitable mortgagee may apply 
the rents in reductidh of interest accruing after the order, and 
to the date of the account (c), though generally he cannot have 
or prove for it beyond the date of the order of adjudication (rf). 

(y) Greuze' v. Hunter, 2 Vea. jun. (ft) Fcnfold, Exp., Barker, Jte, 4 De 
164; Goodycre v. Lake, Anibl. 584; G. & S. 282. 

and see in Lord Midleton v, Eliot, 15 (e) Ramsbottom, Exp., 4 Dea. & 

SSim; 581. Gh. 198; 2 Moiit. & A. 79; 4 L. J., 

(s) Wallia v. Bastard, 4 Dc G., M. N. S., Bank. 33. 

& G. 28l. • (d) Badger, Exp., 4 Ves. 165; Lub- 

(a) Pettat v. Ellis, 9 Ves. 563. bock, Exp., 9 Jar., N. S. 855. 



RIGHT TO ARREARS OF INTEREST. 


987 


Of the Right to Arrears of Interest under the Statutes of 
Ifimitation, 

1686. It was provided by 3 & 4 Will. 4, c. 27, s. 42, that 
after the 31st day of December, 1833, no arrears of rent or of 
interest in respect of any sum of money charged ujion, or pay- 
able out oi^ any land or rent (which includes the interest of a 
married woman in the proceeds of land devised in trust for 
sale (f) ), or in respect of any legacy, or any damages in re- 
spect of such arrears of rent or interest, shall be recovered by 
any distress, action or suit, but within six years next after the 
same respectively shall have become due, or next after an ac- 
knowledgment of the same in writing shall have been given to 
the person entitled thereto, or his agent, signed by the person 
by whom the same was payable, or his agent (1200); provided 
that wliere a prior incuinbrancer (wliieli includes a judgment 
creditor (^), but not a trustee holding outsfaindlng interests 
upon trust for the person claiming the benefit of the pro- 
viso (/i)), shall have been in possession or rcceiiit of the rents 
and profits within one year before an action or suit shall be 
brought by a puisne incumbrancer of the same land, the puisne 
incumbrancer may recover in such action or suit the arrears 
which have l)ecome due during the whole ])eriod of the prior 
incumbrancer’s possession or receipt, though such time may 
have exceeded six years (1688). 

Before the day appointed for this act to take effect, viz., on 
the 1st of June, 1833, another act, being c. 42 of the same ses- 
sion of parliamcnf, came into force; by Avhich twenty years was 
assigned (s. 3) as the time of limitsition for actions of covenant 
or debt upon any bond or specialty, and this, which w^as at first 
confined to England, was in 1840 extended to Ireland by 3 & 4 
Viet. c. 105, s. 32. 

The construction of these enactments is(i), that no more 

(/) Bowyer v. WiKxlman, L. R., S Sims r. TRomas, 12 A. & E. 63fi; Jlnr- 
£q. 313. visson v, Duignan, 2 D. & Wnr. 295; 

(g) Henry t\ Smith’, 2 ID. Sc War. 390. llcxlges r. Croydon Canal Co., 3 Ucav. 

(A) Chinnery v, Evans, 11 H. L. C. 86; Hunter Nockolds, 1 Mao. & 
116. G. 641; 1 H. & Tw. 644 ; 19 L. J., 

(i) Paget f?. Foley, 2 Bing. N. C. N. S., CK. 177; Hughes v. Kelly, 3 D. 
679; 8 Sc. 120; Strachan «. Thomas, & W. 482; Ilumfrey w. Gery, 7 C. B. 
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tlian six years’ arrears of rent or interest can be recovered 
against tlie land, by force of 3 & 4 Will. 4, c. 27, s. 42, in 
respect of any sum charged upon, or payable out of, any 
land or rent; unless the existence of a trust to secure the 
debt and interest brings the case within the exception as to 
express trusts (j\ provided by sect. 25 of the same act ; and 
that under 3 & 4 Will. 4, c. 42, and the Irish act, interest may 
be recovered fov twenty years by action of covenant or debt on 
the specialty.’ 


1686 . Before the courts had arrived at the conclusion 
above pointed out, as to the true construction of these statutes, 
it had been held (A) by Sir J. Wigrain, V.-C., that the pro- 
vision of c. 42 of 3 & 4 Will. 4, was an •exception out of the 
enactment of c. 27, not merely — as limited by tlicse authorities 
— enabling the interest of money charged on land, and secured 
by specialty, to be recovered against the person of the debtor, 
by action on the bond or covenant, but that it was a complete 
exception for all purposes ; so that ivhere the debt was secured 
by specialty, the twenty years’ interest might be recovered, as 
well against the land, as against the person of the debtor. 
This, as a general decision, cannot now be supported; but 
so far as it rested upon the particular circumstances of the 
ease (and the Vice-Chancellor’s observations show that in a 
great measure, though perhaps, not entirely, it did rest upon 
those circumstances), it appeal's to remain unaffected by the 
other authorities. In the case before V--C. Wigram, the 
author of the incumbrances was not alive, as he was in the 
later case of Hunter v. Nockolds (/). Now, we have seen, that 
altlioiigh a mortgagee cannot tack the covenant or bond of the 
mortgagor against him to the mortgage, yet to avoid eircuity 


R. 5fi7; Yoinig r. Lord Waterpark, 13 
Sini. 204? 16 L. J., N. S., Ch. 63} Cox 
V, Dolman, 2 De G., M. & G. 392; 
8now V. Booth, 2 K. Sc J. 132; 8 Dc 
G., M. & G. 69; Shaw r. JohiiHon, 
1 Dr. 4c Sm. 412; Lc\<^i8 r. Diincomlie, 
29 Beav. 173; 7 Jiir., N. S. 693; Roui^ 
r. Bell, 30 Beav. 121; 7 Jur., N. S. 

irss. 


{j ) But as to express trusts, see now 
the Judicature Acts, 36 & 37 Viet, 
c. 66, 8. 25 (2); 37 & 38 Viet. c. 83, 
8. 2; and the Real Property Limitation 
Act, 1874, 37 & 38 Viet. c. 67, s. 10 

(672). 

(A) Du Viaier v. Lee, 2 Ilure, 326; 
12 L. J.. N. S., Ch. 346. 

(0 1 Mac. & G. 640. 
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he may do so against the heir ( 1014 ): and all the authorities 
shoiy that though the mortgagee can recover but six years* 
arrears of interest against the mortgaged estate^ he may recover 
for twenty years under the covenant. Part therefore of the 
debt may be considered to be secured by the mortgage, and 
other part by the specialty ; and tlie mortgage debt, and the 
specialty debt, may accordingly bo tacked against the heir 
of the mortgagor, where he is bound by the covenant (?«) ; 
provided tliere be no creditors, or persons having a lien on 
tlfe estate subsecpient to the mortgage, whose rights, according 
to the rule of tacking just referred to, would interfere with 
this process. And tliis, it seems, may be done in a redemption 
suit (n), although no case for tacking have been made on the 
pleadings, for there the court puts the mortgagor, wIjo is 
seeking rtdief against the legal rights of the mortgagee, upon 
the terms of paying all that is due ; but in a foreclosure suit 
the court, although recognizing the right to tack the interest, 
whether by virtue of a covenant contained in the mortgage or 
ill some other deed, has refused to allow It, where no case was 
made for that kind of relief on the pleadings (o). 

1687 . The 42nd section of 3 & 4 Will. 4, c. 27, docs not 
apply to an annuity charged on personal estate, tlie yearly 
payments not being considered as interest in respect *of a 
legacy (/?). But it applies to an annuity payable out of land 
by virtue of the words arrears of rent because the inter- 
pretation clause speaks of annuities charged on, or payable 
out of, land. It has been held (y), in a suit by a mortgagor, 
to recover the surplus of purchase-money* arising from the 
sale of the estate by the mortgagee, that the latter, by reason 
of the statute, could retain only six years* arrears of interest ; 

(f») Dn Vigier v. Lee, 2 Hare, 326; («») Sinclair v, .fackson, 17 Boar. 

12 L. J., N. S., Ch. 346; FAvy v. Nor- 405. Bat Du Vigier r. Leo was a 
wood, 5 De G. & Sin. 240; IG Jar. 403; forcclosnro •suit, and no such case was 
21 L. J., N. S., Ch. 716. In Shaw v. made. 

Johnson, the mortgagor was also living (jf) AshwcU’s Will, Ue, Joh. 112; 

and the case was taken out of the Kuch a. Cullen, 6 Hare, 631. 
statute by the existence of a trust. »(q) Mason v, Broadbeot, 33 Bear. 
(1 D. 8i Sm. 412.), 29G. 

(») Elvy V. Norwood, supra. 
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it beiug apparently assumed tliat the mortgagor copld have 
redeemed on payment, of interest for that time. But, the 
statute points to a proceeding by •the mortgagee to recover 
interest; and it has been observed that it does not follow, 
because a mortgagee who has allowed his interest to run in 
arrear for more than six years before suing, is limited to in- 
terest during that period, that a mortgagor wlio has lost his 
legal right and comes for redemption is to get an advantage for 
his neglect to pay interest. It was, therefore, concluded that 
the mortgagor's bill to recover the suiplus purchase-money *s 
not a suit for the recovery of money ; and in a suit to admi- 
nister the mortgagee’s estate, a petition to apply the produce 
of the sale of the mortgaged estate according to the rights 
of the parties, was held not to be a proceeding to recover 
interest within sect. 42 of the statute ; and the whole of the 
arrears were ordered to be paid to the mortgagee (r). 

A petition for payment of the debt out of money paid into 
court for the purchase of the estate under compulsory powers 
is analogous to a suit for the recovery of the debt, and the 
mortgagee can only recover six years’ arrears («). The words 
‘‘the person by whom the same was payable” (sect. 42), 
denote, not merely the mortgagor, who is the person legally 
bound to pay the interest, but all persons against whom pay- 
ment" of the arrears may be enforct;d by any action or suit. 
They therefore include subsequent incumbrancers, by whom 
the interest may properly be said to be payable, because they 
arc', entitled to pay it in redemption of die prior mortgage, and 
are liable to be made defendants to a suit in equity to compel 
payment out of the land. And where there are successive 
incumbrances, the acknowledgment of the mortgagor alone 
will not, under this section, keep alive the right of the first 
incumbrancer to arrears of interest beyond the period fixed 
by the statute, to the detriment of later incumbrancers who 
have not made any ac!knowledgment (t) (663). 

Judgment debts are clearly debts charged upon land within 

(f^ Edmunds v. Waugh, L. R., 1 E^. (Q Bolding u. Lane, 1 De G., J. & 
418. S. 122; 9 Jar., N. S. 506; oTerruliug 

(«) Stead, Ro, W. N. 1876, 160. S. C. 8 Gif. 661; 8 Jur., N. 8. 407. 
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the act 3 & 4 Will. 4, c. 27, s. 42^ and the iuierest on them is 
interest within that section, and is, therefore, recoverable lor 
six years only(t£); and the rights of the judgment creditors 
to arrears of interest are co-extensive against the real and 
personal estate, there being no more right against the personal 
than against the real estate. 

1688. The exception in 3 & 4 Will. 4, c. 27, s. 42, as to 
the possession or receipt of the profits of land, by a prior 
incumbrancer (1686), relates not merely to the actual land, 
or property which is held by the prior mortgagee, but also to 
the estate or interest therein of the person in respect of whose 
debt possession lias been taken. Therefore (w) the judgment 
creditor of a remainderman cannot have the benefit of the 
exception, so as to get interest beyond six years, on the ground 
that an incumbrancer of the tenant for life has been in prior 
possession ; for if the possession had been vacant as to incum- 
Iwancers, the judgment creditor of the remaindennan could 
not have entered in tlie time of the tenant for life. The 
exception is only in favour of persons who are vraiting, being 
unable to come in during a prior possession, but who come in 
w’ithin a reasonable time after that possession is at an end. 
And apaili from the plain equity of this doctrine the case 
appears to be met by the interpretation clause of the act, 
which extends the meaning of the word ** land ” to any share, 
estate or interest in the several kinds of property which it 
includes. So that the exception may be read thus, where 
any prior mor^agee, &c. shall have been in possession of 
any share, estate or interest in land, &«. wdthin one year 
next before an action or suit shall be brought by any person 
entitled to a subsequent mortgage, &c. on the same estate^ iiiare 
or interest.^^ 

This exception states the only case in which it was intended 
to relieve the creditor from the effect of the previous enactment. 

1689. The • court will not, to avoid circuity of action, 

(«) O’Kelljr V, Bodkin, 8 Ir. Eq. R. Bansso & S. 211. 

390; Heniy Smith, 2 Dru. & W. (r) Vincent r. Going, 1 Jo. & Lat. 
381 ; overruling Kealy c;. Bodkin, 097. 
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enforce an obligation indirectly where the consequence would 
be an evasion of the Statute of Limitations. Therefore, 
where an annuitant filed a bill to raise the arrears of his 
annuity against a purchaser, subject to the annuity, of the 
estate charged, an account of arrears for more than six years 
was refused (?/;), though the result -was to drive the annuitant 
to sue the personal representatives of the grantor of the* 
annuity, upon his covenant, at law, for twenty years’ arrears ; 
the representatives so sued being entitled to sue the pur- 
chaser again, in ecpiity, in respect of their tcistator’s right to 
an indemnity against the covenant ; which circuity might 
have been avoided, by enforcing the same obligation against 
the purchaser in the first suit. The dee.ision, hoAVCver, rested 
much on the circumstances that the covenantor’s representa- 
tives were not parties to the suit, that the obligation was 
personal only, and that there was no proof that the covenantor’s 
estate was damnified. 

The 42nd section of the statute, as we have already had 
occasion to observe, is affected by the 25th section, which 
relates to cases of express tmst (669). 

1 690. It has been determined in England (.r), that a fore- 
(tlosure suit, although in terms it only seeks the exclusion of 
an equity, is in substance a suit for the recovery of the mort- 
gage money, and as sudi falls within sect. 40 of 3 & 4 Will. 4, 
c. 27 ; but this opinion, though at first (y) accepted by Lord^ St. 
Leonards, was afterwards dissented (ar) from by him; because, 
he observes, a foreclosure suit does by no means necessarily, 
though it may incidentally, lead to the payment of the money ; 
but the act applies strictly to an action or suit to recover 
the money secured by any mortgage, &c. The terms of the 
42nd section arc different ; the language being that no arrears 
shall be recovered by any distress, action or suit, not by any 
suit for the recovery df the arrears. Now if, in a foreclosure 
suit, the princij^al and twenty years’ arrears of interest be 

• 

(w) flarrisson r Duignan, 2 D. &« (y) Henry u. Smith, 2 D. & W. 387. 

"War. 296. («) Wrixon v, Vize, 3 D. & W. 104. 

(a?) Hearraan r. Wychc, 0 Sim 576. 
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liaid off, those arrears are recovered by the suit, and are, 
therefore, within the very words of the act («). 

A mortgage of a canal, with the works and rates, is within 
the act 3 & 4 Will. 4, c. 27, and six years’ arrears of interest 
only are recoverable against the mortgaged property (6) ; but 
the tolls of a turnpike are not an interest in land within the 
act (c). 

1691. The operation of the statute as to interest, or anears 
of an annuity, will not be hindered by a mere finding that the 
estate is subject to an incumbrance (rf) ; but it will bo otherwise 
if the person entitled to the charge be a party to the inquiry, 
and have earned in a claim upon which the finding was 
gi'ounded (/.*). 


Of the Rate of Interest 

1692. Where the security docs not exjiressly provide for 
payment of interest after the time fixed for redemption, interest 
at tiie rate reserved to the time of payment wdll still be recover- 
able, — not on the contract, but as damages ( / ) for detention 
of the debt (16) ; and therefore only to the extent of the 
damages laid. The mortgagor therefore, to avoid the payment 
of subsequent interest, must be prepared to pay at the day 
fixed, and must give notice that he will do so. 

It is a well-settled, if not an intelligible rule, that if the mort- 
gagee will stipulate for a higher rate of interest, in default of 
punctual payment, he must reserve the higher rate as the inte- 
rest payable under the mortgage, and provide for its reduction 
in case of punctual payment ( g) ; and cannot effect his object, 
hy reserving the lower rate, and making the higher the penalty 


(a) Sinclair v. Jackson, 17 Beav. 
40» i Dll Yigier «. Lee, 2 Hare, 326. 
(ft) llodgcB r. Crojdon Canal Co., 
Beav. 86. 

(cf) Mcliish V, Brooks, id. 22; and 
see Langham’s Trust; Rc, 10 Hare, 446. 

(rZ) IlarrisBon r. Duignan, 2 D. tk 
War. 295. 

(a) Greenwaj' v, Bromfield, 9 Ilnre, 
201 . 

31. VOL. II. 


(/) Price V. G. W. R. Co., 16 M. & 
W. 244; 16 L. J., N. S., Ex. 87; 3ror- 
gan V. Jones, 8 Kxch. 620; 22 L. J., 
N. S., Kx.* 232 ; Wat kin r. Alorgan, 

6 C. & P. 661; Cook t\ Powlcr, L. B., 

7 K. & I. App. 27. 

(^5 Strode V. Parker, 2 Vcm. 316; 
Jbry r. Cox. Pre. Cli. 160; Walmcslcy 
V, Booth, Bam. Ch. 481. 

3 S 
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for non-payment at the appointed time ; because^ it is said^ an 
agreement of the latter kind, being nomine poence^ is rclioYable 
in equity (A). 

Where the provision is general the mortgagor cannot have 
the benefit of the provision for the smaller rate of interest, unless 
he strictly perform the condition ; he will have no relief after 
the time of payment has j)asscd(a). But if it bo provided, that, 
as often as interest shall be iiaid within the limited time, the 
lower rate sh^ll be accepted, or some equivalent words be used 
pointing to any payment of interest, the mortgagor will not, by 
a single breach of the condition, lose liis right to the benefit of 
it on future payments, but only upon that i>articular occa- 
sion (A): 

1693. It has, however, been supposed (/), that tlie rate of 
interest may be raised, if it be done as tlie price of the mort- 
gagee’s forbearance, the additional interest being then looked 
upon, not as a penalty, but as a liquidated satisfaction agreed 
upon by the parties. And for this doctrine, two decisions have 
been cited as authorities. In the one(»i), the mortgage money, 
which consisted of debts already due to creditors, was made 
payable by instalments, with interest at 5Z. per cent.; and there 
was a covenant, that if the money were not paid at the appointed 
times, or within three months aft^r, the mortgagor, for every 
sum so unpaid, should pay 8Z. per cent, until actual j)ayment. 
The Court of Chancery decreed no more tlian 5/. per cent. in- 
ter! ‘st; but the House of Lords, on appeal, directed interest at 
that rate to be computed upon every instalment for three months 

t 

(7a) Holies r. Wysc, 2 Vein. 289; able by tlie strict terms of the contract. 
Strode v. Parker, id. 316; Nicholls v. ^ it being the usual course to treat intc- 
Maynord, 3 Atk. 619. But there will rest paid under such circumstances ns 
bo no relief in cciuity under an agree- having been paid within tho time fixed, 
went not to call in a mortgage on (Booth -e, Allington, 20 L. J., H.* S., 
punctual payment of interest, though Ch. 138 ; 3 Jnr. N. S. 49.) ■ * 

it be but two or three dayrf^in arrear. (ft) Stanhope v. Manners; sec Bur- 
(IJicks i?. Gardner, 1 Jnr. 641.) rowes v, MoUoy, 2 Jo. & I^at. 621; 

(i) Bonafous v. Rybot, 3 Bur. 1375; Wnyn v, Lewis, 26 L. T. 264. 

Jory .y. Cox, Pro. Ch. ICO; StanhoiKj (7) Pow. Mort. 901, cd. 6. 

V, Manners, 2 Ed. 196. A trustee ft (w.) Burton r. Slattery, 6 Bro. P. 0. 

justified in accepting tho lower rate, 2.3.3. 
after tho higher rate has become pay- 
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after it became due, and from the end of every tlircc months 
interest at 8/. per cent, was allowed according to tlic deed. 
But this decree was made ex parte^ the respondent not liaving 
appeared, and no case having been printed for him. Not a 
word was said of forbearance, nor is any reason given for the 
judgment, and it is not clear how a question of forbearance could 
arise, or why the reservation was less a penalty than in other 
cases. 

The other case(n) in question certainly seems to have turned 
upon forbearance, but it was after the arrear of interest had 
accrued ; the mortgagor on an account of principal and interest 
stated, having desired the forbearance of the mortgagee, and 
promised satisfaction ; upon which promise the court Ihid hold, 
and compelled the mortgagor to perform it by paying the higher 
rate of interest, which in one way or another was reserved by 
the security in default of punctual payment. Now, that upon 
sin agreement made after interest has become duo it may bo 
turned into principal, avc have already seen (1678). No doubt, 
therefore (ci), the parties may stipulate in like manner for a 
higher mlc of interest, but that docs not touch the question of 
enforcing a penalty, entered into before interest has become 
due ; and the case is nothing to the purpose. It is also ill- 
reported and contradictory, for the statement is that the 
mortgage was at 6/. per cent., with a proviso to take 5/., 
Avhich was valid. But Parker, Ij. C., is twice made to say 
in his judgment, that the proviso obliged the party to pay 
6Z. per ccnt.,^in de&ult of paying 5/., AAdiich Avas a penalty, and 
rclievable. 

In the same case it was said, that though the penalty Avere 
relievable if only a very sliort time had happened, it might not 
be so in case of a long arrear of interest ; and that on a Avritten 
promise to make satis&ction for forbearance, the court would 
give the mortgagee some alloAvance in case of a great arrear of 
interest, cA^en though no penalty were reserved. 

In a case,(7?)> heard before the Lords Commissioners in 1690, 

(;0 Brown v. Borkham, 1 P. Wms. * Parker, L. C., in this cose. 

(^) Marqnis of llallifax v. Higgins, 

00 Sec the concluding remarks of 2 Vem. 134. 

3 S2 
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where 51. per cent, was reserved^ and the mortgagor covenanted 
to pay 6/. per cent, if he made default for sixty days after pay- 
inent^ the doctrine above stated was not acted on, but 6/. per 
cent, interest was decreed ; for the covenant, it was said, was 
the agreement of the parties, and not to be relieved against as 
a penalty; but this decision, however judicious in substance, has 
been cleaily ovcrbonie by the current of later authorities. The 
case has been supposed to be misstated (9), but it agrees with 
the registrar’s book ; yet it is singular that in the subsequent 
case of Holies v. JVysc (?•), it is said that the interest in Ilalli^ 
fax V. Higgins was reserv'cd at 6?. per cent., with an agreement 
to accept 5l.\ and the yet later case of Strode v. Parker {s) 
seems to*imj)ly the same. 

Lord Kldon, referring to tlie subject by way of illustration 
only (<), took quite a different view of the doctrine ; treating 
the reservation of the higher interest as a penalty, whether it 
were reserved only on non-payment, or originally, with an 
agreement for reduction on punctual payment; and saying 
that in either case relief might be had in case of non-payment 
at the time, by paying the lesser rate of interest, and putting 
the mortgagee in the same position as if it had been paid at 
the time by giving him interest upon the unpaid interest. But 
although this view of the matter is entitled to great respect, it 
was only put forward cxtrajudicially, and does not seem to be 
consistent with any reported cases. 

1694. Where no rate of interest is fixed by the parties, 
llie court can fix it,^and will adopt the current rate of 51. per 
cent. (?/) ; ivhich also ap2)cars to be the proper rate, where an 
absolute deed is cut down to a security under circumstances 
analogous to those which were formerly applied in cases of 


(q') Powell, Mort. 901, n. (Z). 

(r) 2 Vern. 289. 

(0 Id. 316. 

(^) Seton V. Slade, 7 Ves. 27.3. 

(n) Asliwell v. Staunton, 30 Beav. 
62. In tho CARO of The Change," ‘ 
29 L. T. 147, Swab. Ad. 240, the 
court refused to add to a written !n- 


strameut by admitting ovidence as to 
the rate of interest agreed to be taken 
on n bottomry bond, but pronounced 
fur such a rate as the risk would com- 
mand at the time and place where the 
bond was made, and referred the ques- 
tion to the registrar and merchants. 



Where none is fixed. 


997 


usury (i?). In the case of iurtJier advances, of money 
allowed in the nature of further advances, the interest is 
generally given at the same rate as upon the monies origi- 
nally lent (x). It has, however, been directed to be computed 
after the rate current in a foreign country, where the money 
was expended, the current rate there being less than the in- 
terest reserved hy the mortgage (y); but if it were otherwise, it 
is presumed that the rate of interest reserved by the mortgage 
would be adopted, as in ordinary cases. 

1696. An unwritten agreement to reduce the rate of in- 
terest on a mortgage is good ; but in the absence of evidence 
or presumption of such an agreement, tlic difTerence between 
tlic rate reserved and that actually paid must be made good (r). 
So if a higher rate than is reserved be paid, tlie excess may be 
deducted on discharge of the mortgage (a). 

The morigagee in possession will be allowed only the lower 
rate of interest reserved on punctual payment (6). 

1696. In the days of the usury laws, no more than the 
legal 3*ate of interest was allowed in England on a mortgage 
of land in a foreign country, where greater; interest was lawful ; 
and upon a legacy charged on land in such a country, no 
greater interest was given as a matter of discretion (c). And, 
as a general rule, in otlicr cases, where there is no <iucstion 
arising from the emi)lo 3 mient of money in trade, or from 
other exceptional circumstances, the court allows interest upon 
money at 4Z. per cent. (d). And even where a mortgagee, 
who had been Ict^into possession till he should be paid the 

(t?) See Douglas r. CuWcrwoll, 4 Dc (5) Stains v. Banks, 9 Jar., N. S. 
G., F. & J. 20; 31 L. J., Cb. 344; 1049. 

Utisworth, Re, 2 D. & S. 337. (c) Stapleton v, Conway, 1 Yes. 427; 

(iv) Woolley Drag, 2 Anst. 351. and*see 2 Bar. 1005. 

(y) Qnarrcll v. Bcckford, 1 Mad. id) 1 Bro. C. C. 385; 3 Yes. 239; 
281; and see Badham r, Odell, 4 Bro. Archdeacon r. Bovres, M'Clcl. 149; 
1*. G. 340. Ilcathcoto r. Hnime, 1 J. & W. 122. 

(s) Lord Milton t*. Edgworth, 6 Bro. Bat &l, per cent, in Ireland. (Leslie 
C. 318; Gregory «. Pilkington, 26 c. I^cslie, LI. & Goo. temp. Sugd. 1; 
L. J., Ch., N. S. 177; 8 Do G., M. & Simpson v, O'Salliyan, 3 D. & War. 
G. 616. 459.) 

(re) Tyler r. Manson, 5L. J., Cli. 34. 
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sum* lent and interest^ held over, being overpaid fof thirty-four 
years, he was only charged (e) with interest at 4?. per cent., 
though he had purchased part of a prior mortgage on the same 
estate, which had been paid off with interest at 5L per cent. 

When Interest ceases^ 

169?. The mortgagee is entitled to six months’ interest 
from the date of the notice to him of the intended discharge 
of the security,' unless he have demanded or taken proceedings 
to recover pa}'ment (1272, 1273); and whether notice of 
j)ayment were given by the mortgagor or the mortgagee, if 
the payment be not made at the time fixed, the mortgagee 
is entitled to a new notice or to six months’ additional interest 
from the time of actual payment (y*). Where the mortgagee 
assents in an administration suit to a sale of the mortgaged 
property, he will have interest for six mouths from the date 
of the assent, if the mortgage be discharged before the end 
of that time ; but if it be not, interest runs to the time of 
payment ( fj). 

If the mortgage cannot be discharged at the time fixed, by 
reason of the inability of the mortgagee to produce the deeds ; 
or if in a redemption or foreclosure suit he omit to attend 
at the time and place fixed for pajunent, he will be allowed 
no interest beyond that day ; but where the omission arose 
from a mistake, and the mortgagor also neglected to attend, 
the mortgagee was not compelled to wait another six months ; 
l)ut a new time was fixed for payment at the end of ten 
days (A). 

1698. Interest will cease to inn upon the mortgage debt 
from the time at which a proper tender of the whole amount 
due is shown to have been- made (/). But it ought to appear, 

c. 

{c) Archdeacon v. Bowes, M*Clcl. GSl; 11 Jnr. 743; Hughes r. Williams, 
149; Montgomery r. Calland, 14 Sim. Kny, App. IV., nud fonn of order 
79. there. 

(/) Bartlett v. Franklin, 15 W. lit (i) Lufton v. Rodd, 2 Ch. Cn. 20G; 
1077. llobnris v. Jcffciys, 8 L. J., Ch. 137; 

(y) Day «». Day, 31 Beav. 270. Cliff v. Wadsworth, 2 Y. & C. C. C. 

(h) Lord Midlcton v. Eliot, 15 Sim. 598. 
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lliat, from the time of tlie tender, ilic money was kept ready 
by the mortgagor, and that no profit was afterwards made of 
it ; upon proof of the contrary whereof the interest will still 
run (A). 

And there must be an actual tender of the money due (/) 
(1277). The coiuii will not stay the interest on proof of a 
proposal by the mortgagor, where money is due to him from 
tlie mortgagee on another account between them, to satisfy 
the mortgage by deducting tlic sum due thereon from the 
other debt (m). Executors who refuse a proper tender on the 
ground that they have not proved the will can demand no 
further interest, because they may receive tlie money before 
probate (n). 

1699. If the right to redeem be disjmtecl, and an inquiry 
becomes necessary, the moi'tgagcc Is not to lose his interest, 
pending the inquiry, although a tender have been made (o). 




ClIAFTEK XI. PAllT 3 . — Op ACCOUNTS OP COSTS. 

1600. Of the General High t of the Mortgagee to Coste, 

1615. Of the CoitU •under a Decree for Sale, 

1618. Of the Eguitable Mortgagee's Itight to Costs, 

1626. Of the Costs of the Inoumhranecrs nnder the Lands Clauses Consolida- 
tion Act, 

1628. Of the Mortgagee's Eight to Costs and Expenses disbursed, 

1640. Of the Mortgagee's Liabilitg to Costs incurred by the Loss of the 

Deeds. 

1641. Of (\Htts arising out of Assignments gtendente dite, 

1642. Of tits Costs of De-comeyance, 

1640. Of the Jiight of disclaiming Parties to Costs. 

1668. Of adding Coets to the Debt after Judgment. 

1660. Of Solicitor's Costs. 

1663. Of Costs upon staying Proceedings, 

1600. It is a general rule, concerning tLe costs of suits for 
redemption,, and for foreclosure, or otherwise rdating to ques^ 

()L) Ltttton V. Hodd, sapra; Gyles r. (/») Austin «. Dodwell’s Executors, 
Hall, 2 V. Wms. 379. * 1 Eq. Ca. Abr. 319. 

(1) Church V. Bishop, 2 Vcs. 371. (o) Sharjmoll r. Bluke, 2 Eq. Ca* 

(»*) Garfurth r. Bradley, 2 Vcs. 076. Abr. 604. 
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lions between the mortgagor and mortgagee, tliat the latter is 
entitled to be repaid such of the costs as originally fall upon 
himself ; and they are accordingly added to the amount due 
upon his security, and with the principal and interest form part 
of a single debt, and are all payable in the same priority (/>). 
And the Court, assuming a jurisdiction over the whole subject- 
matter of the security, in like manner suffers the mortgagee to 
add to his debt all such costs as have been incurred by him in 
any action of ejectment, or other proceeding, for the recovery 
of the estate, or for the establishment or defence of the mort- 
gage title (y) (1628). So costs incurred in respect of one 
estate may be added to the debt due upon another, of which 
redemption is decreed ; as where (r) a mortgagor sought to 
redeem two estates, upon only one of which I'cdcmption was 
decreed, such of the costs as related to the estate, in respect of 
which no relief was granted, were added to the amount due 
upon tlic redeemable security, although the plaintiff sued in 
forma pauperis. And if one of two mortgagees file a bill for 
forciclosme, the other being a defendant, the decree wUl direct 
foreclosure on default of payment of the whole debt, and the 
costs of both mortgagees ( 5 ). 

1601. A person in whom the mortgagee's interest in tlie 
security has become vested, such as a judgment creditor, (and d 
fortiori where there is an absolute assignment,) is substituted 
for him in respect of the right to costs. And where the equity 
of redemption is vested in trustees, to sell and pay off the mort- 
gage, and dispose of the surplus, the judgment creditor of the 
mortgagee, suing for a sale, is entitled {t) to be paid his debt 

He may olno add to bis debt the Midlcton e. Eliot, 15 Sim. 531. The 

costs of bis trustee, urho is made a dc* costs of proceedings at law by an in* 

fondant to a foreclosure suit. (Browne cumbrancer haTe also been given to the 

r. Lockhart, 10 Sini. 426.) And the debtor in a suit in equity, in which the 

costs of the mortgagee’s appeal when securities were set aside. (Stanley r. 

the decision appealed from is reversed. Bond, 6 Jnr. 423.) 

(Addison v, Cox, L. R., 8 Ch. 76.) (r) Batchelor v. Middleton, 6 Hare, 

(jf) Dotillin r. Gale, 7 Ves. 583; 86. 

r. Tcecothick, 2 Yea. Sc B. 181;* (#) Davenport v. James, 7 Hare, 

Barnes v, Racster, 1 Y. Sc C. C. C. 403; 249. 

Dunstan Patterson, 2 Fh. 341 ; Lord (t) Clare v. Wood, 4 Hare, 81< 
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and costs in priority both to the mortgagee and the owners of 
the equity of redemption^ and subject only to the costa of tlio 
tnistees. 

1602. Defendants in suits to set aside unconscientious deal- 
ings with reversions and on post-obit securities were formerly 
considered^ in respect of their right to costs^ as mortgagees (fx). 
And costs are not now given against them except in case of 
misconduct (t;). The plaintiff in such a suit will be made to 
pay the costs occasioned by charges of fraud which he docs not 
substantiate (or). 

1608. Although the mortgagor himself is bound to indem- 
nify the estate against expenses incurred in 2 )rotecting the title, 
so long as the equity of redemption remains with him ( y), yet 
as against a puisne mortgagee, or other purchaser or trustee of 
the equity of redemption, the first mortgagee has generally 
nothing beyond the common right of adding the costs to his 
debt (r) ; cven^ though expenses have been incurred by the 
argument of a question raised by the puisn^ mortgagee, which 
was not material to the merits of the cause : though the costs 
occasioned by an unsuccessfid objection to the mortgagee’s 
right to sue may be thrown on the defendant (a), and so may 
the costs of a suit which the incumbrancer has been obliged to 
institute by reason of subsequent dealings with the estate by the 
owner of the equity of redemption without giving notice of the 
charge (£). 

1604. Though costs tlius naturally follow the redemption, it 
may be (hat where the right to redeem is disputed, and the ques- 
tion is doubtfiil, no costs will be given on cither side (c). And 

(ft) Bowes V. Heaps, 3 Vos. & B. 1 17; 1092; rer. on principal point, 1 Jur., 

Marsack a Beeves, 6 Mad. 109. N. S. 107k 

(r) Tottenham v. Green, 32 L. J., (s) Frazer t*. Jones, S Hare, 473; 

N. S., Ch. 201. Philips v. Daides, 7 Jnr. 52. 

(x) Edwards v. Bart, 2 De G., M. Sb (a) Tildcsloy r. Lodge, 8 Jar., Ni 
G. 55; St. Albyn v. Harding, 27 Bcav. 1000. 

11 ; Foster o. Koberts, 29 Bcav. 4G7. (5) Wise v. Wise, 3 .fu. & Lat. 103. 

(y) Langtou a. I^ngton, 18 Jur. (v) Kirkhaiii r. Smith, 1 Vch. 237. 



1002 


WHEN MOUTGAUEE BKCOII^IES 


where the right to foreclose depended upon the construction ol 
a deed^ which was lield to be in the nature of a Welsh mort- 
gage, the suit was dismissed without costs (e). 

And there are several exceptions to the rule, under which a 
mortgagee is entitled to add his costs to the debt, which extend, 
not merely to deprive him of that right, but also to compel him 
to pay costs. But the court dex3arts from the general rule witli 
some reluctance, and seems formerly to have even doubted its 
l)ower to throw costs upon the mortgagee (rf). The jurisdiction 
has now for a long time been fully established. But the mort- 
gage being a security, not only for principal and interest and 
the ordinary charges and expenses usually provided for by the 
instrument, but also for the costs properly incident to a suit for 
foreclosure or redemption, the mortgagee’s right to the benefit 
of the contract can only be lost or curtailed by such inequitable 
conduct as amounts to a violation or culpable neglect of his duty 
under it (c). And a claim by the mortgagor, that the moitgagee 
shall pay tlie costs, should be included in the original inquiry, 
ibr the court will not attend aftenvards to evidence upon tlie 
subject (/). 

1606. The order ,for payment of costs by the mortgagee 
is not necessarily an order for personal payment; he may be 
allowed to add the costs to his debt (^), or they may be set oil* 
against tlie amount payable to him in respect of his debt (A) ; 
and when such costs become payable in a puisne mortgagee’s 
suit to redeem, the uncertainty whether he will do so when the 
accounts arc taken js a reason for setting off the costs against 
the debt of the prior mortgagee, who is ordered to pay 
tliem' (i). 

1606. A direction to tax the mortgagee tlie costs of the suit, 

(c) Tculon V, Curtis, Youngc, GIO. Jones, C. P. Coop. 493. 

(d) Franklyn v. Fein, Barn. Ch. 30| (y) Pelly Vi Watheo, 7 Hare, 379 j 

Detillin Oale, 7 Ves. 68G. (A) Banks v. Whittall, 1 Do G. & S. 

(e) Cottorcll r. Etratton, L. U., 8 Ch. G41 ; West v. Jones, 1 Sim., N. Si 
295. ” 218. 

(/) Dunstanf. Pattenson, 2Ph.oll; (») Wlicaluu v. Grahatii, 24 Uvav, 
IG L. J., N. S;, Ch. 404 5 Wright r. 483. 
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amounts to a direction to pay him his ivholc costs^ without 
exception as to any part of the cause ; and will be so construed, 
although the mortgagee, by holding over after payment, have 
made the suit necessary, and although he have raised an 
improper defence (^*). The objection to the form of decree 
should be made at the hearing, for the court will not, 
on grounds which might then have been urged, review the 
taxation (/<)• 

1607. Where a mortgagee, plaintiff in a foreclosure suit, 
died having made himself liable to costs, and his executors, 
without reviving, filed a new bill for foreclosure, the court 
refused to give them any costs in the second suit unless they 
submitted to pay the testator’s costs in the first; though it 
would not stay proceedings or refuse a decree in the second 
suit, until payment of those costs (/). 

Where the costs of the suit, or part of them, would have 
been thrown upon a mortgagee, being 'solvent; if he be in- 
solvent, and, tliA’cforc unable to pay, he shall not receive any 
general costs (in). 

1608. The ])ower of giving costs against the mortgagee 
will be exercised, where the mortgagee has been guilty of 
gross misconduct or oppression, or oven where, without im- 
proper motives, he has caused expenses to be incurred which 
cannot justly be thrown upon the mortgagor. Therefore, if 
the mortgagee set up an unjust defence (n), or resist a bill to 
redeem on the ground of a foreclosure, collusively obtained, 
or, if he resist any just claim to redeem, he will be liable to 
so much of the costs as his improper conduct has caused, 

though he may be allowed the ordinary costs of redemption (o). 
« 

(J') Qnarrcll t*. Beckford, 1 Mad. Wms. 393 1 Baker v. Wind, 1 Vcs. 
269| Wilson r. Mctcolfc, 1 Buss. 630. ICO; and see Thornton v. Coart, 4 Do 
, (k) Price v, M‘Bcth, 10 Jur., N. S. G., M. &*G. 293} England v. Codriiig- 
579. ton, 1 Ed. 1G9| Tomlinson v. Qrcgg» 

(2) Long t, Stoiie, 9 Hare, 542; 21 15 W. K. 51. 

L. J., N. S., Ch. 521. ^ (u) Harvey v. Tebbutt, 1 J. & W. 

(93) Bidcr V. Jones, 2 Y. & C* Ci C. *197; Price v. Bcrrlngton) 7 llnrc, 394} 
035. SCO Ilarryinan r. Collins, 18 Jur. 501; 

(a) klocatta t*. Mulgatroi'd, IP. 18 Bear. 11; and see Malone ti 



1004 
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But where he set up an aclv'erse title and failed^ he was ordered 
to pay the whole costs of the suit ( p\ And if the contract under 
which he claims be illegal (y), or if he have been guilty of ill 
conduct in attempting to deprive anotlier of the benefit of his 
security^ by a dealing behind his back^ he may be refused his 
costs (r). The like order lias been made where a mortgag^c^ 
whose presence was necessary to complete the redemption 5 
and might have removed the difficulty which caused the suit, 
neglected to attend at the appointed time and place ; though, 
not having actively opposed the redemption, he was not 
ordered to pay costs (s). 

1608.- A mortgagee will also be made to pay the costs 
occasioned by a claim which he makes, but fails to establish, 
or by charges of fraud or connivance which he cannot sub- 
stantiate (t); or of a suit by a puisne mortgagee for an account 
of the produce of a sale, if tlie defendant have refused to 
account and the balance be foimd against him (te), as well as of 
inquiries into the mortgagor’s claim for dilapidations, and of 
evidence of the mortgagee’s refusal to account ; or he may be 
deprived of his costs to the hearing But he will not be 
ordered to pay, or forfeit his right to, costs in the absence of 
misconduct, by merely extending his claim beyond tliat to 
which the comt adjudges him to be entitled (y), or by stipu- 
lating that the accounts' required shall be furnished at the 
costs of the mortgagor where tlicy are of a sx^ccial nature (ar). 
Nor will he be made to pay the costs occasioned by a dispute 

Geraghty, 3 Drn. & War. 248, 2u0| t?. Jones, 1 Sim., N. S. 218; Gregg v. 

1 II. li. C. 81; Whitfield v, Parfitt, Slater, 2o L. J., N. S., Ch. 440; 2 Jnr., 
4 He G. ft 8. 240; Whitbread r. Smith, N. 8. 240. 

2 Ho Gt, M. & G. 727. (n) Tanner i\ Heard, 28 Bear. 605i 

(/>) Roberts t’. Williamfi, 4 Hare, see 3 Jur., N. ^ 427. 

329; 11 li. J., N. S., Ch. 05. (u;) Sandon r. Hooper, 0 Beav. 240; 

(2) Johnson r. Williamshnrst. 1 L. J., Powell r. Trotter, 1 Hr. ft Sm. 888. 
Ch. 112. (y) Loftua *r. Swift, 2 Sch. ft Lef. 

(r) Taylor r. Baker, Han. 82. 637 ; Alexander r. SimmH, 20 Bear* 

(a) aiff tr. Wadsworth, 2 Y. ft C. 323; Cottcrell f*. Stratton, L. R., 8 Cln 
C. C. 698.,. 295. 

(f) Montgomciy f*. Calland; 14 Sim.' (;) Nortoh CoopOr, 6 Ho O., M. k 
79; Cockdl r. Taylor, 16 Beav. 127; G. 72ft 
Green r. Brigga, 0 Hare, 032; ^Vest 
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as to a fact^ where the court gives so much weight to the 
mortgagee’s objection as to direct an issue, although the result 
be against him (a). 

1610. It is the duty of the mortgagee so to choose his 
remedy as not to incur tmneccssary costs. Where a suit was 
not. originally commenced as, but was afteiwards turned into 
a foreclosure suit, so much of the costs as were incurred before 
it assumed that form, including the costs of the trial of an 
issue, by which the plaintiff was found to be mortgagee, were 
thrown upon him; the bill in its original form having been 
liable to be dismissed with costs (5). And a mortgagee who 
files a bill for foreclosure in Ireland (which results in a sale) 
(826), will not generally be allowed more costs there than if 
he had taken the less expensive remedy under the bankruptcy ; 
))ut it seems that he will not lose his full costs by refusing to 
abandon his suit commenced before bankruptcy, though the 
asslgiiees offer him all the costs already incurred (e). 

So of particuloR.’ costs Incurred by the mortgagee in the suit 
unnecessarily; as on the refusal of a motion to dissolve an 
injunction restraining an action at law (to which injunction 
the plaintiff is clearly entitled), the costs of which have been 
thrown upon .the defendant, although, according to the usual 
practice, the costs of such motions arc costs in the cause ; and 
w'here the mortgagee, ajiplying for sale in bankruptcy and for 
the costs of an action at law, was refused them, because by 
ju'occeding with the action he would have recovered the costs 
at law (rf). 

1611. The costs incurred by an improper joinder of parties, 
whether as plaintiffs or defendants, must be paid by the mort- 
gagee (e). Thus a bill for sale, in wdiich prior annuitants 

(a) Wilson v. Metcalfe, 3 Mad. 45. (^) ^larSack v. Reeves, 0 ^fud. 109; 

(5) Smith V. Smith, Cooper, 141; Eletdier, Exp., Mont. 454; Cocks r. 
Briant v, Lightfoot, 1 Jar. 20; Fliil- Stanley, 4 Jar., N. S. 942. 
lips V, Davies, 7 Jur. 52. (e) Peorco r. Watkins, 5 De G. & S. 

(o) Hogan v. Baird, 4 Dm. & War. 3l7; Booth v, Crcswicke, S Jnr. 323; 
29G; Bernard v. Sndlicr, 4 Ir. £q. 11. 13 L. J., N. S., Cb. 217. 

61 . 
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(1458) were joined^ was dismissed as against them with costs^ 
though they appeared at the hearing and consented ; because 
the sale ought to be made subject to thcir annuities (/). And 
where subsequent incumbrancers were brought forward by the 
first mortgagee with power of sale, in a suit for sale under 
tlie decree of the court, and they appeared and consented, 
their costs were given out of an estate insiifHcicnt for payment 
of the first mortgage (^)- ' But in a case in Ireland, where the 
(executor of a mortgagor was made a defendant to a foreclosure 
suit, there being no personal assets of the deceased, and a 
deficient fund, it was stated and held to be the practice not 
to give such costs to the prejudice of incumbrancers (A). The 
devisee of a mortgagee, Avho made the heir a party to his 
(brcclosurc suit to establish the will against him, was ordered 
to pay the licir’s costs, and not to have them over against tlie 
estate (i). 

1612. Again, if the mortgagee refiisc a proper tender, or 
proceed after payment of all that is due, he does so on peril 
of paying the coats incurred aft:er the payment or tender (/<) 
(1277), whether it were made before or after the filing of the 
bin, and whether by the mortgagor or one representing him, or 
by a puisne incumbrancer (2). And where the plaintiff in a 
redemption suit offered to pay the amount found due by the 
report, with costs to that' time, which the defendant refused to 
accept, tlie latter was ordered to be paid the costs only up to 
the date of the report; and it seems to liavc been merely 

(/) Dclabcroi?. Norwood, 3 Sw. 144, r. Bridges, 2 Coll. C21 ; Gregg r. 

note, and see Ilorrocks t*. Ledsam, 2 Slater, 23 Beav, 314. And to save the 

Coll. 208. expense of coming to the court on 

(ff) Cooke V. Brown, 4 Y. & C. 227; further consideration, a direction that 

9 Ij. J., N. S., Ex. Ec}. 41; Alston v, the mortgagee shall pay the costs, if 

Parker, 5 L. J., N. S., Ch. 3. tlie sum due docs not exceed the ten- 

(A) Grace v. Lord Mountmorris, 2 dcr, may he added to the decree at the 

Dru. & War. 432. • hearing. (Iloskon v, Simcock, 11 Jur., 

(4) Skipp ». Wyatt, 1 Cox, 352. But N. S. 477.) 
the reawn given is not satisfactory. (1) Smith v, Graen, 1 C611. 564: so 

(Jt) Shnttleworth v. Lowther, 7 Yes. decided, although the decree in ox- 

.586; Cliif Wadsworth, 2 Y. & C. C. pressed to bo by oonnent. And see 

C. 598; Homier Priestley, 16 Beav. S. C. 2 Col. 626, n. 

569; 22 L. J., N. S., Ch. 1041; Morley 
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because the case was new, that the defendant was not ordered 
to pay all the subsequent costs (m). Hut if the mortgagor 
make no tender, but only state by his answer that he was 
willing to pay so much as he considered to be. due, before the 
institution of the suit, ho will not save the costs, although at 
the hearing he succeed in establishing his case ns to the 
amount due (?^). 

Where a tender has been made and refused, the application, 
lliat the mortgagee may pay the subsequent costs, may be 
made cither by motion or petition at the hearing, supported 
by aflidavits of the tender and refusal (o). 

1613. If the mortgagee institute a foreclosure suit, and 
upon taking the accounts 'it be shown tliat nothing was due 
at the filing of the bill, or if he drive the mortgagor to institute 
(I suit under like circumstances, he must lKiar(/;)thc whole 
expense of the suit ; and so if tlic costa be only occasioned in 
])art by the accounts and inquiries I’clating to the mortgage 
dcibt, and the mortgagee have suppressed facts, a knowledge 
of which would have led to die discovery that he was overpaid 
(such as the fact iliat he has been in possession) ; or if^ being 
a defendant, he deny by his answer that he is satisfied, when 
nothing remains due, he must pay the costs of so much of the 
jirocecdings as have been caused by his denial or false sug- 
gestion {fj). So where, knowing that he is already ovei-paid, 
the creditor contests the mode of taking the accounts and 
fails (?•) ; or causes subsequent proceedings by keeping money 
and receiving rents, long after his right to receive them as 
mortgagee in possession has ceased («); lie will be allowed 
such costs only as arose whilst he filled the character of a 
creditor, and must pay the rest. But, prirnd facie, the mort- 

(«») Scntanco tr. Poiiicr, 7 lIarc,42G; (77) Binnington v. Harwood, T. & 
18 L. J., N. S., Ch. 448. B. 477; Morris v. Islip, 23 Beav. 244; 

(71) Hodges r. Croydon Canal Co., O’Neill Ixinea, 15 Ir. Ch. B. 527. 

.3 Bcny. 80; Gammon v. Stone, 1 Vca. (<7) Montgomery f?. Calland, 14 Sim. 
339. And see Broad r. Sclfe, where, 79; Snagg v. Frizcll, 3 Jo. & Lat. dS.'t. 
under the circumstances, no costs were ' (r) Skirrett v. Athy, 1 Ba. & Be. 
given on either side to the hearing. *434. 

(9 Jnr., N. S. 886.) (s) Archdeacon r. Bowes, 13 Prieo, 

(fl) Scntance r. Porter, snpra. .35.3; M'Clcl. 149. 
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gagee in posseBsion has a right to the costs of a suit instituted 
to take the account^ and it is not merely because there is a 
difficulty in taking itj not occasioned by his misconduct^ or 
because the result is against him^ that he will be deprived of 
his costs (/). Neiilier will this be done, where he is found to 
have been overpaid, though he have insisted that a large sum 
remained due to him, if the decree have been made to include 
costs in the usual form (ti). 

1614. A person who, whether his true character be that 
of a mortgagee or not, places himself in the position of an 
accounting party, and so undertakes a duty which he cannot 
j^erform, by reason of the loss of vouchers for sums which he 
has paid, will not have the costs of taking the accounts (.r). 


Of the' Costa under a Decree for Sale. 

1616. The decree for the sale of an incumbered estate does 
not of itself alter the rights of the pai'ties, but the purchase- 
money being considered to be substituted for the estate, the 
produce of each separately incumbered estate will be treated 
in the same manner as the estate (^), and each incumbrancer 
w'ill be jiaid his costs, including the costs of the petition for 
payment to him of the produce of the sale, together with his 
principal and interest, according to priority, the puisn^ incum- 
brancer taking nothing until he who is prior has been paid in 
full ; and the costs of the sale will not in the first place, without 
a special direction, be paid out of the general fund (r). The 


(f) Sxiagg r. Frizcll, 3 Jo. & I^t. 
383. 

(f/) Gilbert V. Golding, 2 Anst. 442. 
(or) Price t*. Price, 15 L. J., Ch. 13. 
(y) Upperton t, Harrison, 7 Sim. 
444; Chissum r. Dewes, 5 Knss. 29; 
Barnes «. Bocster, 1 Y. & C. C. 0. 401. 
So Belchier r. Bailer, 1 Ed. 623; Wild 
r. Lockhart, 10 Bcav. 320 ; IG L. J., 
N. S'., Ch. 619; Cook r. Hart, L. B., 
12 Eq. Wonham r. Machin, L. B., ^ 
10 Eq. 447; 18 W. B. 1098. 

(a) And if fho first incnmbranccr 
hsTO two chfiiges he takes all his costs 


Tvitli the first. But in Ireland the prac- 
tice is to give the costs of the puisne 
incntubrance in priority with it. (Hand- 
cock V. Handcock, 1 Ir. Ch. B. 444.) 
Ill some recent cases it has been held 
or intimated that the actnal costs of 
the sale ought first to be paid out of 
the proceeds, because the mortgagee 
must have incurred them if ho had 
instituted a suit to realize his security. 
(IMghton V. Witbe^ 31 Bcav. 423; 
Berry e. Hebblothw'aite, 4 K. & J. 80; 
and see Tnckley v, Thompson, 1 J. & 
II. 126, but see S. C. on app. 29 L. J., 
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mere consent of the mortgagee to the sale will not deprive him 
of his priority in respect of costs^ so long as he insists upon 
his right against the mortgaged estate (1340); whether that 
consent be given in a redemption or foreclosure suit, or in a 
suit (whether the mortgagee be or be not a party thereto) 
for the general administration of the mortgagor’s estate (a); 
or in a suit for carrying out the trusts of a deed, to which 
the incumbrancer is not a party, for sale of the estate and 
payment of the costs of the trustees, and then of the incum- 
brancers according to their priorities (&) ; provided that the 
mortgagee so consenting be not actively seeking his remedy 
against the mortgagor’s general assets. For if he come in 
under a suit for administering the whole of the mortgagor’s 
estate, including property (however small) which is not included 
in his own security, and a fortiori if he commence or file a bill 
for the further prosecution of such a suit ; the costs of the 
sale and of the suit will be treated as costs of administration, 
and all parties will be paid costs in tlie first instance ; after 
which the prodiyice of the mortgaged estate wiU be paid to the 
mortgagee according to his priority, and as to the rest of his 
claim he will be paid pro rata with the other creditors in equal 
degree (c). The same rule lias been followed where a mort- 

N. S., Ch. 648; and per Tnmcr, L. J., Oriental Hotels Co., Re, L. R., 12 £q. 
in Mackinlcy, Ko, 2 Do G., J. & S. 126.) In a mortgagee’s administration 

363; 10 Jur., N. S. 1063 ; 34 L. J., suit, where there was a deficiency, the 

N. S., Oil. 54. It is questionable if executor’s costs, charges and expenses 
this ought to be done, because the suit were ordered to be paid before the 

and sale are for the benefit of the mortgagee’s costs of sale. (Spensley’s 

general estate, and the mortgagee con- Estate, Re, L. R., 15 £q. 16.) But such 
Bents to the sale at the instance and an order was refused in Pinchard v, 
for the benefit of the owners of the Fellows, L. It., 17 Eq. 421. 

estate, where he might otherwise have (a) Ilcpworth v. lleslop, 3 Hare, 
been content to rest upon his security. * 486; Armstrong v. Storer, 14 Bear. 

If the decree hare directed that the 635. 
proceeds of the sale shall be paid to {b') Crosse v. General Reversionary 
the mortgagee, the costs of the sale and Investment Society, 3 Dc G., M. & 
cannot afterwards be deducted. (Id.) G. 698. 

But debenture holders, upon the pro- (c) Brace v. Duchess of Marlbo- 
perty of a company under a winding- rough, Mos. 50 ; Tipping v. Power, 1 
up order, have plriority over the general Hare, 405 ; Armstrong v. Storer, 14 
costs of liquidation, but not over the 'Beav. 535; Ford v. Earl Chesterfield, 
liquidator’s costs of realisation. (Ma- * 21 Beav. 426. See Wickenden v. Ray- 
rine Mansions Co., R^ L. R., 4 Eq. 601; son, 26 L. J., N. S., Cb. 641. 

M. VOL. II. 3 T 
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COSTS OF EQXnXABLE MOBTOAGEE 


gagecs 1)emg defendant in an administration suit in which the 
amount of his mortgage was the subject of inquiry, claimed a 
much larger sum than was found due ; upon the principle that 
in a foreclosure suit, if the mortgagee claimed too much, the 
costs would have followed tlie result (rf). Where, however, a 
puisn6 incumbrancer, either by a suit to ascertain the priorities 
or by proceeding in .a donuant suit, is the means of securing 
and distributing a fond for the benefit of all the incumbrancers, 
his costs of the suit or proceeding will be paid before the other 
charges on the fond, though it be no administration suit («). 

1616. A suit by a cestui que trust against the trustees and 
mortgagees of the trust fund^ in wliich the title of tlic plaintiff 
and the priorities are disputed and inquired into^ is a suit for 
administering the trust estate in which the costs of all parties 
will first be paid out of the fund^ and not a mere suit for 
redemption (y) ; although the bill originally prayed for pay- 
ment of the first mortgagee’s debt 5 and of the residue to the 
plaintiff. But in a suit for foreclosing a mortgage of a term, 
the mortgagee retains his priority as to costs, though by 
agreement the reversion be included in the sale {g). 

1617. The owner of a share of an estate and his incum- 
brancers have but one set of costs, which is received by the 
first incumbrancer (A). 


Of the Equitable Mortgagees Right to Costs. 

1618. An equitable mortgagee, whether with or without a 
memorandum of deposit, has the same right in equity to add 


{d) White V. Gudgeon, 30 Benv. 545. 
But it is not said that there was a 
tender, and it seems that without a 
tender the mortgagee would not have 
lost his costs in a foreclosure suit 
( 1612 ). 

(«) White Bp. of Feterhorough, 
Jac. 402 1 Ford v. Earl Chesterfield, 
aupru} Wfifi^t V. Kirby, 23 Beav. 463; 


Ihlor 0 . Davies, V. C. S. 9th July, 
1864. 

(/) Bryant v. Blackwell, 15 Beav. 

(y) Outfield o. Richards, 26 Beav. 
241. 

(/e) Remnant u. Hood, 27 Beav. 613; 
Equitable Insurance Co. u. Fuller, 7 
Jur., N. S. 307; Ward v. Yates, 1 Dr. 
& S. 80. 
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his costs to his debt as a legal mortgagee (i ) ; and so has a 
solicitor who establishes a lien for costs upon documents in his 
possession (A). But the principle does not apply to the case 
of a solicitor taking a security for his unsettled account, 
where the charges are shown to be excessive; these costs 
not being the result of the debtor’s endeavour to release his 
estate from a just demand, but of establishing the fact that 
he has been overcharged (/). The solicitor therefore will pay 
so much of the costs as relates to the question of the fairness 
of his bill. 


1619. Where the mortgagee or person entitled to a lien 
petitions for a sale in bankruptcy (»i), it is necessary (unless 
there be a special custom of trade to the contrary (n)) that he 
shall have taken a written memorandum as evidence of his 
equitable security ; for if he have neglected to do so he will 
be obliged to pay all the costs of the petition, including the 
costs of the trustees’ appearance thereon ; and the mortgagee 
has no right to qpsts, even though it was not his fault, but that 
of the bankrupt, that no proper mortgage or evidence of secu- 
rity was given (o). Such costs must be paid by the mortgagee 
personally, and not out of the produce of the sale ( /?). On tlic 
other hand, if the trustees raise objections on frivolous or mis- 
taken grounds, they will only have costs out of the general 
estate, or may be made to pay the costs which arise out of their 
improper opposition (y). 


1620. The memorandum will not carry costs where the 


(1) Qneen v. Chambers, 4 Y. & C. 
54; Lewis v. John, 9 Sim. 866; Con- 
nell V. Hardio, 3 Y. & C. 582; Wade 
V, Ward, 4 Dr. 602. 

(A) Felly V, Wathen, 7 Hare, 872 ; 
18 L. J., N. S. Ch. 281. 

(2) Detillin v. Gale, 7 Vcs. 683. 

(m) Barclay, Exp., 5 De 6., M. & 

G. 408 ; Home, .Exp., 1 Mad. 622 ; 
Trew, Exp., 8 id. 372; Brightwen, 
Exp., 1 Sw. 8; Buck, 148; Robinson, 
Exp., 1 Dea. & Ch. 119 ; Sikes, Exp., 
Buck, 349; Twining, Exp., 5 Jnr. 687. 


If there be a memorandum with a 
. verbal extension, or several deposits — 
some with and some without memo- 
randa—thc costs will be apportioned. 
Ford, Exp., 3 M., D. & Do G. 467; 
Thorpe, Exp., 3 M. & A. 441. 

(a) Mpss, Exp., 3 Dc G. & Sm. 599; 
see Sheppard, Exp., 2 M., D. & De G. 
481. 

. (<*) 9 Exp., 2 Mad. 281. 

, (p) Homo, Exp., 1 Mad. 622. 

(g) Home, Exp., supra ; Bate, Exp., 


1 Mont. & C. 68. 
3 T 2 
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original security to which it related has been exhausted and the 
deposit has been extended to a larger sum than that originally 
specified ; nor where it extends to property not included in the 
memorandum ; nor where a loan is made upon deposit of agree- 
ments for leases, and the leases being afterwards executed are 
deposited without a new writing ; but the costs will be allowed 
if part only of the deposited documents be given up, and others 
substituted for them (r). 

1621. The memorandum need not be contemporaneous with 
the deposit, nor of a formal nature ; and if it sufficiently show 
the purpose or terms of the deposit, it is not inoperative by 
reason that it requires parol explanation («). But a mere 
reeeipt by the debtor, written on the creditor’s direction to an 
agent to advance the loan on a deposit of documents, is insuffi- 
cient (/) ; and it is necessary that the memorandum be signed 
or written by the debtor or his agent (?«). 

1622. Where the written memorandum was lost, and not 
admitted by the assignees, an inquiry was directed as to the 
fact, nature, and object of the deposit, and whether a memo- 
randum was signed ; and upon a finding that it was lost, 
costs were given as in the case of a written memorandum; 
except that the petitioner was to pay so much of his own costs 
and of tlie costs of the assignees of and occasioned by the 
application, as had been incurred by the loss of the memo- 
randum (r). 

1623. The equitable mortgagee, who is entitled to the costs 
of an application for sale in bankruptcy, also has the costs where 

(r) Figeon, Exp., 2 D. & C. 118; Corlett, Exp., id. 689; Vauxhall Bridge 
2 L. J., N. S., Bank. 3; Robinson, Co., Exp., 1 Gl. & J. 101; Bisdeo, 
Exp., 1 D. & C. 119; Anderson, Exp., Exp., 1 M., D. & Do G. 333. See 
8 De G. & S. GOO ; Cobhanv, Exp., 3 Gillctt, Exp., 3 De G., M. & G. 468. 
Dea. 609, differently stated 8 L. J., (t) Powell, Exp., 6 Jar. 490. 

N. S., Bank. 61. (f«) Emmerton, Exp., 8 D. & C. 664; 

(«) Reynolds, Exp., 2 M. & A. 104; Reid, Exp., 1 D. & C. 260. 

4 Dea. Cb. 278; lieid, Exp., Mont, (or) Rodgers, Exp., 8 M., D. & De 
& M. 114; Twining, Exp., 6 Jnr. 636; G. 297. 

Smith, Exp., 1 M., D. & De G. 166 ; 
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tlie same application is for leave to bid (y)» But where the 
mortgagee makes a separate application for leave to bid, he 
must pay the costs of it, unless the petition were presented at 
the request or by the consent of the trustees (r). And if he 
have caused unnecessary expense the costs will not be allowed 
merely because the trustees consent (a). 

1624. If the mortgagee become the purchaser of the estate, 
he must pay the trustees all expenses attending the sale 
which they might properly have deducted from the purchase- 
money, though the price was insufficient to cover the mortgage 
debt (i). 

1626. The incumbrancer by bottomry has, in like manner, 
a right to the general costs of enforcing his security. But the 
right to the costs of a reference to ascertain what is due on the 
bond, w'ill be determined according to the circumstances of each 
case, but with an inclination to the bondholder; who, however, 
may be condemned in the whole cost of the reference, if the 
result of the inquiry show tliat his demand was exorbitant and 
extortionate (e). 

O/" t/ie Costs of Incumbrancers under the Lands Clauses 
Consolidation Act. 

1626. The rights of incumbrancers upon lands, taken by 
public companies, to costs, when application is made to the 
court for investment of the purchase-monies, are governed 
by sect. 80 of the Lands Clauses Consolidation Act {d\ 
which provides that in all cases of monies deposited in the 
bank under the provisions of that or the special act, or an 
act incorporated therewith, except where such monies shall 

(jf) Berkeley, Exp., 4 D. & G. 672; (£») Danks, Exp., 12 L. J., N. S. 

2 M. & A. 54; Jackson, Exp., 2 L. J., Bank. 45. 

Ch. 11. ijb) Bowles v. Perring, 6 Moore, 290; 

(s) Robinson, Exp., Mont & M. 261; 2 Br. & Bing. 457. 

Williams, Exp., 1 D. A C. 489; Mont. (e) Eliza, W. Rob. 328; Catherine, 

514; Coort, Exp., 7 Jar. 864; , id. 1 ; Gauntlet, id. 167; Eiepler, 

Exp., 8 De G., M. & G. 339. *Liish. 201. 

(rf) 8 Viet c. 18. 
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have been so deposited by reason of the wilful refusal of any 
party entitled thereto to receive the same^ or to convey or 
release the lands in respect whereof the same shall be payable^ 
or by reason of the wilful neglect of any party to make out 
a good title to the land required, the Court of Chancery may 
order the costs of the following matters, including therein all 
reasonable charges .and expenses incident thereto, to be paid 
by the promoters of the undertaking, (that is to say) the cost 
of the purchase or taking of the lands, or which shall have 
been incurred in consequence thereof, other than such costs 
as are therein otherwise provided for, and the costs of the 
investment of such monies in government or real securities, 
and of the reinvestment thereof in the purchase of other 
lands, and also the costs of obtaining the proper orders for 
any of the purposes aforesaid, and of the orders for the pay- 
ment of the dividends and interest of the securities upon 
which such monies shall be invested, and for the payment out 
of court of the principal of such monies or of the securities 
whereon the same shall be invested, and of all proceedings 
relating thereto, except such as are occasioned by litigation 
between adverse claimants. 

1627. Incumbrancers upon the interest of a tenant for 
life or jointress are not entitled to the costs of appearing to 
consent to the investment (e), unless they have been served 
at the suggestion of the company, or under other special 
circumstances (/) ; nor to the costs of an application to pay 
the dividend to the assignees of the tenant for life or of his 
executors (ff ) ; nor«. are incumbrancers upon the corpus of 
the estate, whose debts are to be paid off out of the funds in 
court (7i), or whose incumbrances have been created after the 
land was taken, and the money paid into court (z). 

Sut costs have been given to the incumbrancer paid ofl^ out 

(s) Smith, Exp., 6 Hailw. Cas. 150; N. S. 261. 

Webster, Be, 2 Sm. & G., App. vi.; {h) Hatfield, Be, 7 Jnr., N. S. 888; 
Lancashire and Yorkshire BailwajCk)., 29 Beav. 370; 32 id. 252. 

Re, 19 Ifc, J*, N. 8., Ch. 56. , (i) Middle Drainage, &e. Commis* 

(f) Hnngerford, Be, 1 K. & J. 413. nonets. He, Mbig. & Darej, Costs, 

(^} Bjzon’s Settlement, Be, 5 Jar., 200. 
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of the money in courts where the security was a charge created 
by a will (A) ; and the company pays the cost of the mort- 
gagee^ where he appears on an application to invest the 
purchase-money otherwise than by payment of his mortgage 
debt(0. 

The costs of applying the purchase-money in discharge of 
incumbrances on other parts of the estate, not being specially 
mentioned in the act, are not allowed against the company (m). 

The exception in the act, as to costs occasioned by litigation 
between adverse claimants, applies to the costs of an addi- 
tional application occasioned by disputes between the owner 
and his incumbrancers (n). 


Of the Mortgagees Right to Costs and Expenses disbursed. 

1628. Besides the costs of the suit, in which the mort- 
gagee’s rights are immediately adjusted, as between himself 
and the owner of the equity of redemption, he has also a 
right to be repaid all costs and expenses, reasonably and 
properly incunfed in ascertaining or defending his rights, or 
in recovering the mortgage debt, at law or in equity (o). 
Hence the costs of a foreclosure suit, pending which a suit for 
redemption is commenced by a puisne incumbrancer, will be 
provided for in the latter suit (/y), and tJic mortgagee will be 
allowed the costs of an ejectment suit (g), or of an action 


ijk) Baroness Draje, Exp., 11 W. R. 
333. 

(/) Nash, Re, 1 Jur., N. S. 1082; 
26 L. J., N. S., Ch. 20; Peyton, Exp., 
2 id. 1013; Egremont v. Thompson, 
cit. 28 Bear. 626; Brooke, Re, 30 Bear. 
233. 

(«!») Corporation of Sheffield, Exp., 
21 Bear. 162, L. C. Act; Hardwicke, 
Exp., 17 L. J., Ch. 422 ; and Yeates, 
Ro, 12 Jnr. 279, on similar clauses in 
priyate acts. Bat the costs were given 
by Kindersley, y.-C., Leghi, Re, 2 W. 
B. 109. 

(a) Joliffe, Re, 8 Jnr., N. S. 683. 

(o) Godfrey e. Watson, 3 Atk. 617;* 
Detillin e. Gale, 7 Yes. 683; Ellison e. 


Wright, 3 Russ. 468; Drydcn v. Frost, 
3 My. & C. 670. But where he acts as 
his own solicitor, he will only have 
costs out of pocket in the matters in 
which he %as so acted. (Sclatcr e. 
Cottam, 3 Jnr., N. S. 630; Price v. 
Davies, V.-C. K. 16 June, 1862.) But 
this was a case of express trust. So 
where mortgagee was an auctioneer. 
(Thompson v, Rnmball, 3 Jur. 63.) 

(/?) Ainsworth v. Roe, 14 Jur. 874. 

(g) Xiewis v, John, 9 Sim. 366; Hor- 
lock V, Smith, 1 Coll. 298 ; Sandon v. 
Hooper, 12 L. J., N: S., Ch. 309 ; 6 
Bear. 246, where plaintiff appears to 
be printed for dtfendant. 
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against the mortgagor’s surely for the debt (r), though the 
fruits of it be lost by the surety’s insolvency; as also the 
costs of defending the security against an action at law: and 
the mortgagee will not be held down to the amount at which 
his costs were taxed at law (tf). In like manner the costs wdll 
be allowed to the mortgagee of taking out administration (t) 
to the mortgagor, or to a person interested under his will, as 
a necessary party (m); or of obtaining a stop order, in pur- 
suance of the mortgage deed, upon a fund in court, the sub- 
ject of tlic mortgage, unless the application were unneces- 
sary (ar). But without the special direction of the court the 
taxing master will not allow the mortgagee his costs of 
obtaining the stop order (y). The mortgagee’s case for the 
allowance of costs of administration, or other extraordinary 
expenses incurred before the commencement of the foreclo- 
sure suit, ought to appear on the record and in the decree ; 
but the claim will be sufficiently supported by an allegation 
that other costs, charges and expenses have been properly 
incurred (z). 

1629. It is essential to the claim of the mortgagee, that 
his proceedings have been reasonable, for the allowance of 
the costs is in the discretion of the court (a). And .none will 
be given in respect of an unnecessary act (6), or of improper or 

(r) Ellison «. Wright, 3 Enss. 468. Ward v. Barton, 11 Sim. 634; 10 L. J., 

The right to the costs of an action on N. S., Ch. 163; Set. 381, ed. 3; Merri- 

the covenant against the mortgagor, man v, Bonner, 10 Jur., N. S. 634. 
except for this authority, was doubted Form of inquiry, 1 Set. 396, ed. 3. 
by Kindersley, V.-C.; but the principle And if the decree give no direction, 
stated appears clearly to cover it ; and an inquiry may be directed on farther 
the admission of the donbt would open consideration. (Thompson v. Bnm- 
many well-settled questions as to mort- hall, 8 Jur. 63.) 

gagees’ costs; see Merriman t;. Bonner, (n) As a general principle, where 
10 Jnr., N. S. 634. a person defended an action at law, 

(O Bomax v. Hide, 2 Vein. 184 ; and afterwards resorted with snocess to 

Ramsden v. Langley, id. 636, equity, his opponent was not saddled 

(f) Ramsden v. Langley, suifra, with costs both at law and in equity, 

(w) Hunt s. Fownes, 9 Vcs. 70. but with the costs of one proceeding 

(w) Hoole V. Robert^ 12 Jur, 108. only. (4 De G., M. & G. 247, per 
(y) Waddilove v. Taylor, 6 Hsie, Turner, L, J.) 

807; 17 L;-’J.> N. S., Ch. 408. • (4) Macken, Be, 2 Jo. & Lat 16. 

(s) Millard e. Magor, 3 Mad. 438; 
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useless litigation by the mortgagee ; as where (c) having only a 
title in equity, he defended an action by the legal owner for 
the recovery of the estate ; or if he sue for rent in an action in 
the name of a person who has no right to sue (rf) ; or where (<?) 
he sues a purchaser under the power of sale, for specific per- 
formance of the contract, if the suit, being dismissed with costs, 
appear to have been improper, and was not sanctioned by the 
mortgagor ; though counsel have advised that the purchaser 
could not rescind the contract; or where (/) the mortgagor 
having refused to redeem because the mortgagee has lost the 
title deeds, the latter brings ejectment. Nor will the mortgagee 
have the costs of litigation arising out of the wrongful act 
of a stranger, although it be directed against the mortgaged 
estate ( //). 

The mortgagee will have no costs as against the devisees of 
the equity of redemption, of an action against the mortgagor's 
executor, upon a bond given by the deceased mortgagor (A). 

1630, Neither will the mortgagee, being a trustee, be 
allowed the costs of a suit for recovery of the trust funds, 
where they have been endangered by his own want of care, 
and the fraud of others; nor will the costs of unnecessary 
parties to such a suit be thrown upon the fund, to the preju- 
dice of puisne incumbrancers : for the trustee, being himself 
liable to replace the fund, the suit is considered to be for his 
own benefit (z). But a mortgagee of trust money was allowed 
the general costs of a suit to enforce his security, where the 
mortgagor had signed a receipt for the whole amount, without 
having received all of it, and part was lost by the default of 
the mortgagee’s agent; with whom the mortgagor had dealt, 
knowing that he was intrusted with the fund for the purposes 
of the transaction (A). 

( 0 ) Dryden v. Frosty 3 MyL & Cr. 4 Mo. & P. 177; Owen v. Crouch, 5 W. 
670; 2 Jnr. 1090. R. 545. 

(d) Burke v. O'Connor, 4 Ir. Ch. (A) Uiawia o. John, 9 Sim. 366; C. 

R. 418. P. Coop. 8; 7 L. J., N. S., Ch. 242. 

(e) Peers o. Ceeley, 16 Beav. 209. (i) Allen v. Knight, 5 Hare, 272. 

(/) Lord Midleton o. Eliot, 14 Sim. ’ (A) West v. Jones, 1 Sim., N. S. 

681 . • 206 . 

(^) Doe d. Holt V, Boe, 6 Bing. 447; 
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1631. Where the mortgagee is entitled to costs incurred in 
respect of his security^ and upon bringing an action for them 
accepts in satisfaction money paid into court, he has no further 
claim upon the estate in respect thereof, nor in respect of the 
costs of an action at law beyond the amount at which they have 
been taxed, though the taxation was between party and party ; 
and if the mortgagee resist redemption upon tender of such 
costs, and of the principal, interest and other costs due to him, 
he will be liable to the general costs of a suit for redemp- 
tion (/). 

1632. A person who has advanced money for the protection 
of a fund, the subject of a security, without notice of such secu- 
rity, is entitled to costs against the prior mortgagee, who, not 
being allowed to take the benefit of such advance without in- 
demnifying the lender, has not offered to indemnify him without 
suit (nt). 


1633. The costs of, and incident to, preparing the mortgage, 
are not mortgagee’s costs, the payment of which may be insisted 
upon in a foreclosure suit, although the mortgagee be one of a 
firm of solicitors by whom the business was done (n). Nor has 
;he solicitor of an intended mortgagee any claim at law against 
the intended mortgagor for the costs of an unsuccessful negotia- 
tion for the security, or for the costs of investigating the title 
to the property ; there being no implied contract on the part of 
the borrower to produce a security of any particular degree of 
safety, or any particular title, as in the case of a contract for 
sale (o). But if thef Court authorize a mortgage of an infant’s 
estate, and the negotiation goes off without any default on the 


(Z) Morlcy v. Bridges, 2 Col. 621. 
The judgment obscurely intimates that 
an order made in chambers by Maule, 
J., was wrong; and the extra costs 
occasioned thereby were not thrown 
upon the mortgagee. But no reason 
is giTra. 

(m) Mjen o. United Guanmtie and 
Life Assurance Go., 1 Jar., N. S. 833; 
7 De O., M. & G. 112. 


(a) Gregg v. Slater, 2 Jnr., N. S. 
246; 25 L. J., N. S., Ch. 440; 22 Beav. 
314. 

(o) Rigley v. Daykin, 2 Y. & J. 88; 
Melbourne u. Cottrell, 29 L. T., 293; 
Wilkinson v. Grant, 18 C. B. 819; 26 
L. J., N. S., C. P. 283. For construc- 
tion of an agreement on the subject, 
see St. Leger v. Robson, 9 L. J., K. B. 
184. 
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part of the mortgagee, after he has incurred expenses in the 
examination of the title, the court, on petition, wiU allow him 
his costs out of the infant’s estate (p) (300). 

> 1634. If an agreement have been made that the reasonable 
costs of the intended lender shall be paid, he cannot claim the 
banker’s commission, or other expenses of obtaining the money, 
incurred before he has accepted the title ; nor, it is said, the 
costs of selling stock, or of realizing other securities for the 
purposes of the loan ( 7 ). And an agreement that all costs and 
charges incurred by the intended mortgagee in investigating 
the title shall be paid by the intended mortgagor, will not cover 
the interest of money lying idle during the treaty (r). 

1636. Whilst the equity of redemption remains with the 
mortgagor he must indemnify the estate against expenses in- 
curred in protecting the title ; and even where the equity has 
passed into the hands of an assignee, between whom and the 
mortgagee thcipo is no privity of contract, costs so incurred 
will not be thrown upon the mortgagee, where he has been 
passive as to the proceedings, though he reap the benefit of 
the outlay; but it seems it would be otherwise if the mortgagee 
have been active in or have otherwise adopted the proceed- 
ings («). 

1636a. The estate being after forfeiture considered to be 
legally the property of the mortgagee, he is entitled to deal 
with it as owner, and to be indemnified against all costs arising 
out of his legal and reasonable acts (^) ; tthd the same principle 
is extended to equitable mortgagees. If, therefore, the mort- 
gagee assign, after the time for payment has passed, the costs 

(p) Graggs Grey, 85 Bear. 166. (t) Langton v. Langton, 1 Jur., N. 

His costs of preparing the security, in- S. 1078; 7 De G., M. & G. 30; 24 
eluding counsel’s fees, should be pro- L. J.,*N. S., Ch. 625; and see the 
Tided for by the order. (Nicholson v, judgment in the court below, 18 Jur. 
Jeyes, 22 L. J.,' N. S., Ch. 833.) 1093. 

(^) BUkesl^, Be, 82 Bear. 879. (t) Wetheiell v. CoUins, 8 Mad. 265; 

(r) Sweetland v. Smith, 1 Or. & M.* Bartle v. Wilkin, 6 Sim. 238. 

585; 3 Tyr.491i 2 L. J.,N. S.,£x. 190. 
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of persons claiming under the assignment, and who are neceeh 
sary parties to the suit, as trustees or otherwise, will be paid by 
the mortgagee in the first instance and added to his debt (r) ; 
and, as a general rule, it seems, that the costs of persons who 
are necessary parties by the mortgagee’s act, will be thus dis- 
posed of. But where the mortgagee has been disallowed or 
ordered to pay costs, for improper conduct, the mortgagor has 
been ordered to pay the costs of the mortgagee’s trustee and to 
be repaid by the mortgagee (ar). 

1 636. It is not a reason for depriving the mortgagee of his 
right to charge the costs against the estate, that the person, in 
respect of whose interest they were incurred, might have been 
a co-plaintiff in the suit ; because he may have objected to be a 
plaintiff (y). By this, it seems, it is to be understood, that, to 
deprive the mortgagee of the costs of the party joined as a de- 
fendant, it must be shown, not only that he might have been, 
but that he was willing to be, a plaintiff, and that the mortgagee 
wilfully abstained from so joining him; for it has elsewhere been 
laid down (^r), that the cestui que trust, before filing his bill, 
should apply to the trustee to be a co-plaintiff ; and that if the 
cestui que trust neglect to do so, and the trustee be not in de- 
fault, the former shall pay the trustee’s costs. And, on the 
other hand, if the trustee refuse, upon an offer of indemnity, to 
join as a co-plaintiff', he departs from his duty, and will not be 
entitled to his costs as defendant. And the infancy of the 
plaintiff makes no difference. So, it is said (a), that cestuis que 
trust, whose titles are identical, and their trustees, should joiu 
in answering. 

1637. But the mortgagee’s acts must have been so done as 
not to burden the estate with unnecessary expense. Therefore 

(u) Smith Chichester, 2 Dm. & v. Bradj, 1 Dr. & Wal. 720.) 

War. 898; Bartle v. Wilkin, supra. {sp) Montgomeiy o. Calland, 14 Sim. 
But the costs of incumbrancers on a 79; Cockell v. Taylor, 15 Bear. 127. 
charge or life estate -will be borne by (y) Browne v, Lockhar^ 10 Sim. 
the charge or life estate; not by the 426! 

inheritance' or the estate out of which (a) Beade v. Sparks, 1 Mol. 8. 

the .charge is raisable. (Stewart v, (a) Id.; Homan v, Hague, 1 MoL 

Marquis Donegal, 2 J. & L. 662; Ennis 14, note. 
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if the mortgagee, or those who represent him, transfer mortgages 
on distinct estates, by a single deed, so as to cause a necessity 
for a covenant for production, cither by the person redeeming (6), 
or by those interested under the assignment, in case the former 
should waive his right to delivery (c), the costs of preparing and 
perfecting the covenant and attested copies, and of the redeem- 
ing parties’ application to the court, will fall upon the moii> 
gagee’s estate; but where the mortgagor reilised an offer to 
deliver the deed to him upon his covenanting to produce it, the 
costs of his application to the court for a reconveyance were 
tlirown upon himself (rf) (1762). 

1638. Neither can the mortgagor be saddled with the costs 
of an assignment by the mortgagee (being the costs of making 
the assignment, and not such as arise from the joinder of parties 
to a suit in consequence thereof), where the assignment has 
been made without the mortgagor’s knowledge, and without his 
being first called upon to pay or procure payment of the mort- 
gage debt(e). ^Nor to the costs of such deeds as arc not neces- 
sary for the security of the mortgagee: such as a declaration of 
trust where the mortgagee is a trustee (/)• 

1639. The costs of. the bankruptcy trustee of a mortgagee 
who has been in receipt of the rents must be borne by his estate, 
or by the transferee if the mortgage be transferred (y). 

And the costa both of the mortgagee himself, and of a trustee, 
where either of them are necessary parties by the imprudence 
of the mortgagee, may be thrown upon the latter. Instances of 
this have occurred where the devisee of Isyid, charged with but 
insufficient for the fiiU payment of the legacy, mortgaged the 
land ; which being an improper act, and in no way chargeable 
on the legatee, the costs of the suit to raise the legacy were not 
allowed out of the price of the estate (A). And, in like manner, 

(d) Capper v. Terrington, 1 Coll. (/) Jlartin v. Baxter, 6 Bing. 160; 
103; 13 L. J., N. S., Ch. 239. 2 Mo. & P. 240. 

{o) Dobson if. Land, 4 De G. & S. {g) Coles v. Forrest, 10 Beav. 552; 
676 — 681. Horan 17. Woolonghan, Boat. 1. 

(d) Capper e. Terrington, supra. , (A) Shackleton v. Shackletnn, 2 Sim. 

(a) Radcliffe, Re, 22 Bear. 201. & St 242; S. C., Anon., 3 L. J., Ch. 

141. 
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the plaintifFj in a suit to raise the arrears of an annuity, was 
obliged to pay the costs of his trustee, in whom a term of years 
had been vested for securing the annuity, but who had never 
accepted the trust, and refused to do so by answer (f). 

It has been said (A), that where an incumbrancer creates a 
trust for his own puiposes, and in a suit concerning the fund, it 
becomes necessary to bring him and his trustee before the court, 
the incumbrancer gets only his own costs and pays those of the 
trustee ; but ?vhcrc the incumbrancer devises or disposes of the 
charge to several, each, being made a defendant, gets his costs, 
because all represent but one original incumbrancer. The 
former part of this proposition seems hardly consistent with 
the principle stated above as to the rights of the mortgagee. 


Of the Mortgagees Liability to Costs incurred by the Loss of 

the Leeds. 

1640. The mortgagee, or those who claim under him, also 
become liable, where he has lost the title deeds of the estate, 
for any costs which have been incurred in consequence of such 
loss. If, therefore, upon the mortgagor’s refusal to repay the 
debt, by reason of the non-production of the deeds, and the 
mortgagee’s neglect to give a satisfactory indemnity, a bill of 
foreclosure be filed (Z) or an ejectment brought (»w) ; or if the 
mortgagor file a bill for redemption (n), upon non-production 
of the deeds, in which he offers to redeem, and requires a 
reconveyance; the costs of any of such suits or action will 
fall upon the mortgagee. And in a suit for redemption, the 
court will not consider wliether the indemnity, if any have 
been offered, should have satisfied the mortgagor; for he is 
entitled to institute a suit, in order that any person with 
whom he may hereafter deal, respecting the estate, may be 
fully satisfied of the loss. But it is said, that in a foreclosure 

(i) Hickson v. Fitzgerald, 1 Mol. 14, (2) Stokoe v. Robson, 19 Yes. 

note. 385. 

(JC) Qalwaj e. BaUer, 1 Mol. 13, (m) Lord Midleton e. Eliot, 16 Sim. 

note. ** 531. 

(n) Lord Midleton v. Eliot, snpro. 
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suit it will be inquired^ whether a proper indemnity were 
offered (£>). 

So, if tlie mortgagee have a power of sale, but by reason of 
the loss of the deeds he is obliged to come for a sale under a 
decree, the subsequent incumbrancers are entitled to be paid 
their costs of the suit out of the purchase-money, although the 
amount of it be insufficient to pay tlie principal and interest 
due to the plaintiff (/?)• 

The mortgagee must also give the indemnity, at his own 
costs (y) (1766). 

Of the Costs arising out of Assignments Pendente Lite. 

1641. If an assignment of the mortgage security be made 
after judgment, or it seems at all pendente lite^ the mortgagor 
will not be charged with tlie costs of the supplementary pro- 
ceeding by which the assignee is brought before the court (r) 
(1476). But it has been held, that the costs of an assignment 
pendente lite by the second mortgagee to the first, and by the 
first to Uie assignee of her original interest, may be so charged 
against the estate, though the assignee of that original interest 
took pendente lite. 

A purchaser pendente lite comes into court pro bono et malo, 
and may become liable for the whole costs of the suit {s). 

Of the Costs of Reconveyance. 

1642. The costs of reconveyance are borne by the mort- 
gagor (/), as well in ordinary cases, as where the estate has been 
settled or devised by the mortgagee, or has descended* An 
exception to this rule is well established though it has been 
admitted with reluctance) where the mortgagee is of unsound 
mind, whether he have been found so by inquisition or not ; for 

(O) And see Macartney v. Graham, snit to reviTo against an asfdgnee after 

2 Knss. & M. 363. decree, it was ordered to he specified 

(P) Wontner v. Wright, 2 Sim. 643. that tho^costs should be paid by the 

(d) Lord Midletcm v. Eliot, 15 Sim. plaintiff. (James t\ Harding, 24 L. J., 

631. ' Ch. 749.) 

(r) Barry v. Wrey, 8 Russ. 466; («) Anon., 1 Atk. 89. 

Coles V, Forrest, 10 Bear. 562. Where * (t) King v. Smith, 6 Hare, 476; 1 De 
an order was made in a foreclosore G., M. & G. 436. 
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the conveyance of his interest by the committee, including the 
costs of the petition, and of the order for conveyance or vesting, 
is made at the cost of the lunatic’s estate, where he is beneficially 
interested in the mortgage money (u). But the exception is 
not extended to the case of a descent of the mortgaged estate 
upon a lunatic heir at law (.f )• If the mortgagee be a trustee, 
the costs of reconveyance will be paid by the persons bene- 
ficially interested, if the mortgagor had no notice of the 
trust (y); but by the latter, if it appear, upon the face of the 
security that the mortgagee had no beneficial interest. 

The petition for reconveyance seems very generally to have 
been presented by the mortgagor; but it was laid down by 
Lord St. Leonards, C., that the proceedings ought to originate 
with the committee, and that the mortgagor should thenceforth 
have no right to costs, where he petitioned, unless the committee 
had declined to do so («). And the later rule is that the mort- 
gagor shall have no costs out of the lunatic’s estate, whether he 
be served with the petition or not (i). 

1643. As to costs of reconveyance or revesting, where the 
estate has been devised by the mortgagee to trustees (c), or has 
descended to an infant heir(fi) (unless perhaps he have suffered 
it to descend, under circumstances which show great disrcgai'd 
of the mortgagor’s interest (^) ), the rule is clear, that the 
mortgagee’s estate is entitled to receive the costs of the pro- 
ceedings, with the principal and interest. 

(f/) Richards, Exp., 1 Jac. & W. 204; (^) Townsend, Re, 1 Mac. & G. 686; 

Townsend, Re, 2 Th. 348 ; 16 L. .1., Jones, Rc, E. R., 2 Ch. DIf. 70. 

N. S., Ch. 456; see Marrpw, Rc, Cr. & (z) Lewes, Ro, 1 Mac. & G. 23; 1 

Ph. 142; 10 L. J., N. S., Ch. 340; H. & T. 123. 

Thomas, Re, 22 L. J., Ch. 868, and (a) Wheeler, Re, 1 De G., M. & G. 

1 W. R. 165 ; Biddle, Re, 23 L. J., 434; 21 L. J., N. S., Ch. 769. 

, Ch. 22 ; Hawkins v. Perry, 26 L. J., (5) Phillips, Re, L. R., 4 Ch. 629. 

N. S., Ch. 656; 8 De G., M. & G. 439; (c) King v. Smith, 6 Hare, 473 ; 18 

4 W. B. 686. L. J., N. S., Ch. 43. 

(a;) Stnart, Rc, 4 Do G. & J. 317; (d) Ommaney, Exp., It) Sim. 298; 

Jones, Re, 7 Jar., N. S. 115;‘ 30 L. J., 10 L. J., N. S., Ch, 316; King v. 
N. S., Ch. 112; 2 Do G., F. & J. 654; Smith; and see Cant^ Exp., 10 Vea. 
Rowley, Ro, 32 L. J., Ch. 168. But 664. 

the jportgagor bears the cost of the (e) See Midland Cotfhties Railway 
stamp on the vesting order. (Thomas, Qo, v. Westcomb, 2 By. Ga. 211; bat 
Re, 22 L. J., Ch. 868.) this was not a mortgagee's case. 
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1644. The costs of surrendering, or conveying to the 
equitable mortgagee upon the foreclosure, are not genenJly 
provided for by the judgment (/), which simply directs* the 
surrender or conveyance to be made (1708). In the case of 
freeholds, when there is no express covenant by the mortgagor 
to pay the costs of the conveyance, he merely contracts by the 
deposit to make such assurances as may be necessary to vest 
his estate in the mortgagee, and he is only bound by the terms 
of the judgment to execute the conveyance when tendered to 
him by the mortgagee ; but in the case of copyholds, it is the 
mortgagor’s duty to obey the judgment, by surrendering, without 
any previous tender, or other act by the mortgagee. And the 
contract on an equitable mortgage, being a contract to transfer 
the legal estate to the mortgagee, the person whose duty it is to 
make the transfer must pay the expenses of it (^). 

1646. A mortgagee is not bound to assign the estate after 
payment, to the mortgagor, or his nominee, if he have notice 
of an equitable plaim by another person on the estate ; and hP 
he have agreed to assign upon the false representation that he 
is bound to do so, the agreement will be treated as a nullity, 
and the mortgagee will be entitled, as against the mortgagor 
and his intended assignee, to the costs of their suit to compel 
the assignment, so far as the costs relate to matters in issue in 
the suit (A). 

In like manner, if the mortgagor pay the debt to the mort- 
gagee without respect to an equitable claim, of which he has 
notice, against the latter, he may become liable to such claim. 
Where such a claim w^as made by the mortgagee’s solicitor 
for costs, an order was made for taxation of the costs, and for 
payment tliereof by the mortgagee and the mortgagor, or one 
of them, within a short day from service of tlie certificate of 
taxation. And this was done where the money was paid by 

• 

(/) In Hill V. Price, Set. 206, ed. 2, (jf) Pryce v. Bury, 2 Drew. 41; 18 
404, ed. 8, the mortgagor is directed to Jar. 967. 

pay the expense, bat the cost was pro- • (4) Banks e. Whittall, 1 De O. & S. 
vided for by covenant. See next case. ^41. 

M. VOL. II. . 3 U 
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the mortgagor in pursuance of an agreement for compromising 
the suit (i). 

1646 . A trustoc for the mortgagee is bound to assign ac- 
cording to his direction, and if he refuse to do so, in a plain 
and simple case, as for instance to a purchaser under a power 
of sale, he will be made to pay the costs of a suit rendered 
necessary by his refusal (J). 

1647. The ’Solicitor of a mortgagee, who claims a lien on 
the title deeds in his hands, as against the raorigagee, is 
entitled (A) in a redemption suit to the costs of a petition by 
the mortgagor, for delivery of the deeds, on payment of the 
balance due on thd mortgage, in discharge of his lien, such 
costs to be paid by the mortgagor; but not to the costs of 
investigating a lien claimed by him against other persons. 
And the mortgagor must be at the expense of the order for 
delivery of the deeds, where they have come into the custody 
of the court, in the course of an administration suit of the 
moi*tgagcc’s estate, rendered necessary by the nature of his 
■will; and -where they are not deposited in court by reason 
of any default or misconduct (Z). But it will be otherwise if 
the mortgage be made to executors pending an administration 
suit, and the mortgagor have no notice cither of the character 
of the executors, or of the suit, and afterwards the executors 
find it proper to deposit the deeds in court ; for then, if the 
executors refiise to apply for an order for redelivery, the mort- 
gagor may get the order, and will be entitled to the costs of 
so doing (»t): which the mortgagees may be ordered to pay 
■without prejudice to any future decision as to tbe person upon 
whom they shall ultimately falL 

1648 . The costs of trustees under the settlement of the 

equity of redemption, where they are necessary parties to 

• 

(0 White V. Pearce, 7 Haro, 276. (i) Bntden «. Oldakcr, 1 Coll. 106j 

(J ) HampfAire v. Bradley, 2 Coll. 34. 13 1,. J., N. 8., Ch. 240. 

(A) Bidet v, Jones, 2 Y. & C. C. C. (m) Bced v. Freer, 13 It, J., Ch. 
836. - . 417| 8 Jut. 704. 
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convoy the estato, will be paid out of the mortgage debt (n) ; 
and so, where the plaintiff is a judgment creditor of the first 
mortgagee, the costs of such trustees will be paid even before 
those of the plaintiff, or of the first mortgagee (o). 

But it seems that the costs of parties made necessary by the 
act of the mortgagor, are otherwise not generally paid by the 
mortgagee. Therefore, where the assignees of the bankrupt 
devisee of an equity of redemption disclaimed, and the bank- 
rupt was joined (1431), he had no costs from the mor 1 >- 
gagee (p) ; for it seems, that by the disclaimer, the assignee’s 
interest became revested in the bankrupt. And the mort- 
gagee will not be ordered to pay such cogts, even where he 
has been decreed to pay his own costs of an unsuccessful 
claim, the determination of which was the object of the 
suit ( 7 ). Except, however, the costs of the solicitor to the 
Suitors’ Fee Fund, under Cons. Ord. XL. s. 4, where he is 
appointed guardian to an infant defendant ; because he is an 
officer of the court, appointed at the request and for the 
benefit of the mortgagee, who must pay his costs in the first 
instance (even though the security be deficient), but may add 
them to his debt (r). 


Of the Right of disclaiming Parties to Costs. 

1649. The right of disclaiming defendants, who represent 
an insolvent estate, to receive costs, is no better than that of 
any other defendants who. disclaim ; and they have no right, 
arising out of the office which they fill, to receive costs from 
the mortgagee, even upon the terms that he may add them 
to his debt; nor upon the ground that no assets have been 
received out of the estate : because they stand in the place of 
the insolvent, who can give no more right than he had him- 
self (5). 

(a) Siffken v. Davis, Kay, xxi. buiy v. Marten, 15 Jar. 166; Spurgeon 

(ff) Clare v. Wood, 4 Hare, 81. v. Withara, M. R., 21 Dec. 1855, on 

(p) Singleton v, Cox, 4 Har^ 326. petition for costs not provided for by 
(^) Green v, Briggs, 6 Hare, 632. ^ decree, as well as at the hearing. 

(r) Harris v. Hamlyn, 3 De G. & <s) Cash v. Belcher, 1 Hare, 310; 

S. 470; 18 L. J., N. S., Ch. 403; New 11 L. J., N. S., Ch. 196; Hunter v. 

3 U2 
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It has been intimated (i), that the cases of assignees in bank- 
ruptcy, and of puisne incumbrancers, arc not identical ; and it 
is presumed, that the distinction was founded upon the position 
of the former as public officers ; but the equity arising out of 
that character has been said (tt) to be insufficient to lessen the 
mortgagee’s security, by increasing the charge upon tlie estate. 
And it is clear that if he take up the litigation as a contending 
party, instead of disclaiming, he will be left to take his costs 
out of the bankrupt’s estate (or). The costs even of the 
Attorney-General (y), claiming ineffectually on behalf of the 
crown, have been refused, where the costs would have come 
out of the mortgaged estate. 

1660. The general rights of disclaiming defendants, upon 
the subject of costs, fall within the following rules (z), viz. — 

First. In suits for foreclosure or redemption, where a de- 
fendant disclaims in such a manner as to show that he never 
had, and never claimed, an interest at or after the commence- 
ment of the suit, he is entitled to his costs. 

Second. If a defendant, having an interest, show tliat he 
disclaimed, or offered to disclaim before the institution of the 
suit, under circumstances which establish actual notice of dis- 
claimer against the plaintiff, or show that with ordinary care 
and prudence he might have had such notice, he is also entitied 
to his costs. 

Third. Where a defendant having an interest allows himself 
to be made a party to the suit, and does not disclaim or offer 
to disclaim till he puts in his formal disclaimer, he is not 
entitled to his costs (•1664). 

Fourth. A defendant properly made a party, who, after suit 
commenced disclaims, and, without waiting to be asked, offers to 

Fagh, id. 307, note; Appleby v. Duke, (y) Perkins v. Bradley, 1 Hare, 219; 
id. 303, and 1 Ph. 272; 13 L. J., N. S., see Kane v, Reynolds, 4 De G., M. & 
Ch. 9; Clark v. Wilmot, 1 ]|^li. 270; G. 565. 

13 L. J,, N. S., Ch. 10; Hughes v. (*) Ford v. Earl of Chesterfield, 16 
Kelly, 3 Dm. & War. 496. Bear. 616; Ridgway v. Kynnemley, 

(t) 1 De G. & S. 644. 2 H. & M. 666; Earl of Cork v. Rua- 

(u) 1 Hajp, 309. , sell, L. R., 13 Eq. 210j Ward v. Shak- 

(z) Rider v. Jones, 2 Y. & C. C. C.' shaft, 1 Dr. & S. 269. 

835. 
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be dismissed without costs^ aud is yet brought to a hearing, will 
have his costs subsequent to the disclaimer (a). And the offer 
to disclaim need not contain an offer to pay the costs of the 
disclaimer (d). But if disclaiming, the defendant also pleads 
and appears to claim his costs, he will have none (c). 


1661. These rules may be illustrated by the following 
authorities and examples. 

It was long since laid down (d), that if the defendant dis- 
claim, the court will in general dismiss the bill as against him 
with costs; by which it is to be understood (^), that if the 
disclaimer show that the defendant never had any interest, or, 
having had any, that he had parted Avith it, or disclaimed, or 
offered to disclaim before the filing of the bill, he will be en- 
titled to costs as having been improperly made a party ; but 
if he were interested at the filing of the bill, and there were 
no special circumstances, the mere fact of his ssiying that he 
finds his interest worth notliing, and therefore repudiates it, 
does not show that ho was improperly joined, and therefore 
does not give him a right to costs. It is therefore clear, that 
n simple disclaimer, or abavidonment of interest after suit 
commenced, gives no right to costs, although the disclaimer 
state that the defendant never claimed, or pretended to have any 
interest ; and though it appear by the pleadings, tliat the money 
remaining due is more than the value of the estate ; if^ when 
the suit was begun, an interest was then actually vested in the 
defendant (y). But if he show that he never had and never 
claimed an interest, at or after the commencement of the suit, it 
will be otherwise ; as where a person, named in a will as a devisee 


(a) Davis v. Whitmore, 28 Bear. 
617; Dillon v. Ashwin, 10 Jur., N. S. 
119; Talbot v, l^mshead, 4 K. & J. 
93. 

(fr) Lock V. Lomas, 15 Jnr. 162. 

(<;) Maxwell Wightwick, L. R., 3 
Eq. 210; Bradley Borlaso, 7 W. R. 
125. 

(d) Mitf. PI. 819. 

(e) Tipping v. Power, 1 Hare, 405| 
11 L. J., N. S., Ch. 267; Fewster v, 
Tomer, cited there; Gabriel v, Stur- 


gis, 5 Hare, 97; 15 L. J., N. S., Ch. 
201 ; Grigg V. Sturgis, id. 93 ; Jones 
V. Rhind, 17 W. R. 1091. 

(/) Gibson if, Nicoll, 9 Bcav. 403; 
16 L. J.,^ N. S., Ch. 195; Ohrly v. 
Jenkins, 1 De G. & S. 643 ; Stalfnrth 
V. Pott, 2 De G. & S. 571; Bnchaiian 
V, Greenway, 11 Beav. 58; contra, 
Silcock V. Royoon, 2 Y. & C. C. C. 
376; Thompson v. Kendall, 9 L. J., 
N. S., Ch. 318; Dalton v. Lambert, 
15 L. J., N. S., Ch. 206. 
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intrust^ showed by his answer (^) that he had always refiised 
to act, he was allowed his costs; and that not merely of a 
short disclaimer, but also of a correspondence set out in his 
answer, which showed that the circumstances were 'within the 
knowledge of the plaintiff, and that a simple disclaimer should 
have been called for. The same has been held as to a person 
beneficially interested under a will, who had never claimed 
any benefit under, or accepted the devise (A). So where the 
defendant disclaimed, and answered that he had assigned 
whatever interest he ever had in the subject-matter of the 
suit to another, who admitted the assignment (i). But it is 
otherwise if he does not assign until after the oflfer to dis- 
claim (A), or if disclaiming, he offers to assign on payment of 
costs (/). 

1 66S. A defendant who shows that he never had or claimed 
an interest need not disclaim or offer to do so before he is 
joined (m). If on being joined he takes no step in the suit, 
but states the facts to the plaintiff’s solicitor, and asks if he is 
required to appear or plead, he will have his costs incurred 
after that communication (n). But a statement, that if he had 
been applied to, he would have released, or disclaimed his 
right, but that no such application was made to him, gives no 
right to costs (a) ; for this shows that the right remains in the 
defendant : and it is not the duty of the plaintiff to apply to a 
defendant before filing a bill, to ascertain whether he does or 
does not claim an interest. 

<. 

0^) Benboiv v. Davies, 11 Beav. 369; 
and see Wilton v. Jones, 2 Y. & C. C. 

C. 244 ; Heap n. Jones, 6 W. K. 106. If 
properljr made a party, the mortgagee 
will have the costs over against the 
mortgagor. 

(A) Higgins v. Frankis, 15 Jar. 277; 

20 1* J., N. S., Ch. 16. But query as 
to tUik case; for the devisee need not 
accept the devise by any formal act, 
bot the estate is primd fade vested in 
him. If he have not disclaimed, or 
offered to do so^ how does his case 
differ from that of a necessary defen- 


dant, who has not disclaimed befom 
suit? 

(t) Glover n. Rogers, 17 L. J., Ch. 2. 
(^) Roberts v. Hughes, L. R., 6 Eq. 
20 . 

(0 Land v. Wood, 1 L. J., Ch. 89. 
(wO Bellamy v, Brickenden, ’4 K. & 
J. 670. 

(w) Howkins e. Bennet, 2 H. & M. 
567, n. 

(o) Collins V, Shirley, 1 Bnss. & 
M. 638; Cash t. Belcher, 1 Hare, 310; 
II L. J., N. S., Ch. 196; Fotd e. White, 
16 Beav. 125. 
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Where a defendant put in an imperfect disclaimer, stating 
Only that she did not claim to be interested ; it was said that 
the terms of the disclaimer should have been that she did not 
and never did claim, and that she disclaimed ; for she might 
be a necessary party as a trustee, and yet might claim no in- 
terest according to her own words. And she was refused her 
costs (p). It may seem to be here implied, that if the dis- 
claimer had been more complete, costs would have been given. 
But it is considered, that this was not meant in a general sense. 
In the case in question, the amended bill showed that the 
defendant had no interest. 

In a case in which a puisnd mortgagee who had been paid, 
offered first to disclaim at the plaintiff’s cost, and afterwards 
to disclaim unconditionally, it was held that the plaintiff who 
insisted that he retained an interest which but for the suit 
could have been got in only at the cost of the person who 
required it, must pay his costs (y). 

1663. It seems, therefore, that a disclaimer, which would 
have divested the interest before suit, or an offer to disclaim 
or to release, which would deprive the plaintiff of any equity 
to throw upon the defendant the burden of his costs, must 
have been actually made (r). In accordance with which 
principle is a decision (s) by Shadwcll, V.-C. E., allowing 
the costs of a disclaiming assignee, who, having been informed 
by the plaintiff’s solicitors some time before the filing of the 
bill, that he was a necessary party to a conveyance, directed 
the draft conveyance to be sent to his sqlicitor, by whom it 
was perused and approved, and then returned to the plain- 
tifTs solicitor; — after which no communication took place 
until service of the subpeena: for here the defendant’s con- 
duct clearly amounted to an offer to convey. 

1664. But a distinction has been token, where (t) it was 

(p) Vale 17. Mcrideth, 18 Jnr. 992. (<) Thompson v. Kendall, 9 Sim. 

fe) Gndgen, L. B., 2 Ch. 397; 9 L. J., N. S., Ch. 318. 

Div. 209. * (Q Gnmey v. Jackson, 1 Sm. & G. 

(r) Lock V. Lomas, 15 Jar. 162. 07; 17 Jur. 204 ; 22 L. J., N. S., Cb. 

417. 
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made part of the plaintiffs’ caae^ that they had applied to and 
requested the defendants to pay the mortgage debt, but that the 
defendants had refused to do so : the averment being followed 
by an interrogatory founded thereon; whereas the answer stated 
that no such application was ever made, and that, if it had been 
made, the defendants would have released and disclaimed. 

The decision was’ not approved of by Komilly, M. R., but 
seems to have been cited to him from an imperfect report. The 
judgment of Stuart, V.-C., expressly puts the case upon, diffe- 
rent grounds from those on which the other cases were decided, 
viz., upon the untrue averment in the bill (which, however, was 
admitted to be such as is commonly used in foreclosure bills), 
and upon the conduct of the parties ; and whether or not it bo 
followed, its justice is clear. For, however correct may be the 
principle so much insisted on by Wigram, V.-C., and followed 
in aU the cases, that, if the defendant were interested at the 
filing of the bill, he was a necessary party, that principle does 
not justify the infliction of costs, upon a man to whom no op- 
portunity was ever given of disclaiming or conveying. To such 
a person the rule which denies costs to a defendant who allows 
himself to be made a party, and does not disclaim, or offer to do 
so, until answer, is not applicable ; for he may be ignorant of 
the suit until the writ is served upon him. And though the 
court have not made it the plaintiff’s duty to apply to the de- 
fendant, yet if the plaintiff aver falsely that he has so applied, 
the averment may be well taken as an admission of a duty to 
apply, and the defendant may be put in the same position as if 
he had been enabled to disclaim before the commencement of 
the suit. 

The assignee of a bankrupt mortgagor, who by his answer 
disclaimed aU interest in the equity of redemption, and alleged 
a previous offer to do so, but claimed another interest in 
the suit, was neither allowed to receive, nor ordered to> pay, 
costs (t£). 

1666. Although the disclaimer of a defendant may not in 
form be sufficient to give him costs, yet if it show that, on the 


(») Edwards v, Jones, 1 Coll. 247. 
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merits, he was not a necessary party, his personal representative 
is not on his death a proper party ; and if joined will have 
costs (ar). • 

1666. The defendant was formerly not obliged to adduce 
evidence that he had no interest (y), it being usual to read his 
answer as evidence on questions of costs. But if a defendant 
disclaimed generally, and the plaintiff replied to the disclaimer, 
so that the defendant was obliged to go into evidence to support 
his statement, the defendant might be allowed both general 
costs and the .costs of the evidence (ar); though if no evidence 
were used, the replication alone gave no right to costs. And if 
the disclaimer were as to part, and the answer as to other part 
of the subject-matter, the plaintiff was held to be entitled to 
reply (a). 

1667. It has been held where a defendant assigned his in-* 
terest before answer, that he ought not to file an answer and 
disclaimer mthout communicating with the plaintiff’s solicitor ; 
othenvise he w'ould have no costs. On the other hand, the plain- 
tiff ought not, under such circumstances, to strike out the de- 
fendant by amendment, before moving to dismiss ; and if he 
occasioned the defendant any costs by so doing, the defendant 
would be entitled to be indemnified in respect of such costs (&) 
(1781). 


Of adding Costs to the Debt after Judgments 

1668. After a decree had been made^in a foreclosure suit, 
and the accounts taken and report confirmed, the court refused 
to alter the decree on petition, by directing that there should be 
no redemption until payment of costs since incurred by the 

(jk) Ridgway v. Kynnersley, 2 H. & 682 ; where, the defendant having 

M. 665. claimedL generally, it was held that on 

(y) Glover v. Rogers, 17 L. J., Oh. 2. the plnintiff*fl replication and service of 

(z) Ford f?. Earl of Chesterfield, 16 mhpeena to rejoin she was entitled to 

Bcav. 616 ; see Mitf. PI. 819, ed. 4; have costs for the vexation. 

380, ed. 6 1 Iluxst v, Ilnrst, 22 L. J., • (6) Hawkins v. Gardiner, 17 Jnr. 

N. S.,Ch.646. 780; and see Wright e. Barlow, 15 

(a) Williams v. Longfellow, 3 Atk. Jar. 1149. 
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plaintiff, in a different suit, in respect of property mortgaged 
to him, which upon sale proved to be insufficient for payment 
of the prior incumbrancers (^). It seems tliat the order here 
sought would have altered not merely the amount payable but 
also the terms of redemption. But where a mortgagee of copy- 
holds had got into possession by ejectment, pending the fore- 
closure suit, at the hearing of which the costs of the eject- 
ment, amongst other expenses, were not provided for, the court 
did, but not without hesitation, make a subsequent order ou 
petition, that those costs and expenses should be added to the 
principal sum due (rf). 

1669. Where a suit for redemption was heard on bill and 
answer, and upon the defendant's submission to be redeemed 
tlie usual account was directed and a day appointed for redemp- 
tion, taxed costs vrerc given when the bill was dismissed upon 
the plaintiff’s default in payment; the reference being on a sub- 
sequent proceeding beyond the bill and answer ; and this was 
done (e) even before the general rule, that no more than forty 
shillings’ costs should bo given on the dismissal at a hearing on 
bill and answer, was modified by Loi^d Hardwicke’s Order of 
27th April, 1748, which gave the court a discretionary power 
of decreeing taxed costs upon such a dismissal. 

Of Solicitor's Costs. 

1660. The Altomies and Solicitors’ Act (y) provides, that 
where a person not chargeable within the meaning of the act 
with a bill shall be liable to pay, or shall have paid the same, 
the like application may be made for taxation, and the same 
course pursued on taxation as if the application were made by 
the party chargeable ; provided that in case the application be 
made when under the provisions of the act a reference is not 
authorized to be made, except under special circumstances, the 
court or judge to whom the application shall be made may take 

(«) l}amMi V. Loneefiolil, 17 Bear, diat little or no opposition mis made 
208. to the order. 

(<f) Spntgeon «. Witham, M. B., ' (e) Newsham «. Gray, 2 Atk. 286. 

21 Dec. 1866. It appeared, however, (/) 6 & 7 Viet c. 73, B. 38) and see 

B. 40. 
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into GonsidGrd>tion any additional special circumstances appli- 
cable to the person seeking taxation, though such circumstances 
might not be applicable to the party chargeable with the bill, if 
he were the party seeking the taxation. 

1661. The right of the solicitor of the mortgagee to his 
charges against his client arc the same, and his bill will be 
taxed on the same principle, where the taxation is applied for 
by the mortgagor under the above enactment, as where the 
mortgagee himself applies (^). The mortgagor has the same 
right to tax tlie bill of the mortgagee’s solicitor as the mort- 
gagee had ; and if the latter has bound himself as to tlie soli- 
citor the mortgagor is bound also, and can only tax against the 
mortgagee (A). 

1662. If a solicitor, being a trustee of mortgaged property, 
agree with another solicitor, that the latter shall transact trust 
business upon agency terms, and the costs of such business 
become payable out of the mortgaged estate, the persons bene- 
ficially interested in the ecpiity of redemption, who seek taxation 
of the agent’s bill, arc entitled to have it taxed as between prin- 
cipal and agent ; because the co-trustccs of him who made the 
agreement have a right to the benefit of it for their cestuis que 
trust (i). 

Mortgagee’s costs are taxed in the Admiralty upon the same 
principle as in Chancery (A). 

The scale of taxation is regulated by tlie amount of the ori- 
ginal debt, and not by the amount due when the litigation com- 
mences (/).' 


Of Costs upon staying Proceedings^ 

1663. Upon staying proceedings in a foreclosure suit, u])oii 

the offer of a puisn6 incumbrancer to pay the plaintiff’s debt, 

• 

(jg) Jones, Re, 8 Beav. 479. id. 160 ; Wells, Re, id. 41C. And see 

(A) Baker, Re, 112 Bcay. 626. as to taxation, Morgan & Davey, Ch. 

(i) Taylor, Re, 18 Jur. 666; 18 Co8ts,*331, &c.; Dan. Pr. cd. 4. 

Bcav. 166. As to the taxation of bills • (A) Kestrel, L. R., 1 Ad. 78. 

of costs in mortgage cases, see fnrthbr (/) Cotterell o. Stratton, L. R., 17 
Lees, Re, 6 Bear. 410; Carew, Re, 8 Kq. 543; 0 Ch.614. 
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the costs of the subsequent incumbrancers, parties to the suit, 
have been ordered to be paid by the plaintiff, who was to have 
them over from the incumbrancer moving to dismiss (m). 

A mortgagee who has commenced a foreclosure suil^ pending 
a suit to administer the mortgagor’s estate, is entitled, after 
being satisfied under the latter, to dismiss his own suit, and to 
have the costs of it (n). 

{m) Jones v. Tinncy, Kay, xlv. 

Brooksbank v, Uiggiiibottoni, 31 Beav. 35« 
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CHAPTER XII. 

OF THE JUDGMENT AND OF MATTERS CON- 
SEQUENT ON THE DISCHARGE OF THE 
SECURITY. 

1664. Of the Nature and Fhrm of the J^idgmewt. 

1684. Of the Time alio mod for Payment. 

1688. Of JCnlarglng the Time for Payment and Opening the Foreclomre. 
1707. Of the lle-eonvcyanee and Delivery of Possession of the Estate and 
Discharge of the Security. 

1724. Of the Right to Policies of Insurance effected as Collateral Securities. 
1732. Of Judgments for Sale. 

1745. Of Judgments and Orders against Infants and Trustees^ 

1761. Of Judgments against Married Women. 

1762. Of the Delivery of the Title Deeds. 

1766. Of the Loss of the Title Deeds. 

1771. Of the Order absolute for Foreclosttre. 

1779. Of the Dismissal of the Bill for Redemption. 

1664. The amount due to tlie first incumbrancer, whether 
by mortgage or judgment (a), having been fixed, we must in the 
next place consider, who is the person entitled to the first right 
of redemption. 

And here it is to be noted, that whether the suit be by 
mortgagor or mortgagee, the price of redemption is the 
same (2»). Each party, according as he may be plaintiff or 
defendant, may be subject to particular equities arising out 
of those characters, but no distinction is made as to the course 
and order of redemption, between a suit in which the owner is 
seeking to clear his estate from incumbrances, and that in which 
the first (c*) or a subsequent mortgagee is seeking to get pos- 

ifl . ) For j udgmont in Bait by j udgment 240. 

creditor, sco Batos u. Ilillcoat, Sot. 452, (o) Barnes v. Fox, Set. 439, cd. 3. 

cd. 3. • (<l) Jackson v. Brcttall, Set. 477, cd. 

(ft) Da Vigier v. "Leo, 2 Hare, 826; 3; Thackwray v. Bell; Bell v. Cart- 

Watts V. Symes, 1 De G., M. & G. wright (1784)- 
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session of the estate in satis&ction of his debt. And though the 
mortgagee submit to depart fi-om the common form of the judg- 
ment in one particular, as if it direct an account, and then 
reserve fiirther consideration instead of the usual order for 
payment or foreclosure ; yet he retains his right to have the 
further order Aade in the usual form (e). 

1666. Where there are several mortgages in succession, 
the judgment proceeds upon the principle, that the second 
mortgagee, as the first assignee of the equity of redemption, 
fills the place, and acquires the rights of the mortgagor ; and 
he has, therefore, the first right to redeem, upon payment of 
what is due to the first mortgagee, who, upon such payment, is 
ordered to convey to the second mortgagee ; but, in default 
of payment, the latter is foreclosed (1786) (1778). The 
second mortgagee being thus removed out of the way by fore- 
closure, an account is taken of the first mortgagee’s subsequent 
interest and costs, and upon payment thereof, with the amount 
originally found due, the third mortgagee may redeem him, and 
in default is foreclosed (1786) (1787) (/) ; and this process 
is carried on as to all the successive incumbrancers, until the 
mortgagor or ultimate owner of the equity of redemption alone 
remains, when he may in like manner redeem, and in default 
stands foreclosed; and, in the latter case, the estate remains to 
the first mortgagee, free from all incumbrances. And note, 
that where there are several incumbrancers, and the mort- 
gagor’s suit for redemption is dismissed (which is generally 
equivalent to foreclosure (1780)), the last incumbrancer 
becomes quasi mortgagor, and the others become first and 
subsequent incumbrancers according to their priorities (^). 

1666. It has been thus far assumed, that none of the suc- 
cessive incumbrancers have exercised their rights of redemp- 

( 0 ) DuDRtan V. Patterson, 2 Fh. 341; taking a formal account ont of surplus 
see pbservation, 1 De G., M. & G. 242. proceeds of sale paid in hy the first 

(/) In Bingham v. King, 14 W. R. mortgagee 1 creditors, however, being 
414, a -puisne mortgagee, who verified allowed time to dispute the acoouut 
the amount of his debt bj affidavit, (p) 3 Hare, 637. 
obtained an order for payment without 
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tion. But the judgment, in the next place, provides for the 
exercise of these rights, by directing, that in case the second 
mortgagee shall redeem the first, an account shall be taken of 
what is duo to the person so redeeming on his own security, 
and for what he shall have paid the first mortgagee, with 
interest thereon, and costa ; and upon payment of the aggre-^ 
gate of these sums, the third mortgagee has liberty to redeem 
the second, in default of which he is foreclosed according to 
the process first pointed out (1788); and a further account 
having been taken of what is due to tlio second mortgagee 
in respect of his own debt, and of liis payments, the next 
incumbrancer, or, if there be none, the mortgagor, will be at 
liberty to redeem (1789). 

But if the third mortgagee shall have redeemed the second, 
an account is taken of what is due to the tliird, in respect of 
his security, and of what he has paid ; and he may be redeemed 
by the next incumbrancer, or the ultimate owner of the equity 
of redemption (1790). 

Finally, upon non-payment to tlie last person to be re- 
deemed of what he shall have paid to the prior incumbrancers, 
and of liis own principal, interest and costs, the owner of the 
equity himself stands absolutely foreclosed, and the estate 
as before remains in the hands of such one of the incum- 
brancers as has cleared off the rest, free from all the debts 
which affected it (1791). 

1667. But here it is to be observed, that, although redemp- 
tion is commonly enforced, by foreclosure, that kind of relief 
is not a necessary consequence of default*in payment of the 
money ; for the redemption may be merely permissive. Thus 
a tenant in tail of incumbered estates, the settlor of which has 
covenanted to relieve tliem from incumbrances, and has thus, 
as between himself and the persons taking under the settle- 
ment, thrown the debts upon his unsettled estates, may redeem 
if he will pay off all the incumbrancers. But if this right of 
redemption be worked out, in the* course of a suit by a person 
who is subject to the same equities as the settlor, as, for 
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example (A), his bankruptcy trustee, there will be no fore- 
closure on default, but dismissal only, against the tenant in 
tail; for the trustee cannot foreclose one whose estate the 
bankrupt has covenanted to relieve from liability. 

Again, it seems that if, for any reason; the judgment to 
account, instead of being made in the usual manner, proceed 
upon the undertaking of the mortgagor to pay what shall -be 
found due, the mortgagee, relying upon this undertaking, 
cannot avail himself of the right to foreclose if de&ult be 
made in the payment (i). 

1 668. The defendant who has the first right to redeem has 
an interest and a right to see that the judgment is perfected 
against the first mortgagee; and, consequently, before decrees 
made on default were absolute in the first instance (1773), 
the puisne incumbrancer might compel the latter to show cause 
why a decree on default should not be made absolute against 
him U). 

1669. Where there are several mortgagees, and the first 
is also part owner of the equity of redemption, the judgment 
directs (A), that upon payment to the first mortgagee of all 
that is due to him, by the second, the former shall convey the 
whole estate, subject to his right to redeem the part in the 
equity of redemption whereof he is interested ; on default 
of payment, the second mortgagee is foreclosed in the usual 
manner. 

The owner of the residue of the equity of redemption 
redeems on payment of all that is due, but receives a con- 
veyance only of that part, in which he is interested (/)• 

(A) Chappell V. Rccs, 1 Dc G., M. & (/) Bat qaciy if he ought not to 

G. 393. have a conveyance of all, subject to the 

(i) Dunstan v. Patterson, 2 Fh. 341. right of the first mortgagee to redeem 

O') Cottingham v, Earl of Shrews- his share of the equity again, upon 
bury, 6 Sim. 395. * payment of a proportion, on the prin- 

(A) Sam broke v. Ilanbnry, Seton, ciple that the mortgagee must be en- 
209, ed. 2; see Sober v. Kemp (1794); tircly redeemed, or not at all; or whe- 
seo tl^ decree in Lloyd v. Douglas, thor, to avoid such a circuity, the part 
4 Y. & C. 449. * owner of the equity ought not in the 
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In case of redemption by the second or other subsequent 
inortgagee 5 be is redeemable in his turn by the first mortgagee* 
being •owner of part of the equity, and by the owner of the 
residue of the equity, on payment by each of a part of the 
mortgage debt proportioned to his share; and upon redemp- 
tion, the estate is conveyed to them in the proportions in 
which they are entitled. If the first mortgagee do not make 
the payment in respect of his share in the equity, the suit in 
respect thereof is dismissed. And upon the like defiiult by the 
other owner of the equity, he is foreclosed. 

1670. Where a puisne mortgagee of estates, distinct por- 
tions of which have been previously mortgaged to several 
persons, seeks redemption, and to foreclose the mortgagor, 
he is entitled . to a judgment that he may redeem both or 
either of the estates. If he redeem both, he may foreclose 
the mortgagor unless he also redeem both ; if he redeem but 
one, the mortgagor must redeem that one or be foreclosed ; 
and as to that which tlie plaintiff does not redeem his suit will 
be dismissed (m). 

1671. Where a mortgagee of shares upon which calls had 

been made since the date of the security, filed his bill to 
enforce his security, offering to .pay the subsequent calls, the 
company, disputing the security on the ground that the shares 
were forfeited, were treated as puisne mortgagees disputing the 
priority of the first incumbrancer, whom they were ordered 
to redeem ; paying his debt and the calls .paid, less the sums 
received by him on account of profits (n). • 

1672. If the mortgagor be entitled to a set-off in matters 
in respect of which he sues for an account, the court may give 
him the benefit of his set-ofl^ and may cither make one judg- 

• 

first instance to redeem the mortgagee titled to several securities has no right 
on payment of a sum proportioned to to tack, redemption will be directed 
the redeeming party’s share. according to priority. (Whitegrave o. 

(m) Felly v. Wathen, 7 Hare, 351 — Qraddock, Set. 439, ed. 3; Morgan v, 

363. App. on another point, 1 De G., SanXiys, id. 442.) 

M. & G. 16. Where a mortgagee en- (n) Watson v. Eales, 23 Bear. 294. 

M. VOL. II. 3 X 
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mont in his suit and in that of the mortgagee^ or may give a 
separate judgment for an account against the mortgagee per- 
sonally ; or, upon payment into court by the mortgagor of the 
principal and interest, a judgment may be given in both causes, 
and the foreclosure may be suspended imtil both accounts have 
been taken (u). 

1073. Where one person has mortgaged his estate as a 
surety for another, the judgment is so framed as to give the 
surety the full benefit of liis rights, against the estate of the 
principal debtor. And the right of redemption being given 
to both, it is ordered, that if the money be paid by the prin- 
cipal debtor, the estate shall be conveyed to their respective 
owners; but if by the surety, both estates are conveyed to 
him, and he of course holds that which belonged to his prin- 
cipal, subject to redemption by him. If neither principal 
nor surety redeem, the equities of both their estates arc fore- 
closed ( p). 

But as no relief will be given against a surety beyond the 
express terms of his contract, his mortgage of a reversionary 
interest will not be subject either to sale or foreclosure if its 
operation be limited to the application of the proceeds when it 
falls into possession ( 7 ). 

1674. Where there were several mortgages of a wife’s 
freehold and leasehold, by her and her husband to the same 
mortgagee, to secure several sums (the title deeds of the free- 
holds being also declared by memorandum to be deposited as 
a security for the %ura secured by the leaseholds), and after a 
second security on the whole property to another incum- 
brancer, the husband became insolvent; it being declared 
that the wife had a separate right to redeem the leaseholds; 
the decree (r), after directing that, in taking the accounts, the 

{o) Bodd V, LjdaU, 1 Haro, 333. {q) Stamford, &c. Banking Co. v. 

ip) Beckett o.Micklethwaite, 6 Mad. Ball, 4 De G., F. & J. 810. 

199; Set. Dec. 417, ed. 8; see Aid- (r) Hill e. Edmonds (1793)- Re- 
worili^v. Robinson (i797)» which alw ported also 6 De G. & S. 603; bat the 
provides for redemption as hctweeiTthe observations of Parker, V.-C., most be 
principal^ and the surety. grievously misreported. The decree 
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costs should be apportioned between the securities of the prior 
mort^agee^ and that the several amounts due on those securi-^ 
ties respectively should be distinguished^ and after the usual 
provision for redemption by the second incumbrancers, and 
the husband's assignees successively, directed that the wife 
should be at liberty to redeem the first mortgagees, or be 
foreclosed, as to the leaseholds, on payment of the amount 
due on the leasehold security; that in case the second mort- 
gagees should redeem the first as to both securities, the mort- 
gagor’s assignees might redeem them, or be foreclosed, upon 
which the wife should redeem the second incumbrancers in re- 
spect of the leaseholds, or be foreclosed ; and that in case the 
mortgagor’s assignees should redeem either the first or the 
second incumbrancers as to both securities, the mortgagor’s 
wife should redeem the assignees in respect of the leasehold 
security, or be foreclosed as before («). 


1676. Where the husband and wife joined in a mortgage 
of the wife’s estiite to secure the husband’s debt, and the 
equity of redemption was limited to the wife, her heirs and 
assigns, it was held, on the bankruptcy of the husband, that 
the wife (the assignees waiving their prior right) might re- 
deem (1224). In the event of dismissal on non-redemption, 
the life estate of the bankrupt was ordered to be sold, and, 
after deduction of the proceeds from the debt, proof was to be 
admitted for the residue ; but in case of redemption the proof 
to stand for the whole amount, subject to any question as to 
tlie right to expunge it(^). If the mortgage of the wife’s 
estate were executed by her and her hifsband, part of the 


appears to be framed with much care. 
Compare 16 Jar. 1184. 

(«) For form of decree where mort- 
gagee had a mortgage of property be- 
longing to A. and B. for money ad- 
yanced to them in different proportions, 
and another mortgage of the separate 
property of A., and of his interest in 
the joint property to seenre his sepa* 
rate debt, see Higgins e. Frankis, 10 
Jar. 828. 


(t) Gleayos v. Paine, 1 De G., J. & 
8. 87; 9 Jar., N. S. 367; Paine, Kxp., 
id. 701; 3 De G., J. & S. 458. And 
the estate of the hasband or wife, as 
the casojnay be, will be indemnified 
oat of the estate of the other of them 
for whoso benefit the money was raised. 
Wilkinson e. Beale, 1 L. J., Ch. 89; 
•Gray «. Dowman, 27 L. J., N> S., Ch. 
702. 
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xnoney having been advanced to her before marriage^ and the 
equity of redemption be reserved to husband and wifbj the 
decree for fbreclosure 'W'ill be against them both (a) (1761). 

1676. Where a security has been made subject to a deri- 
vative mortgage, the judgment directs (v) an account of what 
is due to the original mortgagee or his assignee^ and then of 
what is due to the derivative mortgagee. And that upon 
payment to the latter of the sum due to him, not exceeding 
the sum found due to the original mortgagee, and on payment 
of the residue if any of what is due to the original mortgagee, 
both of them shall reconvey. In case of default and foreclo- 
sure accordingly, after the computation of the subsequent in- 
terest and costs due to the derivative mortgagee, he is ordered 
to reconvey, on payment of that amount by the original mort- 
gagee, and, in default of payment, the latter is foreclosed. 

According to another form (ii?), after taking accounts of 
what is due to the original and derivative mortgagees respec- 
tively, the sum due to the latter is deducted from what is due 
to the former, and payment is ordered to be made to each of ' 
what is due to him ; upon the making of 'which payments, 
both mortgagees are directed to reconvey as before, and on 
default, the bill (being a redemption bill) is dismissed. But 
the latter form seems less complete than the other, inasmuch 
as it assumes that less is due on the derivative than on the 
original mortgage. 

Where the original securities had been ordered to be set 
aside, on payment by the mortgagor of principal, interest and 
costs, the mortgagdis and submortgagee may be ordered, upon 
payment of that amount into court, to reconvey and deliver 
up the deeds without waiting for the settlement of the ac- 
counts and equities between them (;r). 

1677. If several of the co-owners of an estate agree to a 
sale, and the purchaser, believing that the agreement binds 

(u) Lewis V. Poole, 3 Gif. 636. (ir) Stephenson v. Green, Set. 473, 

(«) Dalton e. Wilson, Set Dec. 421,r ed. 3. 
ad. 3. ( 0 ) Lysaght e. Westmaoott, 33 Besv. . 

417. 
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the entirety, pays off a mortgage on the property, the judg- 
ment will be against the shares of those only who have not 
concurred in the sale; and it will provide for partition in 
case of redemption (y). 

Where, after a decree in a foreclosure suit, a puisnfi mort- 
gagee made a derivative mortgage, and the derivative mort- 
gagee filed a new bill against all the parties to the former 
suit, praying that he might have the benefit of that suit, and 
might redeem the prior and foreclose the subsequent mort- 
gagees, the bill was dismissed (z) as against all but the as- 
signor with costs, and an account was directed of what was 
due to the derivative mortgagee, for principal, interest and 
costs of the second suit; upon ])ayment of which by the 
assignor, (the costs paid by him to the other defendants in the 
second suit being on a rehearing disallowed,) within six months, 
the assignee should reconvey; but that in default the assignor 
should be foreclosed, and the assignee be entitled in right of 
his security to the benefit of the decree and proceedings 
in the second suit, and to stand in the place of and use the 
name of the assignor in the further prosecution of the first 
suit ; and in the meantime should be at liberty to attend the 
taking of accounts in that suit. 

1678. In the redemption of an annuity the principle of the 
common judgment for redemption is applied ; though, from the 
nature of the transaction, a preliminary declaration, setting 
forth the terms upon which the security is redeemable, is often 
necessary. After (a) the usual account of what is due in 
respect of the principal and interest of the purchase-money 
or other sum upon payment of which redemption is decreed, 
and of the costs of the grantee, and of the monies received 
by him on account of the annuity, the last-mentioned monies 
are ordered to be applied, first in reduction of interest, and 
then of the principal ; and reconveyance and the usual subse- 


DaTies v, Dayies, 6 Jar., N. S. (a) Moore v. Rowe, Bjne v, Yivlan, 
1820. Set 480, ed. 3. For judgment in mort- 

(e) Booth cr. Creawicke, 8 Sim. 852 1 gage of pension, see James v. Ellis^ 
8 Jot. 828. I.. B., W. N. 1870, 260; 19 W. B. 3ia. 
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quent proceedings are directed^ upon payment of what remains 
due. In case of overpayment^ the grantee is directed to repay 
the oveiplus to the grantor. 

1679. Where the mortgage is of land, and there is also 
a simple assignment of stock or other personal chattels, or 
a policy of assurance, the proper order would be for sale of 
the chattel security in the first instance, and then for fore-* 
closure in rpspect of the deficiency, lest by taking the estate 
first, the foreclosure should be opened by the subsequent sale 
of the policy (1698). 

But where (b) the assignment of ^e policy was followed 
by trusts for the application of the xxionies to become payable 
by virtue of the policy, although it was doubted whether 
those trusts excluded the right to sell the policy, yet, inas- 
much as, according to the letter of the deed, if the mortgagor 
had died before the decree, the mortgagee would have been 
entitled to the full enjoyment of the security, by first apply- 
ing the policy monies, and then foreclosing for the deficiency, 
the literal construction was followed, and foreclosure alone 
was decreed; although it was liable to be opened, if the 
mortgagee should afterwards resort to the monies to become 
payable on the policy (which he was allowed to retain for 
that purpose) to cover the amount for which the estate might 
be insufficient. 

Hence will be seen the importance, where a mortgage of 
chattels is made as a collateral security to a mortgage of reid 
estate, of not inserting any provisions which may affect the 
mortgagee’s right to an immediate sale of the chattels, and 
thereby abridge the remedy against the primary security 
also (c). 

1680. A mortgagee who sues on behalf of himself and the 
other creditors of a deceased mortgagor (486) is entitled to 

(h) Dyson a. Morris, 1 Hare, 413. bj one o£ the psortnere in a mine where 
<e)4Por forms of judgment on morS- the other partners have aright of pre- 
gages of stock and chattels see Seton, emption, see Bedmi^e «.Foinlar,L.B., 
40a— ^>6, ed. Ss and on a mortgage 2 467. 
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the usual judgment in &vour of an equitable mortgagee (4)f 
and also to that in fitvour of a general creditor (e)» But as he 
may be satisfied out of the personal estate^ as the prima^ fiind 
for payment of the mortgage debt^ and may not need the 
application of the security, the course is (y*) not to give relief 
directly against the security by way of foreclosure, and also 
against the general estate, but after the account of what is due 
on the mortgage, to take the usual accounts of the personal 
estate and of the debts ; and if the personal estate should be 
insufficient to pay the debts, then an account of the other real 
estate of the deceased, dnd to ascertain whether there be any 
and what other incumbrances on the real estate, other than that 
of the plaintiff : and upon further consideration the court will 
then be able to give the plaintiff the benefit of his security and 
of his right against the general estate* 

1681. The judgment will be prefaced (in a redemption suit) 
by a declaration that the right of redemption is still subsisting, 
or (in a suit for foreclosure or sale) that the security is valid (^), 
where those matters have been in dispute; and it declares, 
where it is necessary, the rights and priorities, as well of the 
several incumbrancers, as of any person who has paramount 
claims on the estate (A): and after providing for other inci- 
dental matters, the decree directs that the necessary accounts 
be taken, and, where necessary, that rests be made (1640), 
and that the amount due from the mortgagee on account of 
his receipts be applied, first in payment of interest, and then of 
the principal of the mortgage security («) ^1288). It is also 
directed that the amount due to each mortgagee in respect 
of his own debt be added to whatever he may have paid for 
the redemption of preceding incumbrancers, and all sums to 

(d) Greenwood V. Firth, 2 Hare, 241, (p) Holmes v. Turner, 7 Hare, 369, 

note; Skoy v, Bennett, 2, Y. & C. C. CL note and form; Fanlkner v, Daniel, 3 

Haro, 199, establishing jadgment debt; 
(a) Skey v, Bennett, snpra. Garlon v. Farlar, 8 Bear. 626; and see 

(/) Hanman v.' Riley, 9 Hare, App. Set. 465, ed. 8. 
zl.; Stone v. Van Hey^nysen, 18 Jar. (k) Jones p. Griffith, 2 Coll. 207. 
844; and see a decree in eogtenso in * (i) See In Thomoycroft v. Crocket^ 
Marshall p, M^Ararey, 3 Dm. & War. 2 11. L. C. 246. 
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which the court may consider him to be entitled for improve- 
ments (1 632)3 or payments made in respect or for -the pro- 
tection (1627) of his security or of the estate (7). And upon 
payment of the sum thus ascertained to be due, by the person 
whose turn it is to redeem, the mortgagee is ordered to reconvey 
the estate to or according to the direction of such person, where, 
a conveyance is necessary, and to deliver to him all deeds and 
other documents relating to the estate, 

1682, Jf the money be not duly paid, the defaulter, being 
a defendant, is generally foreclosed : bht if he be the plaintiff 
in a redemption suit, his action will be dismissed (1778), and 
thereupon the mortgagee becomes .entitled to hold the estate, 
free from the debts, in payment of which de&ult has been 
made. 

But where a sale has been ordered in lieu of foreclosure, 
the sale takes place in default of payment at the appointed 
time, and the produce, being distributed amongst the incum- 
brancers according to their several rights and priorities, the 
surplus, if any, is paid over to the person who was the ultimate 
owner of the equity of redemption. 

1683, If an estate subject to a mortgage be sold absolutely 
under an extent, and the money paid into court, the crown will 
not be allowed upon motion to pay off the mortgagee at once, 
without his consent, but a reference will be ordered to ascertain 
what is due on the mortgage (A). 

f. 

Of the Time allowed for Payment. 

1684, To the person entitled to the first right to redeem, 
it is the practice to give six months from the date of the 
certificate, which fixes the amount of the debt ; and the 
equitable, as well as the legal, mortgagee has a right to this 
time, whether the judgment be for foreclosure or sale (f), and 

(7) For fonn of forecloBnre jadgment (Q Parker o. Honsefleld, 2 M. & K. 

by coneent without account, see Boy^. 419, Newton o. Aldons, Mens e. Feme, 
dell V, Manby, 9 Hare, liii. Spring o. Allen, cited there 1 Thorpe 

CM) The King o. Goombee, 1 Pr. 207. v. Gartnde, 2 Y. & C. 790} Plica v. 

# 
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idthough the security be given for a debt^ which does not 
carry interest (vn). And in a suit by a creditor to enforce 
his security under a conveyance by the debtor^ upon trust to 
sell in case of non-paymbnt of principal and interest by a 
given day^ with covenants by the creditor not to sell without 
giving six months' notice^ and by the ^^btor to pay the debt 
and interest, but with no express proviso for redemption, the 
debtor’s power of preventing the trust tor sale from arising, 
by payment of the debt, amounts to a right of redemption, 
and entitles him to the common equity against a mortgagee 
coming to enforce his security (n) (1737). 

Whether a judgment debtor, when his creditor comes for 
foreclosure or sale under 1 & 2 Viet. c. 110, s. 13, is entitled 
to six months to redeem, seems to have been doubted, the 
point having been left for consideration and the time afterwards 
given by consent. There seems, however, to be little room 
for doubt; the judgment creditor is a quasi equitable mort- 
gagee (o), and having the remedies incident to that character, 
his debtor should clearly have the corresponding equities* 

1686. Each of the persons entitled to a subsequent right 
of redemption has three months from the date of the further 
certificate; and in the case of a derivative mortgage, this 
rule applies to the original mortgagee’s right to redeem, upon 
default of redemption by the mortgagor of the original and 
derivative mortgages (p). 

1686. But where several judgment creditors are entitled 
to subsequent rights of redemjition, one jteriod only of three 
months is given to them all, it being considered that they 
ought not to stand exactly in the position of persons who 
have advanced money on a security ; the delay which would 
arise from giving them successive periods being also a good 

Carver, 8 M. & 167— 168 1 Lister Jur. 478. 

V. Tamer, 5 Hare, 281, 298; King v. ( 0 ) Bc^le, Exp., 17 Jor. 979; 3 
Leach, 2 Hare, 67; Lloyd e. Whittey, De G., M. & O. 630. Bnt see now 27 
17 Jar. 764. . & 28 Viet. c. 112 (156)* 

(ffi) Meller e. Woods, I Keen, 16. ( p') Dalton e. Wilson, Seton, 421, • 

(f») Bell e. Garter, 17 Beav. 11 ; 17 ed. 8. 
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reason for this rule (9). And it may happen, as where eight 
subsequent incumbrances were effected upon one day, that 
only a single right of redemption will be given to the several 
mortgagees (r). The same rule is applied in the case of re- 
demption by the members of a building society, to whom an 
estate purchased by their trustees has been allotted («) ; and 
generally to persons claiming under the same instrument, 
although, as in the case of tenant for life and remainderman, 
their periods. of enjoyment are different (f); but where the 
equity of redemption in different parts of the mortgaged 
estate has been vested in several persons as purchasers, or 
purchasers and mortgagees, by instruments of different dates, 
they will have successive rights of redemption according to 
priority of date, as in the case of successive mortgagees of 
the same property (u). 

In case more than one of several persons entitled to redeem 
should be prepared to redeem, at the appointed time, liberty is 
given to apply to the court without giving notice to the plaintiff 
and without prejudice to any question as to the rights of the 
defendants as between themselves (v). 

The direction for payment within six months after the date 
of the certificate/’ being%iatter which would have been inserted 
by the registrar as part of a usual order, may be added by way 
of correction of the judgment, on motion or petition {x)» 

1687. Contrary to the usual legal computation, by which^ 
except in the case of mercantile instruments (y), the word 
** month” means primd facie a lunar montli, a calendar month 

{q) Baddiff v. Salmon, 4 Do G. & (i») Title/ e. Davies, 2 T. & C. C. C. 

8. 626 1 Long v. Stone, Turner, V.-C., 399, n.; Beevor o. Luck, notwithstand* 

18 Feb. 1862; Stead v. Banks, 6 De G. ing Edwards v. Martinis 4 Jur., N. S. 
3 b S. 660; 16 Jur. 946; Bates v. Hill- 1044; 28 L. J., Ch. 49. 
coat, 16 Bear. 139. For Dec. see Set. (o) See forms of judgments in Ed- 
452, ed. 3. wards o. Martin, 28 L. J., Ch. 49; 

(r) Long o. Storie, 23 L. J., Ch., Bartlett v. Bees, L. B., 12 Eq. 396. 

N. S- 200. (09) Bird «. Heath, 6 Hare, 236. See 

( 0 ) Feto o. Hammond, 80 Bear. 496; Cons. Ord. xziii. a 21. 

^8 Jnr., If. S. 560. ^ (y) Beg. o. Inhabitants of Chawton, 

(t) See per Wood, V.-C., Beevor e. 1 Q. B. 247. 

Luck, L. B.,-4 Eq. 687. ^ 
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is implied where the word is used alone, to denote the period 
allowed for redemption («). 


Of enlarging the THme for Payment^ and qf opening the 
Foreclosure. 

1688. The mortgagor may be relieved from the strict terms 
of that part of the judgment in a foreclosure suit which directs 
payment of the redemption money on a certain day^ either by a 
postponement of that day^ or by an actual opening of the fore- 
c1osure> after the day has been suffered to pass without payment. 
The application is made on motion by the person entitled to 
redeem, or it may be made at the hearing of a special applica- 
tion, by the mortgagee, to make the foreclosure absolute (a). 

It is only in a foreclosure suit, as. a general rule, and not in 
a suit for redemption, that this indulgence is granted ; because, 
in the latter case, the mortgagor comes to the court for reliei; 
professing that his money is ready, but, in a foreclosure suit, he 
redeems by compulsion (i). So the mortgagor’s suit for redemp- 
tion will be dismissed after the -^y appointed for payment has 
passed, though he have subsequently tendered the principal and 
interest due to the day of the tender (c). But, on special cir- 
cumstances, the time for payment has been enlarged even in a 
suit for redemption (d). 


1689. Upon good cause shown, the court does not stop at a 
single enlargement in a foreclosure suit. Belief has been given 
three, and even four times in succession ; and this, although the 
time fixed by previous orders of enlargement have been thereby 
expressed to be peremptory, and even though the mortgagor 


( 2 ) Anon.. Barn. Ch. 324; 2 Eq. 
Ca. Abr. 605. So under 4 Geo. 1. c. 5, 
in Ireland (Devereux e. Bradstreet, 
Wallis, 388), and under 8 Geo. 1, c. 2, 
Ireland, s. 4, as to time for redemp- 
tion to mortgagee of evicted lessee. 
(Biddulph e. St. John, 2 Sdi. & Bef. 
612.) 

(a) Clay , 9 Sim. 817, n.; 

Lee e. Heath, id. 807, n.; Alden u. 
Foster, 5 Bear. 692. 


(5) Novosiel^i r. Wakefield, 17 Vea. 
417. 

(o) Faulkner v. Bolton, 7 Sim. 819. 
The report in 4 L. J., N. S., Ch. 8J, 
states that the motion to dismiss the 
redemption bill was refused on the 
affidavit of tender after the day; but 
the report in Simons appean by the 
Beg. lib. to be correct. 

(d) Tipping e. Hawes, 10 Aug. 1810, 
cited 17 Yes. 417. 
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have undertaken^ hj signing the Re^strar’s book, not to ask for 
any further time (&)• 

But the time is not enlarged, as of course, even upon the first 
application. Some reason (though a very strong one is not 
necessary) must be given ; as that the defendant has used his 
best endeavours to find an assignee without success, but that if 
time be granted there is a reasonable prospect of getting the 
money (/) ; or that negotiations for that purpose .are actually 
pending. And the magnitude of the sum involved, and of the 
arrears of interest, are circumstances to which weight will be 
given ; but not, it seems, to the latter, if the arrears have been 
suffered to increase (^). 

But something more than this seems necessary upon subse- 
quent applications ; such as evidence (A) that some steps have 
been actually taken, as the result of which the money is likely 
to be forthcoming.. And a strong case of unexpected delay or 
difficulty must be made out to support a third or fourth applica- 
tion. 

1680. Under the usual circumstances of an application by 

the mortgagor, by reason of his being unable to raise the money 
ill time, it is necessary to show that the estate is an ample secu- 
rity for the debt (i), which fact was formerly stated on the face 
of the order (A). Where, however, a necessity for enlarging the 
time has arisen fi'om the opening of the account by the act of 
the mortgagee, the order will be made, although the security 
appear on the evidence to be of doubtful sufficiency ; but care 
will be taken that nothing is added by the delay to the amount 
of the debt (Z). ' ^ 

1681. The period granted upon the first application is 

(0) Anon., Bara. Ch. 221; Edwards reason for ref using an extension was 
w. Cnnliffe, 1 Mad. 287. that the application was in yiolation of 

(/) Nanny «. Edwards, 4 Rnss. 124 1 an express agreement. 

Evre e. Hanson, 2 Bear. 478; Qnarles (i) Eyre v. Hanson, 2 Bear. 478; 

w. Knight, 8 Price, 880. Edwards o. Cnnliffe, 1 Mad. 287; 

(y) Hollord o. Yate^ 1 Kay & Jo, Nanny v. Edwards, 4 Boss. 124; Anon., 
677. ' ' Bara. Ch. 221. 

(A) Edwards o. Cnnliffe, 1 Mad. 287. (A) Oeldard v. Hornby, 1 Hare, 251. 

See Campbell e. Moxhay, . where one (1) Ib. 
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usually six months, and it does not appear that any longer 
^ time has been granted at once. The like period has also been 
given on a subsequent application, but the usual period has 
then varied firom five to three months according to the circum- 
stances. « 

1692. The order commonly directs, that the time be enlarged 
upon payment {m) by the mortgagor to the mortgagee, bn or 
before the day originally fixed for payment of the principal, in- 
terest and costs of the amount certified to be due for interest and 
costs on the mortgage ; but where the large sum of 8,000/1 was 
due for interest, the first order was made on payment of 3,000/. 
only on account of interest (n). The general condition of pay- 
ment of interest will not be relaxed by reason of the infancy of 
the person entitled to redeem (o). But if, from the circum- 
stances of the case, or the shortness of the interval between the 
time of application and of payment under the decree, there is 
likely to be a difficulty in making the payment in due time, the 
court will direct enlargement on payment of the interest and 
costs in a mouth, or some other convenient time from the date 
of the order (/?)• And if there be any doubt as to the sufficiency 
of the security, the condition ’will also be imposed of immediate 
payment of the interest to accrue down to the day fixed for the 
ultimate payment of the mortgage debt (y). 

If the time fixed for payment be likely to expire before the 
hearing of objections to the certificate which fixes the time of 
payment, the court will either enlarge the time on the usual 
application, or (r) if the defendant omit to apply, a new day 
will be appointed, even after the objections have been over- 
ruled. 

1693. Where the right to redeem is in dispute, and time is 
required to prosecute an appeal, the object of the court is to 
make an order, which, without touching the judgment, will yet 

(ill) Edwards v.Qunliffe, 1 Mad. 287; (p) Eyre v. Hanson, 2 Beav. 478; 

Seton, 390, ed. 3. Geldard v, Hornby, 1 Hare, 261. 

(«) Holford e, Yate, 1 Kay & Jo. (y) Geldard v. Hornby, supra. 

677. * (r) Renvoize v. Cooper, 1 Siiu. & St. 

( 0 ) Coombe e. Stewart, 18 Bea?. 111. 364. 
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secure to the person redeeming the recovery of the money which 
the judgment requires him to pay. In such a case (s) the terms 
imposed will be the payment into court of principal and arrears 
of interest, consent to^a receiver, and payment of interest from 
the commencement of the suit; or of principal, interest, and costs 
of suit and of the application. The amount paid in wiU be 
ordered to be invested at the risk of the applicant (t ) ; and if 
the dividends or any interest be ordered to be paid to the mort- 
gagee, it will be upon his undertaking to repay the same upon 
the reversal of the decree. 

It appears to have been hinted, that the mortgagee's refusal 
to produce the title deeds for the mortgagor’s inspection (461), 
although the court would not order such production, would be 
a good reason for enlarging the time (m) ; but this opinion, if it 
were really expressed, seems open to great doubt. 

1894. The order will in all cases proceed to foreclose the 
mortgagor upon non-payment at the appointed time of the sum, 
upon the. conditional payment of which the order is made (or). 
And if the condition be not complied with the order of fore- 
closure absolute may be made as of course, and its discharge has 
been refused (y) with costs, though it was sworn to have been 
obtained by surprise during a treaty between the parties, and 
notwithstanding an affidavit by the tenant in possession, that he 
was willing to purchase the estate for more than twice as much 
as was due on the security. But the order will be discharged 
if the mortgagee by his own act (as by receiving rent) vary the 
amount due between the date of the certificate and of the order 
absolute (r). ^ 

1696. The court will also appoint a new day for payment of 

(«) Mookhoufle v. Corporation of (jv) Edwarda v, Cunliffe, 1 Mad. 
Bedford, 17 Vea. 380; Finch v. Shaw, 287; Eyre v. Hanson, 2 Bear. 478, 
20 Bear. '655; and see Holford v. Yate, and other cases. 

1 Kaj & Jo. 677. (y) Jones v. Roberts, M'Cld. & Y. 

' (t) Finch V, Shaw, 20 Beav. 665; 567. 

see T^lor 9. Waters, 1 Mjl. & C. 266; (s) Holford v. Yate, 1 Kay & Jo. 

5 L. J., N.' S., Gh. 210. 677; see statement of the case. 

(«) Fer Lord King, Itos. 246. 
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the mortgage debt^ after default has been made on the day 
first fixed ; and even after inrolment of the judgment, or of the 
order absolute for foreclosure, and without vacating the inrol- 
ment (a). And this has been done in favour of the heir of the 
mortgagor, where the latter was foreclosed on his own consent, 
given by signing the registrar’s book (ft). 

But then the applicant must not only show that he will, 
be able to redeem, if further time be given, but he must 
also account satisfactorily for non-payment at the proper 
time. 

The expectation that the money will be ready, founded upon a 
treaty already' commenced with a proposed assignee ; ignorance 
of the confirmation of the master’s report ; misinformation as to 
the day fixed for payment; irregularity in the proceedings of the 
suit, prior to the order absolute ; the illness, or accidental inabi- 
lity to travel, of the person charged with payment of the money, 
and poverty, which could be shown to be but temporary, are 
matters which in the various cases (e) have been admitted as 
reasons for granting further time, after inrolment of the decree 
for foreclosure. But an irregular act, done under what might 
have been fairly considered to be a correct view of the law, and 
not from fraudulent motives, will not be a ground for setting 
aside the order absolute after inrolment (//). Nor, it seems, 
would the foreclosure be opened by an inadvertent statement in 
a contract for the sale of the property, that it is made under a 
power of sale in the mortgage (e). 

(«) Cocker v. Bevifi, 1 Ch. Ca. 61; the order absolnte on condition of paj- 
Ismoord v. Clay pool, 9 Sim. 317, n.; ment, and on non-payment the order 
Nanfan v. Perkins, 9 Sim. 308, n.; absolnte to sdind. See also Crompton 
Crompton o. Earl of EfHngham, id. r. Lee, 9 Sim. 311, n.; Nanfan o. Per- 
311, n.; Jones o. Crcswicke, id. 304; kins, id. 308, n. 

6 Jar. 763; Booth v. Creswicke, 6 id. (d) Abney v. Wordsworth, 9 Sim. 
1023 ; Ford v. WasteU, 6 Hare, 229; 317, n. 

2 Ph. 691. Thornhill o. Manning, 1 (c) See the cases cited above, and 

Sim. N. S. 461, where it is said to liave see Joachim <*. M*Doaa1l, 9 Sim. 314, 
been Sir J. Wigram’s impression, that n.; Foid^. WasteU, 6 Hare, 229; 2 
the enlargement leaves the order abso- Ph. 691. 

late untoached (and see Ismoord v. (d) Patch v. Ward, L. R., 3 Ch. 203. 

Claypool, 9 Sim. 317, n.}. Bnt Sir J. (e) Watson v. Marston, 4 De G., 

Wigram said, that the order shoald be *M. & G. 230; per Tamer, L. J. 
to vacate the inrolment and dueharge 
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1686. The time of payment may also be postponed, by the 
death of one of several mortgagees entitled on a joint account 
wheire payment' was directed to be made to them all (y), or by 
Tea^h of some act done by the mortgagee ; as if, being in pos- 
session, hcL receive rents, or other monies on account of the estate, 
after the sum due has been certified (A): because the amount 
being then varied^ the order absolute cannot be obtained^ but 
the account must be carried on, and a new day fixed for pay- 
ment (1648). This may be done on tlie motion of cither of 
the parties. And if the person entitled to redeem make oljeo- 
tion, the mortgagee will not be suffered to verify by affidavit the 
amount received, and pay it over at once (i). But it is not ne- 
cessary to carry on the account and to fix a new day where the 
rent has been received after defiiult, though before the affidavit 
of default was made ( j). The mortgagee is not on the other 
hand entitled to any right to postpone redemption, after the day 
fixed for payment, until payment by the person redeeming, of 
sums which have been subsequently added to the debt, in respect 
of another security; because this would be to alter a judgment 
upon an interlocutory application (A). 

It seems, also, that it is not the practice (/) to put the person 
redeeming, upon terms of immediate payment of the interest 
and costs, when the time is thus enlarged by reason of the 
act of the mortgagee; but the order has been made in that 
form (m), where there was a doubt as to the sufficiency of the 
security. 

1697. The foreclosure may also be opened by the act of the 
mortgagee (n), if he sue the mortgagor upon his covenant or 
bond, where the estate proves insufficient to satisfy the mort- 
em) Blackburn r. Caine, 22 Bear. (^') Constable e. Howick, 6 Jnr., 
614 ; ^ingsford e. Poilc, 8 W. K. 110. N. S. 331. 

(A) Oarlick v. Jackson, 4 Bear. 164; (A) Barron e. Lancefidd,' 17 Bear. 

Alden e. Foster, 6 Bear. 692; Ellis e. 208. 

Griffith^ 7 Bear. 83; Frees e. Coke^ (Q Bnchanan e. Greenway, 12 Beav. 
h. 'R., 6 Ch. '646. 356, and other cases above. 

(i> JJnehanan e. Gieenway, 12 Beav. (m) Geldard v, Hornby, 1 Hare, 261. 
866; but see Ozenham v. Ellis, 18 ‘ (n) Cook e. Sadler, 2 Vem. 236. 

Beav. 693. 
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gage debt. And thisj though the decree jhave been signed and 
inrolled(o). • ’ 

1698. The mortgagee^ it will be remembered^ has a general 
right to enforce all his remedies at the same time (482). If'ow^ 
if he proceed first upon his covenant or bond^ and obtain part 
payment of his debt^ he may still foreclose for the residue; 
but, if he proceed by foreclosure first, and then, finding the 
estate insufficient to satisfy the debt, goes on to sue upon his 
covenant or bond for the deficiency, equity will only permit 
him to do this^upon giving a new right of redemption to the 
mortgagor; for if the mortgagee take his legal remedy firsts 
the mortgagor retains his right to redeem, and the mortgagee 
ought not, by electing to take the estate first, to be able to get 
both it and the debt. 

And the rights of tlie mortgagor and morigageo being cor- 
relative, the latter is not entitled to proceed for the deficiency 
after foreclosure, if by his own act, as by selling the estate 
to a s^anger, the mortgagor be prevented from redeeming (p) 

(494). 

It seems consistent with the principle that the mortgagee ' 
cannot generally sue for the deficiency after foreclosure, if 
ho be not able to restore the estate, that' if the estate have been 
put up for Bfde, and bought in by the mortgagee, or a trustee 
for him, the rights of the parties should remain as if tlicre had 
been no sale. It seems, in fact, to have been the opinion 
of Lord Thurlow, in such a case, that the mortgagee might 
proceed at law, and an ofibr was made to continue the injimc- 
tion against the judgment, if the plaintiff would bring the 
money into court. But the bill of the mortgagor was not 
directly for redemption, but only for delivery of the bond, and 
for an injunction against the judgment; and it was not said 
whether or not the condition of redemptipn should be attached 
to the right to sue ( 9 ^). 

(o) Dnshwood v. Blythway, 1 Eq. ker, 8 Vcb. 627, and 18 id. 198. 

Ca. Abr. 817. • (^) Tooke v. Hartley, 2 Bro. C. C. 

(|9) Lockhart v. Hardy, 9 Beav. 349; 126. The correctness of the report has 

and seo Tooke v. Hartley, 2 Bro. G. C. ' been diluted, and the confusion of the 
126; 2 Dick. 786; and Per^ v. Bar- arguments as stated is such, that there 

M. VOL. II. 8 T ^ 
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In a note supposed to have been made by Kichards^ C.B.(r), 
when at the bor^ it is said to have been held in this case, that 
the mortgagee may sell, and also sue on his bond, there being 
no reason why a lender should lose part of his debt, and not be 
able to enforce his additional security. But this strikes at the 
whole rule, which, permitting the mortgagee to sue first, and 
then to foreclose, restrains him from suing after foreclosure, 
without giving a new right to redeem; a rule which is con- 
sistent with equity, and a proper check upon speculatiog mort- 
gagees; Before the foreclosure is complete the lender may use 
all his remedies at once, and if he foreclose he has a chance 
of profit. Why then sliould he complain if the estate turn out 
of less value than the debt ? It has been said («), that until 
the estate be sold he cannot tell its value, and therefore does 
not know whether his debt be satisfied or not. But, if a 
purchaser out of possession can judge of the value of the estate 
to buy, the mortgagee in possession can surely form as good an 
estimate. 

1699. It is considered, however, that the rule does not apply 
to the case in which a mortgagee has not foreclosed, but has 
sold the estate under his power of sale ; this being one of the 
remedies expressly given by the security for the recovery of the 
debt, and the exercise of which, by reason of his liability to 
account for any surplus, gives him no chance of profit, and 
ought not to prevent him from recovering any deficiency (<). 

And even after foreclosifre, if the mortgagee be prevented 
from restoring the estate by an occurrence for which he is not 
re^onsible — such as an eviction by a superior landlord where 
the mortgagee was not liable to pay the rent or to perform the 
covenants — ^the general rule does not apply (u). 

1700. The foreclosure will also be opened if the judgment 
have been obtained "by fiilse evidence (a?), or other fraudulent 

cannot bo said to be any clear authority I#. B., 8 C. P. 368, though decided on 
on 4(0 point. , a question of pleading, appears to snp- 

(r) See 2 Bro. C. C. Belt’s ed. poit this proposition. 

(«) Boyd V, Mansell, 2 P. Wms. 73. (u) BnneU, Be, Ii. B., 7 £q. 399. 

(f) The case of Budge v, Bichen^ (.t) Boyd v, Mansell, supra. 
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or coUusiye ( yi) practice ; as other judgments are set ande 
under the like circumstances (^r) : but actual fraud and con- 
trivance^ and not merely constructive frauds must be shown for 
the purpose (u). 

So an estate was held (5) to be redeemablej notwithstanding 
a release of the equity of redemption, more than twenty years 
old, and a decree of foreclosure by consent, more than five 
years old, signed and enrolled ; because the release was made 
upon a secret trust to pay the mortgagor an annuity, the land 
being also of much greater value than the debt. And after 
sixteen years a decree has been opened (e), under the concur- 
rent circumstances of a great excess in the value of the estate, 
and the distressed condition of the mortgagor; the last cir- 
cumstance being probably an indication of oppression on the 
mortgagee’s part ; for the court is generally unwilling to open 
a foreclosure after long acquiescence, especially if buildings 
or other improvements, or settlements, have been made on the 
faith of the decree, and where the foreclosure has been by con- 
sent ; and has refused such relief after six years (d). 

1701. The foreclosure cannot be opened in port; and an 
action which admits the validity of the judgment as to some 
of the parties to the suit, and seeks to open it only as to one 
of them, is therefore demurrable (e). 

1708. The court has refused to open a decree after it had 
been signed and inroUed, on the mere ground of the overvalue 
of the estate (though it has been said that d sale at an under- 
value would be a substantial objection on a suit to set aside the 
sale) (/), or of parol declarations concerning the mortgage, if 


(y) Harvey v. Tebbntt, 1 J. & W. 
197. 

( 2 ) Gore V, Stacpoole, 1 Dow, 18. 
( 0 ) Patch V. Ward, L. B., 3 Oh. 

203. 

(3) Morley v, Elway^ 1 Ch. Ca. 
107. 

(e) Brngh v. Langton, 16 Yin. 476. 
(d) Tooke v, Bidiop of Ely, 16 Yin. 

3 


476, note to pi. 1; Lant v. Crisp, id. 
469; Fleetwood v, Jansen, 2 Atk. 467; 
and see Thornhill v. Manning, 1 Sim., 
N. S. 451; Jones v. Kendrick, 2 £q. 
Ca. Abr. 602; 6 Bro. P. C. 244. 

<e) Patch V. Ward, 4 Gif. 96; 9 
Jnr., N. S. 373. 

if) Per Lord Manners, C., Light- 
bnme v. Swift, 2 Ba. & Be. 207. 

2 
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there be no fraud (^). And a bill so filed for rcdempton, on 
the ground of parol declarations by the mortgagee^ both before 
and after the decree^ that he was willing to take his money, the 
fraud being denied, was dismissed with costs (A). 

Nor can a mortgagor be relieved against a decree of fore- 
closure, obtained by consent upon unwritten terms, alleged to 
have been agreed upon by the solicitors of both parties, and 
with which the mortgagee afterwards refused to comply, by a 
suit for performance of the agreement ; parol evidence of the 
terms of the agreement being inadmissible : but it seems, that 
upon sufficient parol evidence, the foreclosure might have been 
opened, on the ground that the agreement concerned an order 
of court, and was made by persons competent to agree upon its 
terms (z). 

1 703. The foreclosure will not be opened, by reason that 
the mortgage has been mentioned by the mortgagee in his will 
as a debt (A), as mortgage money, or as an interest in property 
moiigaged to him (/) ; but the property will pass by the will, 
according to the actual interest of the testator. 

1704. The circumstance, that a decree for sale erroneously 
directs payment of the surplus money to the tenant for life, 
will not be a reason for opening the decree after a lapse of 
some years, if the sale liave been fairly conducted, and there 
were in fact no surplus (m) ; though the objection would have 
been substantial, if a surplus had really beeh paid to the tenant 
for life ; and redemption may be afterwards decreed of an estate 
which has been sold by the mortgagee, under his power, if due 
notice were not given according to the deed (»). 

1706. If the mortgagor have not insisted at the hearing 

of a foreclosui-e suit, or on the taking of the accounts, upon 

• 

(ff) Whidiall V. Short, 7 Vin. 397. (1) Silberschildt v. Schiott, 3 Ves. 

(h) Boscanick v. Barton, 1 Ch. Ca. & B. 45 ; Legros v. Cockerell, 5 Sim. 

2ld. 384. 

'ti) Cox e. Feele, 2 Bro. C. C. 334. (m) Lightbnme v. Swift, 2 Ba. & Bo. 

(ft) Tooke V. Bishop of Ely, 15 Yin. 207. 

Abr. 476, n., pi. 1 ; 2 Eq. Ca. Abr. (n) See Smith v. Fox, 6 Hare, 886. 
608. 
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his right to redeem^ he ought not to be admitted to redeem 
afterwards^ except upon new matter. And if he bring a suit 
for redemption^ after he has acquiesced in a judgment for fore- 
closure, the time for redemption under that judgment ought not 
to be enlarged on motion; because (o), notwithstanding the 
foreclosure, the plaintiff will have the benefit at the hearing 
of any equity which may arise upon his redemption suit. 

1706. If an incumbrancer who seeks to open the foreclo- 
sure and to redeem, on the ground that he was not a party to 
the suit, be in an obscure station and his means doubtful, he 
will be ordered to give securiiy for costs in case he do not 
redeem (/?). 

Of the Reconveyance and Delivery of Possession of the 
Estate and the Discharge of the Security. 

1707. The mortgagee cannot refuse, when the estate is 
redeemed, to restore possession of it to the mortgagor, or 
those claiming under him ; having no right, whether the mort- 
gagor’s title be good or bad, to dispute it ; or to deal with the 
security in such a manner, that upon discharge of the debt 
the estate cannot be restored (y) : nor can the mortgagee claim 
to retain the estate on the ground that the mortgagor has 
covenanted with the mortgagee ivith respect to a separate 
matter, upon which a judgment, whicli would be a lien upon 
the land, might ultimately be obtained ; or that another debt 
might be added to the security in case of a sale, where no sale 
took place (?•) ; and where, after decree to account and pending 
exceptions to the master’s report, the mortgagee committed 
waste, he was ordered to redeliver possession to the mortgagor ; 
who, however, being a pauper, was ordered to give security 
to abide the event of the account («). At the present day 

(o) Fleetwood v. Jansen, 2 Atk. 467. M, & G. 203 j Walker r. Jones, L. R., 
(jp) Bird V. Gandy, 7 Vin. Abr, 46, 1 P. C. 60 ; 3 Mo. P. C., N. S. 397. 

pi. 20; 2 Eq. Ca, Abr. 251, u.; and (»*) Mayor of Brecon v. Seymour, 
seo StoYens o. Williams, 1 Sim., N. S. 4 Jnr., N. S. 10G9; Chilton v. Carring- 
C45. ton, 16 C. B. 96. 

(^) Tasker v. Small, 8 Myl. & Cr. (») Hanson v. Derby, 1 Vem. 392. 
68, 70; Thornton v» Courts 8 De G., 
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a receiver' would probably be appointed^ under such biicum- 
stances. 

Where the mortgagee has notice of a prior equitable right 
in a person claiming under the mortgagor, he may rehise to 
reasngn the legal estate to the mortgagor, or a puisn4 incum- 
brancer, without the consent of the owner of the prior right. 
Therefore (t), where a mortgagee B. was paid off by C., but 
refused to assign to him upon the ground of a prior equitable 
lien in A.; in suits filed by the contending parties it was 
decreed that A. might redeem C., and in that case that B. 
should assign to A. without prajudice ; no assignment being 
necessary by C. or the mortgagor. In case of his not paying 
C., A. to be foreclosed. In case of payment A. to be redeemed 
by the mortgagor on payment of what he should have paid C., 
viz., his own debt and costs, and B.’s costs which ho was decreed 
to pay. The mortgagor to be foreclosed on nonpayment. 

And imtil redemption the mortgagee may hold the estate 
against everybody who has not a paramount title, and if posses- 
sion have been got against the mortgagee by fraud, ponding the 
suit, the estate must be restored before redemption (u). 

1708. Where a legal security is the subject of the suit, 
the decree provides, that, upon payment, the mortgagee shall 
surrender or reconvey to the person redeeming (whether he be 
the mortgagor hin^self, or one claiming rmder him as a puisn6 
mortgagee or otherwise), free from incumbrances by the mort- 
gagee, or any claiming imder him ; and shall deliver upon oath 
all cleeds and othqr documents relating to the estate. But if 
the person who redeems has only a partifd interest in the estate, 
it must be conveyed sul^cct to the rights of redemption of the 
other persons interested (a:). And if and so long as the right 
of the redeeming party is only under a contract which may not 
be performed, he is not entitled to require delivery of the deeds 
or a conveyance, the mortgagee being in the meantime entitled 

(t) Bonks V. Whittoll, 1 De G. ft S. pi. 13; and see Tyson «. Cox, T. & B. 
641. . 396. 

(») Lont «. Crispe, 2 Bq. Co. Abr. («) Pearce v. Monis, L. IL, 6 Ch. 
699; 16 Vln. Abr. "Mortgogc,” 469, 227; TUiniiii. e. minha, Seton, ed. 8, 

476. 
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to withhold them until the title is complete ( y). If the mort- 
gagee be in poasessionj it is also proper to add(«), that he diall 
deliver possession of the mortgaged estate ; for the person re- 
deeming is not to be 'put to ejectment after payment to 
recover tlie possession. 

The decree then provides, that, in de&ult of payment, the 
person to' whom the right of redemption was given; do stand 
foreclosed; but this should not be followed by any order to ^ve 
possession, because the legal estate is already in the mortgagee, 
and he is left to his ejectment (a), if he cannot otherwise get 
into possession. 

1709. Where the security is equitable, the mortgagee upon 
redemption is ordered to deliver up all dccdi^ &c. in his 
custody relating to the estate, to the person redeeming, but 
in case of nonpayment, the party making default is ordered 
to convey or surrender to the mortgagee, free from inctuu- 
brances(d) (1644); or if a sale be directed, the produce is 
ordered to be paid to the credit of the cause, to be applied 
as the decree directs. 

Where the estate had been sold by the mortgagee under 
his power of sale in the mortgagor’s lifctime, the surplus money 
paid into court was paid out to the administrator of the mort- 
gagor, though the heir-at-law, disputing the validity of the 
mortgage, had commenced an ejectment against the pur- 
chascr (c) (813). 

1710. The reconveyance is directed iq terms applicable to 
the interest of the person to whom it is to be made. Where 
a single right of redemption is given to several, one of whom 
may redeem separately; as to successive tenants for lite(ti), 
to tenant for life, or his assignee, and tenant in tail, joint 

(jf) Poaico V. Morris, supra. (&) dolmes v. Turner, 7 llnre, 870, 

( 2 ) Yates Vs Homblyp 2 Atk. 3G3; n.; ITootner t\ Sturgis^ 5 Do G. & iS. 

Arthur v. Higgs, Evans Kinsey, Set, 7375 Pryco v. Bury, 17 Jur. 1173. 

468, od. 3. . (<?) Mary Smith’s Mortgogc, Be ; 9 

(a) Sutton V. Stone, 2 Atk. 101; W. B. 799. 

Wood V, Hodges, 2 Eowl, Exch. Fract. (d) Aynslcy i\ Bccd, Set, 166; 294, 
342. cd. 3. 



1064 


DIBECTIOKS FOU ANJ> FOBM OF 


tenants (e), or tenants in common, the decree directs a convey- 
ance to be made to them, or to such of them as diall redeem ; 
or, as to the latter, the conveyances may be ordered to bo 
made to them of their specified proportions of the equity of 
redemption (/). 

Where the right is given to representatives, or to husband 
and wife, the order is merely to convey to them or as they 
shall appoint. 

Settled estates are directed to be conveyed upon the trusts 
of the will or settlement, under which the limitations have 
been created ( < 7 ). Where a single right is given to a person 
claiming under a settlement, and to another party, to redeem 
settled and unsettled estates, the former being entitled to 
redeem all, but the latter those which are unsettled only, the 
unsettled estates are directed to be conveyed to the redeeming 
parties, or to him who shall redeem, and the settled estates 
upon the trusts of the settlement (A) (1796). And in case of 
infancy, the reconveyance is ordered to be made to such person 
as shall for that purpose be named in the chief clerk’s certi- 
ficate (z). 

1711. A reconveyance upon payment of the debt, where 
the time has been enlarged after inrolment of the order abso- 
lute for foreclosure, will be made subject to any contract 
which the mortgagee has entered into concerning the estate 
after the inrolment ; upon the faith and from the date of which 
he has fiill power to deal with the estate as his own (A). 

1718. And upon foreclosure, if there be a paramount claim 
(such as dower), unafiected by the jiecree, the right of the 
claimant will be declared, or the foreclosure will be expressly 
made subject to it (/). And incumbrancers taking the estate, 

(O Sober v, Kemp, 6 Hare, *162, n. {h) Chappell v. Koes, 1 Be G., M. St 

(jf) Sambrooke v. Hanbnry, Set G. 393. 

427, ed. 8; Thomcycroft v, Crockett, («) Seton, ed. 3, p. 889. 

2 H. of Ii. C. 247. ^ (A) Thornhill v. Manning, 1 Sim. 

iff') Xynslejtf.Beed, Set Bee. supra; * N. S. 461. 
t^olyerv* Colyer, 9 L. T.|N. S. 214. (1) Jones v. Griffith, 2 CoU. 206; 

Set 424, ed. 3. 
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or money which represents it ^ ordered to discharge 

any liabilities, past or future, to which the estate may be sub- 
ject, or to make <'any payments which other incumbrancers 
ought to have received out of the estate. So tenants by the 
curtesy (n), and other tenants for life, will be ordered, upon 
taking the estate, to^pay the past and fiiture interest upon the 
mortgage (1668). 

1713. If the person in whom the estate will vest by virtue 
of the foreclosure be a trustee, the decree declares, that in 
case of foreclosure such person is to be considered as a trustee 
of the mortgaged premises for the benefit of the cestuis que 
trusty according to their respective proportions of the mort- 
gage debt (o). And so on redemption by a person entitled to 
a partial interest under the settlement, the mortgagee may 
require the insertion of an express declaration in the recon- 
veyance, that it is made subject to the trusts of the settle- 
ment (p). 

1714. The mortgagee is not obliged to assign the mortgage 
debt to the mortgagor upon redemption; or to a purchaser, when 
the security is paid off out of the proceeds of a sale under a 
decree (y) ; or to convey to any other person as a mortgagee in 
his own place ; being bound only to rcconvey the estate to the 
owner of the equity of redemption (r). And he may refuse to 
execute a reconveyance containing incorrect recitals; but not 
a reconveyance without recitals which is approved by aU the 
parties interested in the equity of redemption («). 

But where a purchaser front the mortgagor buys fred from in- 
cumbrances, and, desiring to take an assignment of the security, 
procures the mortgagee to release the mortgagor from aU liabi- 
lity in respect of the mortgage debt, and protects him against 
any additional expense arising from the form of the conveyance, 

(m) Seo Barnes v. Hacstery 1615< (ff) James v. Bion, 3 Sw. 234; Col* 

(«) Dale V. Taylor, Set. 231, ed. 2; ycr v, Colyor, 9 L. T., N. S. 214. 

475, ed. 8. , (r) Dnnstan v. Patterson, 2 Ph. 341; 

(o) Set. 424, ed. 3. Anon., 2 Mol. 605. 

(p) Wicks t, Scrirens, 1 J. & II. (s) Hartley v. Burton, L. B., 3 Chi 

215* App. 865. 
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tlie mortgagor cannot refuse to convey the equity of redemption 
in such a manner as to keep the security on foot {f). 

1716 . On the discharge of a mortgage^ under ordinary cir- 
cumstances^ the estate is reconveyed to the owner of the equity 
of redemption^ or the mortgage term is surrendered by a concise 
deed of conveyance or surrender, purporting to be made in con- 
sideration of the payment of all monies due in respect of the 
security; vfith a covenant by the rcconveying party that he has 
done no act to incumber (a). The same course is usually adopted 
on the discharge of an equitable mortgage created by deed ; 
although by the mere receipt for the mortgage debt the mort- 
gagee’s interest in the estate becomes revested (jt). 

Since the 7th August, 1874, the legal personal representative 
of a mortgagee of a freehold estate, or of a copyhold estate to 
which the mortgagee shall have been admitted, may, on pay- 
ment of all sums secured by the mortgage, convey or surrender 
the mortgaged estate, whether the mortgage be in form an as- 
surance subject to redemption, or an assurance upon trust (y). 

The object of this enactment appears to have been merely to 
substitute the person entitled to receive the money as a convey- 
ing party for the devisee or heir ; but for want of care in the 
framing it will probably cause more difficulty than it cures. 
The language being permissory only and not imperative, and 
the estate not being (as in the case of the estate of a bare trustee 
in the next seetion of the aet) directed to vest in the legal per- 
sonal representative, it seems that the estate still vests in the 
heir or devisee, and that there may be two persons able at the 
same moment to make a title to the legal estate ; and it does 

Cooper v, Cartwright, Joh. 679. nard. (Diary, 29 J'nne, 1663.) 

(-M) If Pepys may be trusted, it was ist) As to the circumstances under 
uncertain in his time whether either whidi it will ho presumed that the legal 
by law or practice the representative estate in mortgaged property has been 
of the mor^agee in reconv^ing was reconveyed, or a mortgage term snrren- 
bound to warrant against the acts of dered before the passing of the Satisfied 
his testator, or only agamst his own. Terms Act, see Sugd. V. & P. ed. 11, 
Tho^pinions given by counsel being PP* 527, 628; Dav. Conv. Pre. vol. 2, 
diifferent, ** enough to moke a man cd. 2. 

forswear ever having to do with law,’* iff) Vendor and Purchaser Aci^l874, 

they agreed to refer it to Serjeant May- 37 & 38 Viet. c. 78, s. 4. 
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not appear whether the personal representative can convey at 
all under the act if he exercise the power of sale. 

It is presumed that this provision will not affect the rights of 
the lord of the manor^ where the mortgagee has been admitted 
to copyhold; and it seems doubtful whether it will apply if the 
heir have been admitted (z). 

1716. In the case of a mortgage of copyholds^ if after the 
admittance of the surrenderee, the surrenderor perfimn the con- 
dition, he may re-enter and shall have the land without any new 
admittance, or any new fine; for he is in of his old estate. But 
if the day of payment of the money by the surrenderor be past, 
so that he has only an equity of redemption, he must pay a fine 
and be readmitted (a). 

Whether the money be paid or not at the proper time, if the 
surrenderee have not been admitted, it is considered sufficient 
in practice to enter satisfaction on the rolls (i) (19). 

1717. In the case of mortgages whereof memorials shall be 
entered in the registry offices under the Middlesex and Irish 
Kegistry Acts (c), if at any time afterwards a certificate shall 
be produced to the registrar signed by the mortgagee or mort- 
gagees, his,*hcr or their executors, administrators or assigns, and 
attested by two witnesses, whereby it shall appear that all monies 
due have been paid or satisfied, and which witnesses shall prove 
upon oath the payment or satisfaction and signing of the certi- 
ficate, an entry shall be made in the margin of the registry 
book against the registry of the memorial ^f the mortgage, that 
the mortgage was satisfied and discharged according to the 

(jt) Seo also the observations upon c. 85, s. 27; North Biding, 8 Geo. 2, 
this clause in Dart and Barber’s work c. G, s. 82 ; the regulation is extended 
on Vendors and Purchasers, cd. 5, to registered judgments, statutes and 
p. 16. recognizances: and in all except the 

(a) Gilb. Ten. 276; see Simonds v. North {tiding Act, which follows the 
Lawnds, Cro. Bliz. 239. Middlesex and Irish Act^ the certifi- 

ed) 1 Scriv. 194, ed. 4 ; 120, cd. 5; cate of payment or satisfaction is to bo 
2 Day. Conv. 587, cd. 2; 667, ed. 3. Signed both by mortgagor and mort- 

(c) 7 Ann. c. 20, s. 16; 8 Ann. c. 10, • gageo. Under the Irish Act, the certi- 
s. 3. In the other Begistry Acts, viz., ficate mhst be sealed, and the signing 
West Riding, 5 Ann. c. 18, s. 10; East and sealing need bo proved by only 
Biding and lUngston^npon-Hnll, 6 Ann. one of the witnesses to the certificate. 
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certificate to which the same entry shall refer; and the certificate 
shall be filed to remain upon record in the registry office. 

m 

1718. Under the Land Transfer Act, 1875, the registrar 
shall, on the requisition of the registered proprietor of any 
charge, or on due proof of the satisfaction thereof, notify -on 
the register, in * the prescribed manner, by cancelling the 
original entry or otherwise, the cessation of the charge; and 
thereupon the charge shall be deemed to have ceased (d). 

1718. Where, upon the first registration of any fireehold 
or leasehold land, notice of an incumbrance affecting it has 
been entered on the register, the registrar shall, on proof to 
his satisfaction of the discharge of such incumbrance, notify 
in the prescribed manner on the register, by cancelling the 
original entry or otherwise, the cessation of such incum- 
brance (e). 

1720. The statute 6 & 7 Will. 4, c. 32, s. 5, concerning 
Building societies, makes a receipt for monies advanced by the 
society, indorsed upon any mortgage or furtlier charge by the 
trustees of the society for the time being, sufficient to vacate 
the mortgage or further charge, and to revest tHe estate in 
the person entitled to the equity of redemption, without the 
necessity for any reconveyance; the form of the receipt being 
specified in a schedule, directed to be annexed to the rules of 
the society ( /). 

It has been doub^id whetlier the meaning of this provision 
is, that on the discharge of the secimity by the mortgagor, the 
receipt revests the legal estate in him as the owner of the 
equity of redemption; or that on the discharge by him, or 
by any other person, it becomes revested in whichever of the 
persons interested has &e best right to call for it: but it was 
held that, in cither case, upon the dischai'ge of the first 
mortgage by a person who discharged it witli the intention 

(^) 88 & 89 Viet. c. 87, s. 28; Rule (/) For farmsof decrees for redemp- 
82, Dec. 1875. tion by members of bnilding societies, 

(0 Id. 8. 19; Rule 27, Dec. 1876. see SetOD, 481, 482, cd. 8. 
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of standing in the place of the mortgagee^ and who obtained 
possession of the deeds^ the legal estate vested in him as the 
person who had the best right to call for it ( g). 

1721. By the Friendly Societies Act, 1875, a receipt under 
the hands of the trustees, countersigned by the secretary, in 
the form in the third schedule to the act, or in any other form 
specified in the society’s rules, for all monies secured to the 
society by any mortgage or other assurance, — such receipt 
being endorsed upon or annexed to the mortgage or assurance, 
—vacates the same, and vests the property in the person 
entitled to the equity of redemption, without reconveyance or 
resurrender (A). 

If the mortgage or assurance have been registered under any 
act for the registration or record of deeds or titles, or is of 
copyhold or customary land, and entered on any court rolls, 
the registrar imder such act, or steward of the manor, or 
keeper of the register, shall, on production of such receipt 
verified by oath of any person, enter satisfaction on the register 
or on the court rolls respectively, of such mortgage, or of the 
charge made by such assurance; and shall grant a certificate 
either upon such mortgage or assurance, or separately to the 
like ciSect, which certificate shall be received in evidence in all 
courts and proceedings without further proof (f). 


1722. In like manner, the Merchant Shipping Act, 1854(A), 
declares, that where any registered mortgage has been dis- 
charged, the registrar shall, on the production of the mortgage 
deed, with a receipt for the mortgage money indorsed thereon. 

Of) Fcaso t'. Jackson, L. B., 3 Ch. to copyholds, it seems that a resurrender 

576, notwithstanding Prosser v, Rico, will still be necessary. (Barry on 
28 Beav. 68. The costs of a deed of Building Societies, p. 116.) 

reconveyance have been allowed (Pago, (A) 38 & 39 Viet. c. 60, s. 16 (7), 

Re, No. 2, 32 Beav. 485), although the not apj^ying to Scotland or Jersey, 
statutoiy receipt. would have been suf- (*) Id. (8). A fee of two shillings 
ficient; but the decision was only on and sixpence is payable for the entiy 

the ground that the taxing master was and certificate; by means of stamps in 

not competent to inquire whether the * Ireland. 

deed was proper or not. (ifc) 17 & I8 Viet. c. 104, s. 68, 

If the trustees have been admitted 
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duly signed and attested, make an entry in the register book 
to the eflfeot that sndi mortgage has been discharged; and 
upon such entry being made, the estate, if any, which passed 
to the mortgagee, nbnll vest in the same person or persons in 
whom the same would, having regard to intervening acts caid 
circumstancesy if any, hare vested, if no such mortgage had 
ever been made. - 

And so upon the indorscnncnt on a certificate of mortgage, 
of the discharge of a mortgage made under such certificate, 
the mortgagee’s estate becomes vested in the person or persons 
in whom it would, having regard to intervening acts and 
circumstances (if any), have vested, if no such mortgage liad 
been made (/). 

If therefore the first of two mortgages be paid of^ and a 
receipt bo given for the money, and duly registered under the 
Shipping Act, it seems clear that the first mortgagee’s interest 
would vest, by virtue of the receipt, in the second mortgagee, 
as the person in whom it would have vested by an intervening 
act, (viz. the second mortgage,) if the first mortgage had not 
been made. And the entry when made is conclusive as to the 
discharge of the mortgage, which cannot be revived by an enhy 
on the register that the former entry was erroneous (m). 

But where registration of the bill of sale of a ship on a sale 
by a mortgagee under his power had been refosed by reason of 
on entry of the discharge of the mortgage, which was proved to 
have been made under a mistake, the court made a declaration 
that the purchaser was entitled to be registered as owner of the 
^p (n). 

1723. Whenever a quietus shall be obtained by a debtor or 
accountant to the crown (168), and an office copy thereof diall 
be left with the senior master of the Court of Common Pleas, 
together with a certificate signed by the accountant-general 
that the same may be registered, the said master shall forth- 
with enter the same in the said book of debtors and accountants 

(0 siset 80 (7). (») Sose^ Ii. B., 4 A. & B. 6; sea 

(m) Bell V. Bljtb, L. B., 6 Bq. 201} 3 & 4 Viet. c. 65, e. 4; and Admimify 

4 Gil. 186. Court Act, 1801, c. 10, a. 11. 
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to the crown in alphabetical order by the name of tlie person 
whose estate is intended to be discharged by such quietus^ with 
the date ; and shall for any such entry be entitled to a fee of 
2s. 6rf. (o). 

The Commissioners of the Treasury for the time beings or 
any three of them^ may also by writing imder their hands^ upon 
payment of such sums of money as they may think fit to require 
into the exchequer to be applied in liquidation of the debt, or 
liability of any debtor or accountant to the crown, or upon 
such ^ther terms as they may think proper, certify that any 
lands, tenements or hereditaments of any such crown debtor or 
accountant shall be held by the purchaser or mortgagee, or 
intended purchaser or mortgagee thereol^ his or their heirs, 
executors, administrators and assigns, wholly exonerated and 
discharged from all fiirthcr claims of the crown in respect of 
any debt, claim or liability present or futile of the debtor or 
accountant to whom such lands, tenements or hereditaments 
belonged, or in cases of leases for fines to certify that the lessees, 
their heirs, executors, administrators and assigns, shall hold so 
exonerated and discharged without prejudice to the rights and 
remedies of the crown against the reversion of the lands, tene« 
ments or hereditaments comprised in any such leases, and the 
rents and covenants reserved and contained by and in the same; 
and thereupon the same lands, tenements or hereditaments 
shall respectively be held accordingly, wholly exonerated and 
discharged as aforesaid, but in cases of leases vdthout prejudice 
as aforesaid (p). 

Provided that any such certificate, or the discharge of any 
such lands, tenements or other hereditaments, by virtue of the 
act, shall in nowise impeach, lessen or affect the right of the 
crown to levy the whole of any debt or demand which may 
at any time be due irom any such debtor or accountant to 
the crown out of or firom any other lands, tenements or here- 
ditaments which would have been liable* thereto in case no such 
certificate had been granted and no such discharge had been 
obtained (7). 

(0) 2 & 8 Viet c. 11, s. 9. (g) Sect 11. 

(jf) Sect 10. 



1072 D16CHAKGE OF LIS PENDENSs &G. c 

Upon the satisfaction of a judgment, the senior master of the 
Common Fleas is empowered by statute, upon the filing with 
him of an acknowledgment, in the form appended to the act, to 
enter a satisfaction or discharge as to any registered judgment, 
pending suit, lis pendens, decree, onlcr, rule, annuity, or rent- 
charge or writ of execution, charging the fees for registry and 
certificates mentioned in the act (r). 

And by another act, reciting that a registered lis pendens 
cannot be vacated without the consent of the person by whom 
it was registered, and such consent is sometimes withheld 
although the suit or proceeding is at an end, or is hot being 
bon& fide prosecuted, it is enacted that the court before which 
the property sought to be bound is in litigation may, upon the 
determination or diuring the pendency of the lis pendens, where 
the court shall be satisfied that the litigation is not prosecuted 
bond fide, make ai^order, if it shall see fit, for the vacating of 
the registration without tlie consent of the party who registered 
it; and may, in the discretion of the court, direct the party on 
whose behalf the registration was made to pay all the costs 
and expenses occasioned by the registration or the vacating 
thereof. 

The application to the court pending the litigation may 
be in a summary way, by petition or motion in court, or by 
summons at chambers; and if an order shall be made for 
vacating any such registration, flic senior master of the 
Common Fleas at Westminster shall, upon the filing with 
him of an office copy of such order, enter a discharge of such 
lis pendens on the register («). 

The vacating of judgments and of bonds and recognizances 
to the crown, and lis .pendens in Ireland, is provided for by 
11 & 12 Viet. c. 120, ss. 10, 11, 12; 13 & 14 Viet. c. 29, s. 9; 
and 34 & 35 Viet. c. 72, ss. 20, 21, and Sched. A. 

Of the Right to Policies of Insurance effected as Collateral 

Securities. 

1784. . If the grantee of an annuity, by way of security, 
or other mortgagee, choose to insure the life of his grantor, 
(r) 23 9 ^ 24 Viet c. 116, s. 2. («) 80 & 31 Viet c. 47, 9 . 2. 
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or an ordinary creditor the life of his debtor^ paying the pre- 
ihiiims out of his own pocket, the j)olicy belongs to the grantee 
or creditor, the insurance being a contract between other per- 
sons, and with which the debtor has no concern. He cannot 
call upon the creditor to keep the policy in force, and the 
receipt of the insurance money by the latter is not a discharge 
of the debt(^). And the mere &ct that the creditor has 
charged the debtor with the premiums in his accounts, if there 
be no evidence that the debtor was aware of the fact, or that 
he had agreed to pay them, will not give him a right to the 
policy (m). 

But if, upon the insurance by the creditor it be agreed, or 
can be interred, that the debtor sliall be charged with the 
premiums, and that the policy is effected as a security or 
indemnity, tlie policy or the balance of the uisurance money, 
after discharge of the debt, will be the debtor’s, and it will 
be immaterial in such a case that the premiums were not 
actually paid by the debtor, if he have been charged with them 
in account by the creditor, and have not disputed his liability 
to pay them (a*); and as the mere non-payment by the mort- 
gagor of a charge attributable to the mortgaged property, 
cannot have the effect of foreclosure, the payment by the 
moii:gagee of the premiums, on the mortgagor’s refusal, will 
not divest the right of the latter to tlie policy, after payment 
by him of the advances with interest (y). 

The circumstance that an allowance for insurance was 
included in the calculation of the consideration will not, how- 


(t) Gotlieb V. Crandi, 17 Jur. 704; 
4 De G., M. & G. 440; Williams r. 
Atkyns, 2 Jo. & Lat. 603; Humphrey 
V. Arabin, LI. & G., t. Plankett, 318; 
Lancaster, Exp., 4 De G. & S. 624; 
Boshford v. Conn, 33 Beav. 109; Ejiox 
V. Tumor, L. B., 9 Eq. 156, in which, 
however, it was held on appeal (5 Ch. 
616), that the case was merely one of 
the sale of a redeemable annuity, and 
not of debtor and creditor. 

(«) Brace V, Garden, L. B., 6 Ch. 
32. 

(a?) Holland v. Smith, 6 Esp. 11; 
M. VOL. II. 


Lancaster, l^p., supra; Morland t?. 
Isaac, 20 Bear. 389; Brown v. Free- 
man, 4 De G. & S. 444; Henson v, 
Blackwell, 4 Hare, 434; Storie’s Trusts, 
Be, 1 Gif. 94; 6 Jur., N. S. 1163; 
Courtenay v. Wright, 6 Jur., N. S. 
1283; 2 Gif. 837; Lea v. Hinton, 19 
Beav. 324; 6 De G«, M. & G. 823; 
explained in Freme v. Brado, 2 De G. 
& J. 682. 

(y) Diysdale v, Piggoti^ S De G., 
*M. & G. 646; 2 Jur., N. S. 1078 ; 22 
Beav. 238. 

3 z 
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ever, entitle the debtor to a policy kept up by the creditor, 
if there were no stipulation by the debtor for an insurance f 
the’ matter is then at the option of the creditor, who, whether 
ho effects an insurance, or , by retaining the money becomes 
his own insurer, is equally entitled to the benefit of the 
arrangement (r). 

In the case oiJPreme v. Bradcy and also in Lea v. Hinton {a), 
in which the policy having been effected as an indemnity by 
the joint act of all parties, was held to belong to the debtor, 
the creditor became the executor of the debtor; but it 
docs not appear that in the one case the creditor’s right to 
the policy was lessened by this circumstance, or that in the 
other the debtor’s right was founded upon it. And it is evi- 
dent that the fiduciaiy relation between the creditor and the 
debtor’s estate, only arose after the date of the security, viz., at 
the time of the debtor’s death : whereas, if by the terms of the 
security itself, the creditor be placed in the position of a trustee, 
as if the security be assigned to him uiion trust after payment 
of costs to retain the debt;, and pay over the surplus, lie must 
account for the insurance money after deducting the premiums ; 
being within the principle which forbids dealings by a trustee 
with the trust estate for his own benefit (6), 

1726. It has also been held (c) that a mortgagor of policies 
of insurance, or the vendor of a reversionary interest, -who has 
assigned policies to the purchaser, 'which the mortgagee or 
assignee has kept on foot at his own expense, has no claim 
upon them, or the produce of such of them as have been sold, 
■when the security or sale has been set aside ; on the ground 
that the contract under which they were kept up having been 

(«) Fremo v. Bradc, 2 J)e G. & J. need not bo interested in the snbject- 
682; 4 Jur., N. S. 74G. See Knox t*. matter of tho insurance, and thcr^ore 
Tamer, supra. could not, as in Andrews, Exp., have 

(a) 19 Bear. 324; 6 De G*., M. & insured only by virtue of an interest 
G. 823, explained in Frcnie r. Bradc. derived from the mortgagor. (Bell r. 
' (b) Andrews, Exp., Emmett, Re, 2 Abcame, 12 Ir. Eq. B. 676.) 

Bose, 4l0. An Irish cose was distin- (o) Fennell v, Millar, 23 Beav. 172; 
guishSl from ibis, not only on account * Foster v» Roberts, 29 Beav. 467; 7 Jur., 
of the absence of an express trust, but N. S. 400; Bromley v. Smith, 26 Beav. 
also because in Ireland the insurer 644; 6 Jur., N. S. 833. 
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declared void, no obligation arose out of it between the parties, 
and the result was the same as if ^ the mortgagee had kept up 
the policies for his own pleasure. • 

1726. Where a mortgage creditor insured a life to secure 
himself against a certain risk, and the risk ceasing, the office 
nevertheless paid him the amount secured by the policy; it was 
held, that his right being only to guarantee himself against a 
loss by the particular risk, the guarantee was satisfied when 
the risk ceased ; and, therefore, that the money was not paid 
by the office under the contract of indemnity effected by 
the policy, and was not a payment in part discharge of the 
securily (rf). 

The principle that life insurances arc contracts of indemnity, 
being now exploded (#*), the reason for this distinction seems to 
have failed, and the case would perhaps now be decided upon 
the ordinary pi'inciplcs relating to policies of insurance effected 
as collateral securities. 

« 

1727. If an annuity be gi’antcd for lives, which arc Insured 
by the grantee, the insurance* money received by him on the 
dropping of one of the lives will not be applied cither in 
payment of arrears of the annuity, or In part redemption; 
but may be held by the grantee, at least until complete re- 
demption, as compensation for the loss to his security from 
the dropping of the life {f), 

1728. An agreement maybe expressed or inferred, under 
which the debtor shall take the benefit of the insurance. Thus 
an agreement (^), that if redemption shall take place, after the 
premiums shall have been paid for the current year, the mort- 
gagor shall repay the mortgagee such proportion of that pre- 
mium as shall belong to the then unexpired part of the current 
year, has been held to bo sufficient evidence of an intention, 

(<I) Ilcnson V, Blackwell, 4 Hare, licy Co., 1 Kay & Jo. 223. 

434. , (/) Milliken v. Kidd, 2 Cop. & L. 

(a) Dalby v, India and London Life 442. 

Assnrance Co., 18 Jnr. 1024; see also {g) Williams r. Atkyns, 2 Jo. & 
Law r. London Indisputable Life Fo- Lat. 003. 

3 z2 
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that the policy should be assigned with the principal security, 
upon redemption; even without regard to subsequent words 
importing yet more cltarly a right in the mortgagor, to re- 
quire an assignment of the policy. Kut the passing of letters 
between the parties, which refer to the necessity for the insur- 
ance ; or a provision in the principal security for payment by 
the debtor of the additional premiums, which in certain events 
might become payable upon the policy; or a covenant by the 
centui que ,vie of the annuity, to do the necessary acts for 
the effecting of the insurance ; arc not sufficient (A) to give 
the mortgagor or grantor of the annuity a title to the policy: 
for these aixj only statements of, or references to the terms, 
upon which tlie transaction was effected, and afford no evidence 
of a contract, which will take tlie case out of the general rule. 

Nor does it affoct the question, that the policy recites that 
the insurer has an interest in the life of the insured, which 
interest, by the redemption of the security, has since ceased (i). 

It seems that letters which liave passed between the parties 
^may be looked at, in order to ascertain whether there were any 
contract concerning the right to the policy, where there is no 
discrepancy between the letters and the security {k ) ; though it 
would be otherwise if the effect of the letters would vary the 
stipulations of the security (Z). 

1728. If there be an actual contract that the policy shall 
be assigned to the grantor, on redemption of the sccuritj’', if* 
he shall elect to take it, then, although the grantee may be 
under no obligation to keep up the j)olicy even after the 
grantor has elected to take it, he has clearly no right after 
such election to dispose of it for his own benefit. And it was 
considered, that he could not do so even before election; for 
the notice of election does not change the rights of the parties, 
being only part of the transaction of repurchase (w), 

(h) Gotlieb Craneb, 17 Jur. 686; {h) Qotlieb v. Cranch, 17 Jur. 686, 

on app., id. 704; 4 Dc G., M. & G. 704. 

^ ^ (1) See Sqnire v, Campbell, 1 Myl. 

(i) Bee also Dalby r. India and Lon- & C. 459. 

don Life Assnrance Co., 18 Jnr. 1024. (m) Hawkins r. Woodgate, 7 Beav. 

566. 
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1730. Where an assignment of a life policy made as a 
collateral security on a mortgage of realty, was followed by 
trusts for tlie application of the monies to be received under 
the policy, on the construction of which the court rclused to 
decree a sale of the policy (in a suit for foreclosure of the 
real estate) as inconsistent with the trusts; the mortgagee was 
suffered (n) to retain the policy, that he might apply the fruits 
of it upon the mortgagor’s death, in making good any defi- 
ciency ill the value of the real estate. 

1781. If a lessee mortgage his interest, the benefit of a fire 
insurance, effected in the names of himself and the lessor, ivith 
a provision that the money payable under the policy should be 
applied in restoring the premises, passes by, though it be not 
mentioned in the mortgage; and the mortgagor will be ordered 
to sign a joint receipt with the lessor to the office for the 
money. Neither has the mortgagor any equity to be repaid, 
out of the produce of the policy, money expended by him 
about the rebuilding of the property, the expenditure being 
voluntary (e) (1628). 

Hut a mere covenant by the mortgagor with the mortgagee 
to effect ail insurance, does not imply that tlic mortgagee shall 
liave the benefit of the insurance, either in discharge of the debt 
or in the restoration of the iiroperty, if there be no stipulation 
to tliat effect {p). 


Of Judgments for ISale. 

1 732. Where the judgment is for sale, iy stead of foreclosure, 
the direction is, that upon defkidt in payment the property 
compi’ised in the security be sold, and the produce applied in 
discharge of the security ; and if the goodwill of a trade carried 
on there be sold with the property, it is considered as an 
advantage attaehed to its possession, the benefit of which 
belongs to the mortgagee (y). If the estate bo sold by consent 

(n) Dyson Morris, 1 Hare, 413. 143. 

(o) Garden v. Ingrain, 23 L. J., Cfa. * Oliissnin r. Dewes, o Kuss. 29; 

478. King v, ^Midland Railway Co., 17 W. 

ip) Lees r. Whitclcy, L. R., 2 Eci* K. 113. 
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of all parties^ and the piircliase-nioncy in coiu*t be properly 
invested^ the investment is not made at the risk of the mort- 
gagee, though it may hai>pen to have been made on his 
ai>plication instead of that of the purchaser ; being still treated 
as a creditor^ and his interest running on^ he ivill be entitled 
to be repaid any deficiency, caused by the investment, out 
of the assets in an administration suit, in which he has proved 
his debt(r). Neither is the investment made for his benefit, 
BO that he cannot claim accumulations arising from the pur- 
chase-monies, unless they have been canded to his separate 
account («). So where the Crowm has sold extended lauds, 
the proceeds of which have been paid into court under an order 
obtained by the purchaser, and invested; the Cro^vn will I’C- 
ccive only its principal, interest and costs, and not a share 
of the accumulations (t). In like manner, if money repre- 
senting the sum due on a mortgage be paid into court, and 
the mortgagee be afterAvards paid out of the security, the fund 
in court is released, and the investment and accumulations 
belong to the mortgagor. And if the fund have been blended 
Avith other monies, there Avill be an inquiry to ascertain how 
much of the compound fund has arisen from the investment 
of the mortgage funci, and of the dividends of the stock 2)ur- 
chased Avith it (i/). 

1733 . The coiu^t Avill direct a sale under 15 & 16 Viet. c. 86, 
s. 48 ( 832 ) in cases of complication or for other special reasons ; 
but not as of course : and it refused to do so Avhere, by reason 
of the deeds being ija the hands of a purchaser Avithout notice, 
from Avhom it refused to take tliem, the court Avas unable to 
complete the title or to give possession (v). 

The statute does not authorize the sale of a mortgaged 
estate upon an interlocutory application (x), or it seems, 
as a general rule, after the making of the usual foreclosure 

(r) Tompsett r. Wickens, 2 Jur., («) Taylor v. Waters, 1 Myl. & Or. 

N. S. 10; 3 Sm. & G. 171. 267; 6 L. J., N. S., Ch. 210. 

(s) Ijjby if. Irby, 22 Bear. 217. ^ (®) Heath v. Crealock, L. R., 10 Ch. 

(Q The King v. Dc la Mottc, 2 II. 22. 

Si N. 689; and see 25 Geo. 3, c. 35. («?) Wayn i\ Lewis, 1 Dr. 487; 23 

L. J., Ch. 1051. 
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order (y), though it has been considered to be within the 
discretion of the court to make such an order with the consent 
of the first mortgagee (s); and in his absence where the bill 
had been taken pro confesso against him (a). 

1734. If the sale be directed at the request of the mort- 
gagor^ or other person to whom the statute gives the right of 
demanding it, without ilie consent of the mortgagee, or those 
claiming under liim, the deposit required by the statute is 
indispensable, whatever may be the value of the estate; be- 
cause (i) the mortgagee is not to inn any risk of losing his 
rights, upon any speculation as to the value. 

The amount of the deposit (which will be fixed in the judges’ 
chambers, if the parties do not agree), is in the discretion of the 
court, and appears to have been generally fixed with reference 
to the probable expenses (c) of the sale ; thou^ in a case (rf) 
in which a sale was ordered after decree for foreclosure, a suffi- 
cient amount was paid in, to indemnify a puisn6 mortgagee, who 
had bought in several incumbrances, to the extent of his entire 
advances. And a reserved price is fixed sufficient to protect the 
interest of the mortgagee (e). 

1 736. Where the sale is directed under circumstances which 
require a deposit to be made, the order will be to sell, in case 
the deposit be paid within a short time — as a “week — ^froni the 
date of the certificate of the amount proper to be deposited; or, 
it is presumed, from the date of the decree if the parties agree 
at once upon the amount ; but in case of default in making the 
deposit during the same period, or in case no sale shall take 
place within six months from the date of die certificate, dicn 
foreclosure (/). The deposit is made for the indemnity of the 

(y) Girdlcstone v, Laycndcr, 0 Hare, Burmester v, Moxoti, 35 Bear. 310. 

]iii$ IG Jnr. 1081; Cauipbcll t'. Mox> (<;) Bdlomy v. Cockle, 18 Jnr. 465; 
hay, 18 Jnr. 641. ^Vhitflcld v. liobcrLs, 0 Jur., N. S. Cl!8j 

(£) Laslctt ft.Cliffc, 2 Sm. & G. 28 L. J., Ch., N. S. 431. 

278. ' . (a) Irfislett r. Cliffic, 2 Sm. & G. 

(а) Woodford «. Brooking, L. R., 278. 

1 7 Eq. 426. * (a) Whitfleld f. Hobcrtfi, supra; Witts 

(б) Bellamy v. Cockle, 18 Jnr. 4G6; «. Yonng, W. N. 172. 

SCO Boydell v. Sfauby, 9 Hue, liii; (/) Bellamy e. Covklc, snpra. 
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mortgagee, and if the attempt to sell be abortive, it vrill be ap- 
plied in discharge of his costs of the sale (g). 

1736. The conduct of the sale will be given in preferepce to 
the person by whom it may be most conveniently effected ; and 
where the plaintiff was a second mortgagee, it was therefore 
given to the first .on account of his possession of the deeds (A). 

1737. The period of six months is the time allowed by the 
court, in cases of sale not under the act, as also in foreclosure 
cases (1684), diuring which the estate may be redeemed (*); 
under the act the court may order a sale, 'witlioiit giving the 
usual or any time to redeem. But three months has been taken 
as a convenient limit adversely to the mortgagor (A). Where 
an order was made for sale on tlie mortgagee’s application (/), 
giving but oneteontli to redeem, the time was supposed (ni) to 
have been fixed because a speedy sale was desirable for all parties, 
and a like period has heen given in another case (w) where the 
mortgagee applied for sale. But in the absence of the owners 
of the equity of redemption, at the hearing, although they ap- 
peared in the suit, the court declined (c>) to use its full power by 
directing an immediate sale. 

And where a judgment creditor applied in a foreclosure suit 
for a sale, the court refused to act at all upon the statute in the 
defendant’s absence (p); though it docs not appear, whether he 
was only absent at the hearing, or had not appeared at all to the 
claim. 

The court has exercised its power of ordering sale without 
time to redeem, and has done so whei’o the property was unpro- 
ductive and could not be let; and also where, being held for a 
short term of years and subject to several incumbrances, the 
rents were insufficient to keep down the interest on the first* 

(^) Corscllis r. Patman, L, R., 4 Eq. (J) Stiunes v, Rndlin, 9 Hare, liii, 
156. marg.; IG Jar. 066. 

(A) Hewitt Nansoii, US L. J., (m) See Uoyd v. Whittey, supra. 

Ch., N. S. 49. (n) Smith r. Robinson, 1 Sm. & Gif. 

(i) DIbyd v, Wbittey, 17 Jnr. 764. * 140. 

(A) Newman r. Selfe, 10 Jnr., N. S. ( 0 ) Id. 

251; 33 Bcav. 522* (^) Jonen r. Bailey, 17 Bear. 562. 
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mortgage ( j) ; and also as against iiiiaut dctcndants 3 upon the 
ground of local and temporary circumstances^ which were 
shown to affect the marketable value of the property (r). 

Where the security consisted of real and personal property, 
the decree ordered payment into court of the proceeds of the 
sale, distinguishing the proceeds of the realty from that of the 
personalty («). 


1738. Both in the Admiralty and in Chancery leave will 
be given to the mortgagee to bid at the sale (^); but it will be 
refused until other ways of selling have failed if the mortgagee 
is also a trustee, and objection is made by cestiiis que trust (le). 
And also if the applicant have the conduct of the sale; in which 
case if he desire to bid, it seems that the coiu*sc is to appoint 
some other person to conduct the sale (ar). Where an estate 
was bought by a person having the conduct of the sale, without 
leave, and in a feigned name, it was ordered to be re-sold; and a 
much greater price being realized than was paid by the first 
purchaser, he was ordered to pay the costs (y). 


1739. In bankiTiptcy, any mortgagee, with the leave of the 
court first obtained (z), which if separately applied for must be 
obtained at the mortgagee’s expense (a) (1623), may bid at a 
sale of the mortgaged property; and though he has no right to 
bid without jirevious leave, yet under peculiar circumstances, 
where he has done so, leave has been granted nunc pro tunc ; 


(?) Phillips r. Gutteridge, 4 De G. 
& J. 531; Eustcr r. Harvey, 11 W. R. 
899 . 

(r) Mears r. Best, 10 Hare, li. 

(jt) Gator v. Keeves, 16 Jur. 1004, 
form there; 9 Hare, liii, morg. 

(f) Wilsons, 1 W. Rob. 173; Marsli, 
Kxp., 1 Mad. 148. 

(ti) Tennant v. Trciichard, L. R., 4 
Ch. 537. 

(.r) Domville v. Berrington, 2 Y. & 
C. 723; and held, on appeal in bank- 
rnptcy, that, notwithstanding the delay 
of the persons having the conduct of 
the sale, the cfmdnct should not be 


given to the mortgagee, who had leave 
to bid. (M‘Grcgor, Exp., 4 l>c G. & 
8. 603.) In Ireland leave to bid has 
1>ccn given to the mortgagee, without 
taking from him the carriage of the 
decree, where the property was clearly 
insufficient to pay the debt; especially 
if there ^were no bond fide bidder on a 
previous sale. (Straight v. Patterson; 
Power V. Allen, 9 Ir. Eq. R. 149 and 
note; Steel v, Devonport, 11 id. 339.) 
( 2 f) Sidney v. Ranger, 12 Sim. 118. 
(«) Hammond, Kxp., Buck, 464. 

{a) Robinson, Kxp., dl. & M. 261; 
Blakeley, Kxp.. 2 df. A A. 51. 
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as where he bought without any previous intention to do so, and 
only to prevent a sale at an undervalue (A). Pic has also been 
allowed to take a conveyance as purchaser, after a sale to another 
person, at the price for whu;h the estate was purchased by the 
latter, on an affidavit of no collusion, and that the object was to 
save the costs of another sale (r?). 

If an unauthorized purchase be not immediately confirmed, 
it seems that the proper course is not to set it aside, but 
to resell and hold the first purchaser to his bargain, unless a 
better price can be obtained {d). And if the mortgagee, having 
purchased imdcr his oavii power ol‘ sale, afterwards come to the 
court for a sale, the estate will be put up at the i)ricc at. which 
he bought (e). 

1740 . Where the mortgagee is a successful bidder he will not 
be exempted from paying the deposit (/); and the conduct of 
the sale will be with the trustees, even in the case of a legal 
mortgage, and though the mortgagee waive his right to bid (^). 
Pic cannot, therefore, have leave to bid unless he will abandon 
his right to sell under his power (A). Where the mortgagee -was 
also the creditors’ assignee, the official assignee (consenting) Avas 
ordered to conduct the sale, with liberty for the mortgagee to 
become the purchaser at a price fixed if no bidding Avere made to 
that amount (z). And in some cases, Avhere tlie mortgagee has 
also been the assignee^ a solicitor has been named to attend the 
taking of the accounts, and to conduct the sale on behalf of the 
creditors at the cost of the estate (A). A separate solicitor has 
also been appointed jTor the purposes of the sale, Avhen the mort- 


(5) redder, Exp., 3 I). & C. C22; 
Bcc Yorkc, Exp., 3 M. D, & Do G. 
329. 

(<t) Prevost, Exp., 3 L. J., N. S., 
Bkcy. 79. 

(d) Ashley, Exp., 3 D. & C. filO. 

(e) Francis, Exp., 1 D. & C. 274. 

(/} Tuthaiii, Exp., 1 M. & A. 335; 

4 D. & C. 3G0 ; Stephens, Exp., 2 M. 
& A. 31; Anon., 4 L. J., N. 8.,' 
Bkcy. 4. 


C^) IIod;;son, Exp., 1 Gl. & J. 12; 
Smith, Exp., 2 D. & C. GO; Cnddon, 
Exp., 3 M. D. & Do G. 302. 

(//) Davies, Exp., 3 D. & C. Gol^ 
see Commercial Bank, Exp!, 9 E. T., 
N. S. 7«2. 

(f.) Young, Exp., Do G. 14G; Holy- 
man, Exp., 8 Jur. 15G. 

(A) Cowdry, Exp., 2 Gl. & J. 272; 
Given wood, Exp., 1 D. & C. 542; Lees 
Exp., 2 D. & 0. 3G0; see Salisbury, 
Re, Buck, 245. 
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gagcc was solicitor to the fiat (/) ; and where the same solicitor 
wsis concerned both for the assignees and the mortgagee (m). 

1741. Neither the solicitor to the trastce, except as mort- 
gagee, nor the trustee himself^ by reason of their fiduciary posi- 
tion, can generally purchase the mortgaged property, and a 
purchaser who fells within this disability will be held to be a 
trustee for the creditors (n) ; or a resale will be ordered, at the 
price which was to have been paid by the purchaser, another 
solicitor being appointed to conduct it, and the original pur- 
chaser being held to his bargain if no better jyvice be ob- 
tained (o). And a like order has been made where the 
assignee bought by mistake ( /?). 

The same disability applies to the receiver ; though under 
certain circumstances, or by consent, he may have leave to 
bid {q). Under extraordinary circumstances, however, as where 
no bidder had appeared at ai previous sahi by auction, the 
trustee may be allowed to bid ; but only with the consent of 
all the creditorp who have proved, a part of them being unable 
to bind the rest ; and tlic trustee’s solicitor will not have the 
conduct of the sale (r). 

The trustee is also generally not allowed to have a rcserved 
bidding, on the sale of mortgaged projierty (.?). But it was 
allowed where the value of the equity of redemption greatly 
exceeded the mortgage debt, on an undertaking to i)ay the 
mortgagee his principal, interest and costs {t). 

1742. By analogy to the mortgagee’s ordinary right to 
exercise his power of sale, unless he be paid or tendered the 

(2) Briggs, Exp., 8 M. & A. BOoi {rj) Andei'son v. Anderson, 9 Ir. Eq. 
3 Dea. 23S. R. 23. 

^ (m) Rolfc, Exp., 1 D. & C. 77; (r) Hodgson, Exp., 1 Gl. & J. 12; 

Mont. 515; and sec Bromago, Exp., Morland, Exp., Mont. & ^1. 7G; Beau- 
Do G. 375. inont, Ekp., 1 M. & A. 350. 

(fi) Badcock, E^cp., Mont. & M. 231; (s) Barnard, Exp., Skinner, Be, 1 M. 

see Bcunet^ Exp., 10 Vcs. 380. &, A. 81; 3 I). & C. 291. 

(o) Earley, Exp., 3 D. & C. 110; (t) Ellis, Exp., 3 D. & C. 297; and 

Turvill, Exp., 3 D. & C. 34G. * hco Lackington, Exp., Hamlet, He, 3 

(iO Cuddoii, Exp., 3 M. D. & Dc M. D. & Dc G. 33J. 

G. 302. 
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sum due on his sccuritj^ he may insist upon the execution of 
the order for sale (m). And the court will not postpone it, on 
the trustee’s request, for such a purpose as putting the estate 
into a course of cultivation with the purpose of increasing its 
selling value. If the trustee improperly delay the sale of the 
property, the course of the mortgagee is to prosecute the order 
for sale which has already been made, and not to apply for a 
new oi'der (a:). 

1743 . The rights of equitable incumbrancers on the estate, 
whether they be plaintiffs or defendants, or only come in under 
the judgment, are bound by the judgment for sale, in the same 
manner as the equity of redemption is bound by a judgment for 
foreclosiu’e. The purchaser, therefore, upon obtaining a con- 
^’cyance of the legal estate, takes tlic property discharged of all 
claims, and is not entitled to any release from the equitable 
incumbrancers ( y). 

1744 . If the mortgagee becomes tlic pmre^aser, and his 
principal and interest exceed the purchase-money, he may be 
lot into possession as from a date earlier than that fixed by the 
contmet (ar). 

OJ^ Judgments and Orders against Infants and Trustees^ 

1746 . Infants may be foreclosed, or a sale may be directed 
against them ; but it ifas formerly the practice in decrees for 
these and for many other purposes, to give the infant six 
months after comir\g of age, to show cause against the de- 
cree (a ) ; which indulgence to infants w^as at first thought (6) 
to liavc been abolished in all cases by the provision of the act 
of 11 Geo. 4 Sfc 1 Will. 4, c. 47, s. 10, that in any action or 
proceeding for the payment of debts, or any other purposes, 

(w) Belcher, Exp., 2 D. & C. 587. 352; Bishop of Winchester v. Bcavor, 

(^) Bobinson, Exp., 3 D. & C. 103. 3 Vcs. jnn. 314; Spencer r. Boyes, 4 

(y) Keatinge v. Kcatinge, 6 Ir. Eq. Vcs. 370; Booth r. Rich, 1 Vcm. 205; 

R. 43;'W^ebbcr r. Jones, id. 142. * Bennett v, Edwards, 2 Vern. 302. 

(z) Bates r. Bonpor, 7 Sim. 427. (5) Powys r. Mansfield, 6 8im. 637. 

(^> Mallack r, Galton. 3 P. Wins. 
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against any infant under the age of twenty-one years, the 
parol should not demur ; that is, the infancy should not be set 
up as a bar to the suit during minority. But it was after- 
wai'ds held (c), that no such effect resulted from this section 
of the act ; because the right of the parol to demur put a stop 
to any proceeding against the infant : and was therefore alto- 
gether different in its nature from the right to show cause, 
which did not prevent a decree from being made against the 
infant binding upon him, if no cause were shown within thc^ 
allotted time. The right to a day to show cause was therefore 
held to remain unaficeted in suits in which a conveyance was 
rcfpiircd from the infant, as in suits for the foreclosure of 
equitable mortgages (^). 

But it seems that the right has been taken away, or affected, 
by subsequent statutes. 

The Trustee Act, 1850 (^), gives a general power to courts 
of equity, when any decree shall be made for the conveyance 
or assignment of any lands, to declare that any of the parties 
to the suit arc ^trustees within the meaning of the act, and to 
make such order as to the estates rights and interests of such 
persons, as are authorized by the act to be made concerning 
the estates, rights and interests of trustees. And the courts 
may make orders (^), vesting the estates, or releasing or dis- 
posing of the contingent rights of infat^t trustees, in such 
persons, and manner, as the court shall direct ; which orders 
are to be as effectual as if the infant trustees had attained 
twenty-one, and had duly conveyed or assigned the lands in 
the same manner, and for the same estate, or had released or 
disposed of the contingent right. 

For the better understanding the effect of this statute, upon 
the foreclosure of equitable mortgages, it will be remembered 
that whilst a conveyance is required to complete the title by 
foreclosure of an equitable mortgagee, that of the legal mort- 
gagee requires no such formality: because the legal title is 

(o) Scholefleld e. lleafield, 7 Sim. (d) Scholefleld r. Ilcaficld, Price i*. 
669 ; but see 8 id. 470; Price v. Carver, Carver, supra. 

3 Myl. & Cr. 167. («) 13 & 14 Viet. c. 60, s. 30. 

(/) Sects. 7, 8. 
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already vested in him, and the equitable right of the mortgagor 
is completely l)ound by the decree. And the day to show 
cause was given to the infant in respect of the conveyance 
which he was required to make5 and not in respect of the 
equitable nght which the decree had already bound. There- 
fore Lord Ilardwicke said (ff), it was the course of the court 
not to give a day, unless a conveyance was directed either in 
form or substance. I'ho case of Price v. Carver (A), cited 
above, in which it was held before the Trustee Act, that the 
day should still be given, appears to be a decision as to equit- 
able mortgages only. Lord Cottenham there observed, that 

cases of foreclosure and partition, and all others in which 
a conveyance is required from an heir, except those in which 
the parol would demur at law, are cases in which a day is 
given.” And again, in all other cases” (i. e. except cases of 
sale for payment of debts), in which a conveyance is required 
irom an infant, the law remains as before, and the practice 
therefore remains the same.” Now, in cases of partition, Lord 
lledcsdale expressly says (2), that the day to show cause is 
given, where tlie infancy of any of the parties, or other cir- 
cumstances, prevent mutual conveyances; the decree being 
then to make partition, give i)OSScssion, and order enjoyment, 
until effectual conveyances can be made. As therefore Lord 
Cottenham could ngt have referred to those cases of partition 
in which the legal estate is outstanding and not in the infant, 

for then the conveyance could be made at once), it is plain, 
that he was also not speaking of foreclosure suits, where no 
conveyance of the l^al estate was required, but of suits (such 
as that before him) relating to equitable mortgages, where it 
was necessary to wait for a conveyance, until the coming of 
ago of the infant heir or devisee. There seems, tlierefore, to 
be no reason for giving the day to show cause where the 
security is legal. And this view appears to have bcen'adopted 
by Lord St. Leonards in foreclosure suits in Ireland, in 
which, according to the practice there, sales having been 

{g) Sheffield r. Dnehess of Backs, (i) Pleading, 120, cd. 4; 143, ed. 5, 
West, t. Ilardwicke, C82. citing A.-G. v. Hamilton, 1 Mad. 214;' 

(A) 3 Myl. & Cr. 167 — 1G3. see the form, 2 Eq. Dr. 385. 
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directed, it was held, that the infants should have no day (A). 
And in a suit in England by mortgagees, to establish their 
claim against a settlement, it was said that the infant should 
have a day, if the result of a case at law made it necessary for 
the infant to execute a conveyance, but not otherwise (/). 

But the Trustee Act, 1850, puts the infant heir or devisee 
of the right of redemption of an equitable mortgage in the 
same position in this respect, as if the mortgage were legal; 
for it enables the court to make the conveyance, and thereby 
to complete the mortgagee’s title without waiting for the 
infant’s majority, llis Avholc right, both legal and equitable, 
can now be bound by the decree and order of the court, and 
the right to the day to show cause, should cease with the 
1 ‘cason upon which it was founded. 

It is not very clear what view has been taken by the courts 
upon this subject. Lord Cranworth, V.-C., is reported to 
have observed, in a foreclosure suit (wi), that the Trustee Act, 
1850, did not alter the right of the infant, in respect of the day 
to show cause. In a partition suit(?4), Knight Bruce, V.-C., 
said, that instead of giving the day to show cause, the court 
would declare that, after the making of the partition, the infant 
would be a trustee, within the act, of such parts of the property 
as should be allotted in severalty to the other parties. 

But as in practice the order absolute for foreclosure is made 
as of course, no application is made for such a declaration, 
and the practice of giving a day to show cause is still fol- 
loAvcd (o). 

1746. With respect to sales of mortgaged estates, made in 
suits for payment of debts, the same statute (/?) which abolished 

(A) Clinton v. Bernard, Dm. 287 ; C (w) Newbury r. Marten, 1C Jnr. 
Tr. Eq. K. 3CC; Hatton v. Maync, 3 Jo. 1 G6. 

& Lat. 58G; 0 Ir. Eq. R. 343; and see (n) Bowra r. WrigUt, 4 Do G. & S. 
Tilson V. Lawder, 2 D. & War, 285; 266; 15 Jur. 981; see lioweTcr Ilan- 

Mahon t\ Dawson, id, 286, n, cork v, irnucock, Seton, Dec. 337, ed. 2; 

(1) Walsh V. TTOvannion, 10 Sim. C77, cd. 3. 

180; and see Williams* Estate, Ite, (o) See Set. 680, cd. 3. 

6 Do G. & S. 515. . (/?) 11 Geo. i & 1 Will. 4, c. 47, 

s. 12. 
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the right to set up in&noyj enacted, that where in any suit, in 
any court of equity, for payment of the debts of any person 
or persons deceased, to which their heir or heirs, devisee or 
devisees, may be subject or liable, such court of equity shall 
decree the estates liable to such debts, or any of them, to bo 
sold &r satis&ction of such debt or debts, and by reason of 
the infancy of any such heir or heirs, devisee .or devisees, an 
immediate conveyance thereof could not, ns the law then stood, 
be compelled ; in every such case, such court shall direct, and 
if necessary compel, such infant or iniants to convey such 
estates to be sold, by all proper assurances in the law, to the 
purcliaser or pm-chasers thereof, in such manner as the said 
court shall think proper and direct: and tliat every such infant 
shall make such conveyance accordingly, and every such con- 
veyance sliall be as valid and effectual, to all intents and 
purposes, as if such infant or infants is or are, at the time 
of executing the same, of the full age of twenty-one years. By 
a later act (7), courts of equity are also authorized to direct 
mortgages as well as sales to be made, of the estates of such 
infant heirs and derisees ; and also to be made in cases where 
the tenant for life or first executory devisee of the estate is an 
infant. And by a yet later act (r), the provisions of 11 Qeo. 4 
& 1 'Will. 4 , c. 47 , were further extended, to any case, in 
which any lands, tenements or hereditaments, of any deceased 
person, shall by descent, or otherwise than by devise, bo vested 
in the heir or co-heirs of such persons, subject to an executory 
devise over, in favour of a person or persons not existing, or 
not ascertained; and in any such case, courts of equity arc 
authorized to direct such heir or co-heirs, notwithstanding 
infancy, to convey or otherwise assure the fee simple or otlier 
interest to be sold to the purchaser, or as the court shall think 
proper, and every such conveyance shall be as effectual as 
if the heir or co-heirs executing the same were seised or pos- 
sessed of the fee simp^e or other estate to be sold, and if an 
in&nt were of full age. 

By the effect of these statutes it is clear that the infimt has 
(;) 2 & 8 Viet. c. CO, s. 1. (r) 11 & 12 Viet. c. 87, e. 1. 
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no longer a day to show cause in the cases which fall within 
their provisions (s), 

1747. The Trustee Act, 1850, directs (^), that when a 
decree shall have been made by any court of equity, directing 
the sale of any lands for the payment of the debts of a deceased 
person, every person seised or possessed of such lands, or en- 
titled to a contingent right therein, as heir, or under the will 
of such deceased debtor, shall be deemed to be so seised, 
possessed or entitled upon a trast within the meaning of the 
act. And the court may discharge the contingent right, under 
the will of such deceased debtor, of any unborn person. 

And the Trustee Act of 1852, directs (m), that when any 
decree or order shall have been made by any court of equity, 
directing the sale of any lands, for any purpose whatever, every 
person seised or possessed of such land or entitled to a con- 
tingent right therein, and bound by the decree or order, shall 
be deemed to be seised, possessed or entitled within the Act 
of 1850 ; and the court may, if it think fit, make a vesting 
order of sucli lands, which shall be as effectual as a proper 
assurance made by a person free from disability. In all suits, 
therefore, in which a sale may be had, and consequently where 
a sale is made in a foreclosure suit, the court fhay at once 
make tliat conveyance, for which it was formerly necessary to 
wait until the infant attained his full age. And if the view 
taken above, as to the faUure of the reason for giving a day 
to show cause against a foreclosure decree of an equitable 
mortgage, be correct, it should follow that, where a sale is 
directed in- a foreclosure suit, the power oi the court to com- 
plete the sale against the infant is a good reason for taking 
away the right to show cause in that case also. 

1748. The effect of giving the day to show cause in fore- 
closure suits, was not to enable tlie mfant to ravel into the 
account, nor eVen to give him a new right of redemption, but 

(O See 3 Myl. & Or. 163. • («) 15 & ic Viefc. c. 65, s. 1 . 

(t) 13 & 14 Viet. c. 60, 8 . 29. 

]VT. VOD. II# 4 A 
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only to show error in the decree (j;). Though in creditors* and 
other suits, not for foreclosure, it seems the in&nt was allowed 
to put in a new answer on coming of age (y). 

The decree declared (r), that the infonts should stand abso- 
lutely debarred and foreclosed, &c., imless they, upon being 
served Avith a subpoena to show cause against the decree, diould 
within six months after they should respectively attain the ago 
of twenty-one years, show unto the court good cause to the 
contrary. 3ut where there was a defective sccurify, with a 
covenant for -fiirthcr assurance binding the infont heir, it was 
ordered (o), that upon default, the mortgagees were to bo let 
into possession of the mortgaged premises, and to hold and 
enjoy tlic same as against the defendant, until he should attain 
the age of twenty-one years ; and upon his attaining that age, 
the defendant was to convey or smrondcr the mortgaged pre- 
mises to the plaintiffs, upon the trusts of the indenture, unless, 
upon being served, &c., the defendant should show good cause 
to the contrary. And the like order upon the infont, to convey 
or surrender, upon attaining twenty-one, of course also preceded 
the order for a day to show cause, where an cqiiitable mortgage 
was foreclosed. 

1748. It* is not the practice to direct a sale against an 
infont, until the court be satisfied tliat it is for his benefit. 
The course is to direct an inquiry (&) upon this point, unless 
it be settled by proper evidence at the hearing (c). The same 
rule prevails as to orders for sale, under 15 & 16 Yict. c. 86, 
s. 42 ; and the court accepts the affidavit of the trustees, as 
sufficient evidence that a sale will be beneficial (d). 


(jff) Mdllack V, Gal ton, 3 V. Wms. 
352; Bishop of Winchestor v, Beavor, 
3 Ves. 314; Williamson v, Gordon, 19 
id. 114. 

(y) Fountaino v. Caino, 1 P. Wms. 
504; Kclsall v. Kelsall, 2 Myl. & K. 
412. 

(z) *Seton, 341, cd. 2. 

(fl) Spencer v, Boyes, 4 Ves. 370; 


Oldaker r. Fetford> 2 L. J., Ch. 47. 

(A) Davis V, Dowding, 2 Keen, 247; 
Monday v, Monday, 1 Yesk & B. 223; 
Brookfield v, Bradley, Jac. 632. 

( 0 ) Scholefield v, Hcafield, 7 Sim. 
669; Davis v. Dowding, 2 Keen, 247; 
Mean v. Best, 10 Hare, li. 

(<2) Siffken v. Davis, Kay, xxi. 
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1760 . By the Trustee Act, 1850(e), the Lord Chancellor 
(which includes the Lords Justices and other judges intrusted 
with the care of the persons and estates of lunatics (/) ) may 
make vesting orders of lands, or contingent rights in lands, of 
which any lunatic or person of unsound mind shall be seised 
. or possessed upon any trust, or by way of mortgage. And also 
orders vesting in any person the right to transfer or receive the 
dividends of stock, or to sue for and recover any chose in 
action to which any lunatic or person of unsound mind is 
solely entitled, upon trust or by way of mortgage; and where 
the lunatic is entitled jointly witli any other person or persons, 
orders vesting such rights cither in the person or persona so 
jointly entitled, or in such person or persons jointly with any 
other person or persons. An equitable mortgagor who has 
become lunatic is a ti^ystee after the estate has been sold in 
a foreclosure suit (^). 

And w'herc any iiltant shall bo seised or possessed of any 
land, or contingent right in land, upon any trust or by way of 
mortgage, the Chancery division of the High Court may make 
a vesting order of such lands or rights ; and such vesting orders 
shall respectively vest the lands or rights in such person or 
persons, in such manner, and for such estate, as the court shall 
direct (A). Under this power, where it was desired to vest the 
estate in the mortgagee’s executors, one of whom was a married 
woman, so as to enable them to rcconvcy without an acknow- 
ledgment by her under the Fines and Recoveries Act, the 
estate was vested to such uses as the executors should appoint, 
and, in default, to the use of them in fee, subject to the equity 
of redemption (i). 

And when any person, to whom any lands have been con- 
veyed by way of mortgage, shall have died without having 
entered into the possession or receipt of tlie rents and profits 
thereof, and the money due in respect of such mortgage shall 
have been paid to a person entitlecf to receive the same, or 
such last-mentioned person shall consent to an order for the 

(e) Sects. 3, 4, 5, 26, 27. • 202. 

(/) Judicature Act, 1876, r. 7. (A) Sects. 7, 8. 

07 ) Rogers, Bo, 13 L. J., N. S., CTi. (i) Powell, Ite, 4 K. & J. 338. 

4 A 2 
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reconveyance of such lands> the court may make a like vesting 
order (A): 

1. When an heir or devisee (^) of such mortgagee shall be 
out of the jurisdiction of the court, or cannot be found. 

2. Whenever an heir or devisee of such mortgagee shall, 
upon a demand by a person entitled to require a conveyance 
of such lands, or. a duly authorized agent of such last-men- 
tioned person, have stated in writing that ho 'will not convey 
the same, or shall not convey the same for the space of twenty- 
eight days next after a proper deed for conveying such lands 
shall have been tendered to him by a person entitled as afore- 
said, or a duly autliorized agent of such last-mentioned person. 

3. When it shall be imcertain which of several devisees of 
such mortgagee was the survivor. 

4. When it shall bo uncertain as tq the survivor of several 

devisees of such mortgagee, or as to the heir of such mortgagee, 
whether he be living or dead. • 

5. When such mortgagee shall have died intestate as to 
such lands and without an heir, or shall have died, and it 
shall not be known who is his heir or devisee. 

The order of the court in any one of these cases has the 
same effect as if the heir or devisee or surviving devisee, as 
the case may be, had duly executed a conveyance or assign- 
ment of the lands, in the same manner, and for the same estate 
( 1767 ). 

Where the estate was in an heir at law out of tlie juris- 
diction, though the court could not make an order under 
sect. 19, because the mortgagee had entered into possession, 
a vesting order was* made under sect. 9, which enables the 
court to vest lands of which any person solely seised or 
possessed upon any trust shall be out of the jurisdiction, or 
cannot be found (in). 

1761 . The court will not under sect. 10 of the act, which 

(^) Sect. 19. the debt or secaritv, see Jarm. W$Rs, 

(0 A- to the T^’orda which will ^ Cli. 21. 
amount to a devise of a mortgaged {nC) Skitter, Be, 4 W. B. 791, see 
estate, either by a direct gift of the sect. 10, as to persons jointly seised or 
estate itself, or as implied by a gift of possessed upon any trust. 
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enables it to make a vesting order where two persons are 
jointly seised as trustees^ and one of them is out of the juris- 
diction^ make an order affecting the estate of a joint mortgagee 
out of the jurisdiction, where the security has only been dis- 
charged by the investment in the joint names, of a sum of 
of money which is assumed in his absence to be the amount 
payable to them (n). 

1762. In every case in which the persons intrusted with 
the care of the persons and estates of lunatics, or the court, 
are enabled to make a vesting order affecting lands or con- 
tingent rights, the said persons or court may, if it shall 
be deemed more convenient, appoint a person to convey or 
assign such lands, or to release or dispose of such contingent 
rights (o). 

1763. As to lands within the Duchy of Lancaster, or the 
counties palatine of Lancaster or Durham, the court of the 
Duchy Chamber of Lancaster, or the Courts of Cliancery of 
the counties palatine respectively, were empowered to make 
like orders as to lands within their respective jurisdictions, as 
the High Court of Chancery might make, by vii*tue of the act. 
But no person within tlic limits of the jurisdiction of the High 
Court were to be deemed by such local courts to be a trustee 
within the act {p). 

The poAvers given to the Court of Chanceiy and the persons 
entrusted w-ith the custody of lunatics respectively, extend to 
all lands and personal estate in the Qmsen’s dominions and 
colonics, except (as to the powers of the court) Scotland ; and 
except (as to the lunacy jurisdiction) Scotland and Ireland ; 
and may respectively be exercised by the Court of Chancery 
and persons intrusted with the custody of lunatics in Ire- 
land, with respect to all lands and personal estate in that 
country (y). 

1764* When any vesting order is made over coi)yhold or 

Osborn’s Trasts, Rc, L. R., 12 (^) Sect. 21. 

Eq. 392. (y) Sects. 54—57. 

(o) Sect 20. 
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customary land^ with the consent of the lord or lady of the 
manor, the land will vest without surrender or admittance; 
and when any person is appointed to convey or assign copy- 
hold or customary land, such person may do nil acts, and 
execute all instruments, for completing the assurance of such 
lands; and such acts and instruments shall have the same 
effect, and, subject to the customs of the manor, and the usual 
payments, shall give the same rights to admission, as if the 
person in whose place the appointment is made, being free 
from disability, had duly done and executed such acts and 
instruments (r). Under sect. 2 of the Trustee Act, 1852, a 
vesting order of copyholds, wliich the mortgagor has cove- 
nanted but has neglected and refused for twenty-eight days 
after demand to surrender, may be made without serving the 
mortgagor with the x^ctition («). 

1766 . With respect to the clauses wliich concern the 
estates of lunatics and persons of imsound mind, it may be 
noticed, that under the repealed act of I Will. 4, c. 60, the 
second section of which enabled the Lord Chancellor to 
direct the committee of a lunatic to convey, although by the 
fifth section any person might be appointed to convey on the 
part of a person of unsound mind not found so by inquisition, 
the appointment of the ad interim committee of a person of 
the latter class was rcftiscd ; and the x>ctition was directed to 
stand over until the appointment of a committee (t). 

1766 . The word‘d lands” in the statute of 1850 applies to 
any estate or interest in land {u\ and therefore al)plics to the 
right of an infant tenant in tail; as does also the act of 1 Will. 4, 
c. 47, s. 11, which enabled the Court of Chancery, in suits for 
the sale of real estates for the payment of debts, to order in- 
fants to convey such estates {x) ( 406 ). 

. Where the legal estate is vested in the mortgagee by the 

(r) Sect. 28. ' 1 H. & T. 476. 

(O Crowe’s Mortgage, He, L. 11., 13 (ic) Sect. 2. 

£q. 26. (a;) RadclifTe v, Eccles, 1 Keen, 130. 

(0 Foulton, Re, 1 Mac. & G. 100 ; 
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security, and the equity has been devised, no vesting order of 
the infant devisee’s interest will be made to the purchaser of 
the estate ; because the infant’s equitable interest is bound by 
the decree for sale (y). 

The estate of the mortgagee, outstanding in his infant heir, 
may be vested in the devisees of tlie equity of redemption, 
subject to a legacy with which it has been charged by the 
testator {z). 

1767* The nineteenth section has been held (a) to autho- 
rize an order to vest the mortgaged estate, as to which the 
mortgagee has died intestate, and where his heir cannot be 
found. In the executor of the mortgagee; on the ground that 
** conveyance,” and not merely ‘^reconveyance,” appears by 
the concluding words of the section to have been contemplated 
by the act, a liberal interpretation of which required this con- 
struction. The decision clearly rests upon convenience; but 
it seems to be little in accordance with the familiar rule of 
construction, which requires, that no words be rejected, upon 
which a meaning can be put, consistent with the rest of the 
enactment. Now the clause expressly requires, that the 
money due in respect of the mortgage shall have been paid to 
a person entitled to receive *the same ; and this is consistent 
with a “reconveyance,” but not with a conveyance by the 
heir to the executor, where no money passes, and where, con- 
sequently, the words relating to the payment become a dead 
letter. And upon the ground that in such a case the mort- 
gage debt was not paid, and that a “reconveyance” was not 
sought. Turner, V.-C. had refused (i), before the order above 
cited was made by the Court of Appeal, to make a vesting 
order under tlie nineteenth section; and he pointed out that 
it might be a reason for the limitation to the case of recon- 

(y) Williams* Estate, Rc, 5 De G. & estate in the administrator, though he 
Si 615. was beneilcially interested, where there 

(s) Kllerthorpe, Rc, 18 Jur. 6G9. was no present intention to sell or 

( 0 ) Boden’s Estate, Re, 10 Jar. 279; • transfer. (Hewitt, Rc, 27 1«. J., Cb., 
1 De G., M. & G. 67$ 9 Hare, 820; N. S. 802.) 

Lea’s Tmst, Rc, G W. R. 482. The (6) Mcjrick’s Estate, Rci 9 Hare, 
Court of Appeal declined to Test the 116; 16 Jur. 605. 
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veyancc^ that so long as the money remains unpaid there may 
he equities between the heir and the personal representatives 
of the mortgagee, with which it would not be convenient 
that the court, upon such a proceeding, should interfere. 
Where the security was by wuy of trust for sale and for pay- 
ment of the surplus to the borrower, his executors, administra- 
tors or assigns, it was considered not to be a mere security for 
money within sect. 2 of the act so as to authorize an order 
under sect^ 19, but was treated as a case of trust under 
sect. 15 (c). And the same course was followed where the 
mortgage contained a power of sale with a similar dispo- 
sition of the surplus (d). 

1768 . Where the customary fee of copyholds was surren- 
dered by a debtor to his creditor (c), upon trust to sell and 
pay the debts out of the proceeds, and to pay the surplus to 
the debtor, his executors, administrators and assigns, and 
more than twenty years after the personal representative of 
the creditor sold the property for much less than the amount 
of the debt, the debtor and his customary heir having both 
iq the meantime died intestate, and there being no personal 
representatives, and the title of the present customary heir 
not to be proved without great expense ; the copyholds were 
vested in the purchaser without service of notice, either on 
the customary heir, or the personal representative of the 
debtor. It was argued in this case, that if any service were 
necessary, it should be on the personal, and not on the real, 
representative. But note, that if under a power of sale in a 
mortgage an estate be sold after the death of the mortgagor, 
it will be real estate, notwithstanding the direction to pay 
to the executors or administrators; because tlie equity of 
redemption has descended or has been devised ; but, if the sale 
be in the lifetime of the mortgagor, the personal representative 
will be entitled (/) (8lS, 880 ). 

(O'Underwood, Re, 3 K. & J. 715. , {/) Wright r. Rose, 2 Sira. & St. 

(O) Keeler, Be, 32 L. J., N. S., Ch. 323; Clarke’s Trusts, Re, 22 L. J., 
101; 11 W. B. 62. N. S., Oh. 230. 

(e) Wise, Be, 5 Do G. & S. 415. 
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^769. A lessee who has mortgaged by way of underlease^ 
with a power of sale 5 and has covenanted to assign the residue 
of the term as the purchaser shall direct^ is not {g) however a 
trustee^ for a purchaser of the underlease^ under the power ; 
the covenant to assign does not make him a trustee ; and 
though an assignment might be compelled by suit^ the court 
will not make an order under the Trustee Act^ which would 
amount to a decree for specific performance^ in the absence of 
the person who should be the defendant in a suit for that kind 
of relief. But if the mortgagor covenant in the meantime to 
hold the outstanding estate upon trust for the mortgagee^ he 
becomes a trustee within the act (A). 

1760. A vesting order has been made of the beneficial in- 
terest of in&ntSj and possible unborn children, in land decreed 
to be sold for payment of debts, and other purposes (f), under 
the combined provisions of the Act of 1852, s. 1, and of ss. 16 
and 30 of the Act of 1850; which provide respectively for the 
release and discharge of the contingent rights of unborn per- 
sons, and for declarations concerning the rights of parties to 
the suit, or the interests of unborn persons who might claim 
under any party to the suit. 

But under the Act of 1850 alone, a vesting order against 
infants beneficially entitled to real estate, on a certain contin- 
gency, was refused (A). 

Orders under the Trustee Acts concerning lands, stock, or 
choses in action subject to a mortgage, may be made on the 
application of any person beneficially interested in the equity 
of redemption, whether under disability or not, or of any 
person interested in the monies secured by such mortgage (/). 

Of Judgments against Married Women* 

1761. If a suit be brought against g. feme covert owner of 
the equity of redemption, and her husband, to foreclose, she 

C^) Propert, Re, 22 L. J., Ch. 048; , (i) Wake v. Wake, 17 Jnr. 645. 

1 W. R. 287. (ik) Weston r. Filer, 16 Jur. 1010. 

(A) Collingwood, Ro, 6 W. K. 586; {1) Trustee Act, 1850, s. 37. 

and see 2 DaTidsou’S Cony. 670, ed. 3* 



1098 


DELIVERY OF TITLE DEEDS. 


is liable (though during the coverture) to be absolutely fere- 
closed ; and no day shall be given to her or her heirs to redeem 
after the determination of coverture (m). 

But the judgment must be made against married women in 
the usual fbrm^ and an immediate order absolute cannot be 
made even by consent 

Of the Delivery of the Title Deeds. 

1762. It is the duty of the mortgagee^ who has accepted 
the mortgagor’s notice of discharge^ to see that the deeds arc 
forthcoming, and tliat the mortgagor may be enabled without 
risk to pay the money, and to take his reconveyance on the 
day fixed (o). Both the judgment in equity and the statutory 
order staying proceedings on redemption (610) provide for 
the delivery of the deeds to the redeeming party; and he is 
entitled to demand them, altliough by the act of the mortgagee 
in disposing by a single instrument of the estate, and the debt, 
other persons have acquired an interest in a title deed of the 
estate (p). This right extends to all assignments and reconvey- 
ances executed between the original mortgage and the final 
redemption (r/). And where several mortgages upon distinct 
estates have been transferred by a single deed, one of the mort- 
gagors who comes to redeem singly is entitled to have the deed 
of transfer delivered to him, upon his covenanting to produce 
it (r) (1637). Where the mortgagee reconveys only part of 
the estate, and is entitled to retain the deeds by virtue of his 
absolute title to the greatest part of the property, he ought also 
to covenant with the redeeming party for production (j). 

When the estate has been sold in a suit and the money has 
been paid into a general account, the purchaser is entitled to 
insist upon the delivery to him of the title deeds, before any 
dealings take place with the purchase-money (f). 

(m) Mallack r. Galton, 3 F. Wms. (^) Ilndsonv. Malcolm, 10 W.R. 720. 

3S2. (r) Capper v. Terrington, 1 Coll. 

(fO Harrison v. Kennedy, 10 Hare, li. 103; 13 L. J., N. S., Ch. 239. 

(njTXord Midleton v. Eliot, 15 Sim., (s) Yates v. Flnmbe, 2 Sm. & Gif. 
531. 174. 

(jP) Dobson V, Land, 4 De G. & S. (t) Fo>Yler v. Scott, W* N. 1871, 
576, 681. 248. 
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1963. It is usual for the mortgagee to be prepared with an 
affidavit of the documents^ to be delivered up in case of redemp- 
tion; and the mortgagor may require the affidavit at his own 
expense^ but he should give previous notice to the mortgagee of 
his intention^ and in case of his neglect to do so, and of the non- 
production of the affidavit, a new day must be fixed for pay- 
ment (?/)• 

1764. In case of foreclosure, it has been said (.r) that the 
common decree docs not direct delivery of tlic deeds by the 
mortgagor, especially where the mortgage is for a term, which, 
however great may be the length of the tenii, gives die termor 
no right to the title deeds of the estate ; and that the order for 
delivery is only made where there is a special contract to deliver 
the deeds upon default of payment of principal and interest. 

It is, however, submitted that the true reason for omitting the 
direction in the case of a mortgage in fee is, that the mortgagee 
who forecloses, either by direct delivery from the mortgagor 
upon the malting of the security, or from another incumbrancer 
whom he has redeemed, has the deeds already in his possession ; 
and a modern decree on an equitable mortgage shows (y), tliat 
where all the deeds are not already in the mortgagee's custody, 
the decree, after directing the mortgagor to convey on default 
of payment, goes on to order delivery of tlie deeds. 

A judgment of foreclosure may be made at the suit of a first 
mortgagee without any order against the holder of the deeds for 
the delivery of them ; as where they are in the hands of a person 
who has taken them bonS. fide and without a^^tual or constructive 
notice of fraud from a person without title (^r). 

1766. Upon the sale of a ship in tlie Admiralty, for the 
satisfaction of bottomry, or other claims(867), tlie title is com- 
plete without any delivery of the register. And no order will 
be made for its* delivery against the official agent of a foreign 

00 Weeksi^.Stonrton, 11 Jur.,N.S. • (y) Holmes t*. Turner, 7 If arc, 
278. 370, n. 

(a?) Wiseman v, Westland, 1 Y. (z) Kendall v. Halls, llJar. 8G4. 

J. 117. 
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government^ who alleges that he detains it under the law of his 
own country. 

But the court will order delivery of the register in the case of 
a British vessel, because its production may be necessary at the 
custom-house (a). 


Of the Loss of the Title Deeds* 

1 786. The mortgagee will not be deprived of the benefit of 
his security by reason of the loss of the title deeds, if the court 
be satisfied that a security was effected and that they have really 
been lost (A). 

If the title deeds of the estate have been mislaid or lost by, or 
stolen out of the custody of, the mortgagee, or his agent, the 
court, either in a redemption or foreclosure suit, will direct an 
inquiry according to the circumstances, as to what deeds or 
documents were delivered to the mortgagee, and whether they 
are or not existing, or lost, or in the power of the mortgagee to 
produce, or what has become of them (c). 

If the deeds be certified to be lost, or arc known to have been 
destroyed by the mortgagee, an inquiry will be directed as to 
what indemnity or security ought to be given in respect of the 
loss {d ), and also as to what ought to be allowed as a sufficient 
compensation for the damage done to the estate by the loss or 
destruction of the deeds (e) ; which compensation is given in 
respect of the expense to arise on future dealings with the estate, 
in getting office copies of the decree and other proceedings in 
the suit, which must thenceforth form part of the title ; and 
not as speculative •damages (y*) for injury occasioned by the 
absence of the deeds at a sale ; and the amount of the compen- 
sation will be set off against the principal and interest due on 
the security. 


(a) Tremont, 1 W. Rob. If 3. 

(b) Baskett r. Skecl, 11 W. R. 1010. 
(tf) 6mith r. Bickncll, cited 3 Ves. 

& B. 61; Stokoo v. Robson, 3 Yes. & 
B. 6!n Bentinck v. Willink, 2 Hare, 1^ 
Lnocr^t o. Hite, cited 2 Hare, 14. 

' (d) Lord Midlctoii v. Eliot, 15 Sim. 


(e) Hornby v, Matcbam, 16 Sim* 
325; 12 Jnr. 826. 

(/) Brown Sewell, 11 Hare, 49; 
17 Jur. 708; and see Macartney v. 
Graham, where the document lost was 
a bill of exchange, and only indemnity 
was given; 2 R. & M. 363. 
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1767. The mortgagee will ala^ be directed to deliver upon 
oath attested copies of such of the documents destroyed, of which 
attested copies can be made or had. And if it be foimd or appear 
that the deeds were stolen, an indemnity will bo decreed (^), but 
no liability arises for compensation in such a case, whether the 
deeds were in the possession of the mortgagee himself, Or of his 
solicitor or agent, in. whose custody he might properly have left 
them if they had been his own, and no fraud or collusion be 
sho\vn (A) ; although the circumstance that the deeds were lost 
out of the custody of the solicitor of the mortgagee, for whose 
convenience tliey were so deposited, seems in one case (i) to 
have been thought a reason (amongst others) for giving coin- 
pensation. 

1768. And if the result of the inquiry be merely that the 
deeds are not to be found, it seems that an indemnity only, and 
no compensation, will be directed, for the party chargeable is 
then entitled to assume tliat which is most for liis own advan- 
tage, viz., that the deeds were stolen, or are otherwise missing, 
not by reason of any wrong or negligence on his part (A). 

Where tlie deeds were lost by or stolen from one of several 
mortgagees, being executors, against the survivors only of whom 
the suit was brought, without joining the representatives of him 
who was the cause of the loss, no indemnity or compensation 
was given (/)• 


1768. Where the mortgagee, suing in right of his wife, an 
administratrix, was unable to produce the deeds by reason that 
the wife, who was separated from him, and ha^ possession of the 
deeds, had delivered them to her attorney, who claimed to hold 


(^) Shclmardinc v, Ilarrop, 6 Mad. 
39 (soo form of bond of indemnity in 
Stokoc r. Robson, id. p. 41). 

(A) Jones V. Lewis, 2 Ves. sen. 240; 
and SCO Woodman Higgins, 14 Jur. 
846. 

(i) Brown v. Sewell, 17 Jur. 703; 
1 1 Hare, 49. 

(A) Smith V. Bicknoll, cited 3 Ves. 
& B. 51; Stokoc V. Robson, 19 Ves. 


385. See 17 Jur. 709. In Lord 
Nidleton v. Eliot (snpra), there was 
loss unexplained, but traced to the 
negligence Of the mortgagee’s agent: no 
compensation was directed or sought, 
and there was a previous correspond- 
ence on the footing of indemnity only. 

*(2) Smith V, Bicknell, cited 3 Ves. 
& B. 51. 
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them adversely^ an account was ordered to be taken of the prin- 
cig^j interest and costs ; the amount to be paid into and to 
remain in the bank^ until the deeds could be secured and a 
reconyeyance had (m). 

1770 . The court will give compensation for the loss of deeds 
if the justice of the case require it, under the prayer for general 
relief, though indemnity only be sought by the bill (w). 

WhercL the value of the mortgaged estate was 20,000/., and 
the amount of the mortgage debt about 9,300/., the sum of 500/. 
was proposed and approved of (o) as a proper compensation for 
the loss of the title deeds and documents ( 1640 ). 

Of the Order absolute for Foreclosure. 

1771 . Upon an affidavit of nonpa}rment of the money at the 
appointed time and place, or subsequently, to the person to 
whom it is directed to be paid, or his agent, the order for 
foreclosure contained in the original judgment ( 1666 ) will 
be made absolute by an order, which is obtained as of course, 
on motion (p). And this final order of foreclosure must be 
obtained, before an account is taken of subsequent interest and 
costs, and a time appointed for the exercise of the next right 
of redemption (y). And if great delay take place in obtaining 
it, the court will require an explanation, and the owner of the 
equity of redemption must be served (r). 

1772 . If the person entitled attends by his agent, the agent 
ought to be authorized by a power of attorney to receive the 
money ; and for want of such authority, the court lias refused 
to make the order absolute, though no person appeared to make 
tlie payment («). Orders have, however, been made when the 

(m) Schoole r. Sail, 1 Sch. & Lef. (^) Whitbread v, Lyall, 8 De G., M. 
176. « & G. 314| 2 Jnr., N. S. 671; 3 Sm. & 

(n} Brown v, Sewell, 17 Jar. 708; G. 314. 

11 Hare, 49. (r) Bees v. Coke, L. B., G Ch. 646; 

fp) Hornby v, Matcham, 16 Sim. j^er Lord Hatherloy. 

325. ' (O Gomey v. Jackson, 1 Sm. & G. 

Xp) Seton, 393, ed. 3; Dan. 897, xxvi. 
ed. 4. 
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pemn entitled himself attended during a portion of the time 
between the hours fixed for payment ; and also where he ^as 
not so attended (0 (15577). 

1773. A general order of the Court of Chancery provided (m) 
that where a defendant makes default at the hearing, the deeree 
should be absolute in the first instance, without giving the de- 
fendant a day to show cause ; and should have the same force 
and effect as if it had been a decree nisi in the first instance, 
and had been afterwards made absolute in defiiult of cause 
shown by the defendant. And it is presumed that this practice 
will continue under the Judicature Acts. The course is, for 
the court to hear tlie cause, and to give the plaintiff the judg- 
ment, to which, upon the pleadings and evidence, it judges liim 
to be entitled (?^). 

1774. Under another order of the Court of Chancery (j?), 
such decree was to be made upon the hearing of a cause in 
which the bill had been ordered to be taken pro confesso^ as to 
the court seemed just; and in the case of any defendant who had 
appeared at the hearing, and had waived all objection to such 
order, or against whom the order had been made, after appear- 
ance by himself, or his own solicitor, or upon notice served on 
or after the execution of a writ of attachment against him, the 
decree was to be absolute. It seems, that under the circum- 
stances mentioned in the latter part of the order, the judgment 
for foreclosure should now bo absolute in the analogous case of 
a motion for judgment on default of pleading by the defen- 
dant {y') ; but the point docs not appear tp have been noticed 
in Hate v. Snelliny (z). 

(t) Lechmero r. Clamp, 31 Bear. Icged order in Anon., 1 Col, did not 
578; 9 Jur., N. S. 482; London Mone- exist or could not bo found. 
tar>', &c. Society Brown, 16 W, R. (?/) Cons. Ord. XXIII. s. 12. 

782; Postlcthwaito v. Tavers, W. N. (v) Hayes v. Btyerly, 3 Dm. & War. 

1871, 173. In Bernard v. Nm'ton, 3 274; Ilakewell w. Webber, 9 Hare, 641; 

N. R. 701, following Anon., 1 Col. 373, Jud. Act, 1875, Ord. XXXVI. r. 18. 
an order absolute was made, though tho .(.#;) Cons. Ord. XXII. s. 8. 

mortgagee attended during a part only (y) Jud. Act, 1876, Ord. XXIX. 

of the time fixed; and this appears to Y. 10. 
be sufficient; but inLecJimere y.Clamp^ (ar) W. N. 1876, 77. 

supra. Lord Romilly said that tho al- 
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. Where the bill had been taken firo confesso against a deien- 
da ^5 -who did not appear at the hearing 3 a decree of foreclosure 
absolute in the first instance was refused (a); it being considered 
that the plaintifF was only entitled to such a decree as he would 
have had if the defendant had appeared at the hearing ; but, it 
is submitted, that the expression such a decree as seems just,^’ 
means a decree according to tlic merits of the case ; and that 
the decree should have been in an absolute form, according to 
Cons. Ord, XXIII. s. 12, cited above. 

The court refused to dispense with service of the copy, decree 
and proceedings, directed by Cons. Ord. XXII. s. 8, where a 
bill had been taken pro confesso^ upon the ground of the expense 
and difficulty of making the service. If the service could not be, 
or was not, duly effected, the proper course for the plaintiff (6) 
was to apply to the court, at the end of three years (c), for an 
order to make the decree absolute; and if the court was satisfied 
with the reasons for non-servicc it would then dispense with the 
service. The order to dispense with service was not generally 
made tiU the three years had expired (d), but where the defen- 
dant was a trustee, living out of the jurisdiction, and the cestuis 
que trust were parties, the dispensation was granted; the plain- 
tiff, however, expressing that he was willing to wait until- the 
end of the three years before making tlie order absolute (c), 

1776. The court will add to tlic judgment of foreclosure on 
an equitable mortgage, a declaration under sect. 30 of the 
Trustee Act, 1850, that a mortgagor out of the jurisdiction 
is a trustee fur the mortgagee, and will make a prospective 
order vesting the* property in the equitable mortgagee (y*). 
But it has been said, that such a declaration ought not to 
be made as an addition to the common order to make the 

(a) Bricrly v. Ward, 15 Jnr. 277; 16 Beav. 83; Thnrgood V Cane, 82 

20 L. J., N. S., Ch. 46. * Boav. 166. 

(5) Vaughan v, Rogers, 11 Beav. (^) James r. Bice, 5 De G., M. & G. 
165. 463. 

Cons. Ord. XXII. s. 15 (3). As (e) Benbow v, Davies^ 12 Beav. 421. 
to service of and dispensing with no-' (/) Lechmere r. Clamp, 30 Beav. 
tice under Cons. Ord. ss. 11, 12 (87th 218. 

Ord. May, 1846); see Trllly r. Keefe, 
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judgment absolute^ but should be made on a separate applica^ 
tion {g). 

1776. The order absolute^ so far as it concerns in&nt 
defendants, must contain the same declaration, giving the 
infants a day to show cause upon attaining twenty-one, as 
the original . judgment (A) ; if it be proper to give it there 
(1747). If it be clearly for the benefit of the infant, as 
where the security is insufficient, and the plaintiff offers to 
pay his costs, no day will be given (i\ 

1777. The order for foreclosure does not relate back to the 
judgment for an account, so as to make the mortgage real estate 
from that time ; it is not until the final order that the quality 
of personalty is lost (A). 


1778. A release after judgment of foreclosure is equivalent 
to an absolute foreclosure by order (/) (634). 

Of the Dismissal of the Action for Redemption. 

1779. The suit for redemption will be dismissed, on 
motion of course, upon production of the certificate of the 
amount due, and of an affidavit'of attendance and nonpayment 
of the money (wi) (1176); even though after the time fixed 
for payment the mortgagor have tendered the principal and 
interest, with an additional sum for interest, to the day of 
tender (n). But the special circumstances seem to make it 
proper in such a case to move upon notice. ^ 


(^) Smith Boucher, 1 Sm. & Gif. 
72; IG Jur. 1164. But it is said to 
hare been made in Lechmero v. Clamp, 
ni Boar. 678; though it was also mado 
on the original hearing according to 
.SO Bear. 218. 

(70 Williamson -tr. Gordon, 19 Yes. 
114. 

(i) BOlson If. Scott, 2 Set 680, ed. 3; 
Croxon u. Lerer, 10 Jur., N. 8. 87. 

(^) Thompson u. Grant, 4 Mad. 438. 


(l) Reynoldson v. Perkins, Ambl. 
665. 

(m) Stuart v, Wonall, 1 Bro. C. C. 
681; Proctor v, Oates, 2 Atk. 140; 
Marsham v. Gray, 2 Atk. 287. 

(») Fahlknor v. Bolton, 7 Sim. 319. 
According to the report in 4 B. J., 
N.- S., Ch. 81, the motion to dismiss 
was refused; but the registrar, Mr. 
tllowes, on reference to the Reg. Lib., 
finds that the report in Simons is cor- 

TCCt 

4 B 


M, VOL, II. 
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1780. Dismissal of the suit to redeem, by reason of dc&ult 
in payment of the money, or for any other cause than for want 
of prosecution, operates as a judgment of foreclosure (o) (1 1 70), 
because the mortgagor admits by his suit the title of the mort- 
gagee and the debt ; and if he does not discharge it, is not 
allowed to harass the mortgagee by another suit for the same 
purpose.* But if a suit to redeem an equitable mortgage be 
dismissed by the mortgagor (/?), it has not the effect of a fore- 
closure, because the mortgagee does not get the relief which ho 
would have in a foreclosure suit, viz. a conveyance ; and if the 
mortgagee has refused redemption, except on the terms of the 
discharge of another security, there is no admission by the 
mortgagor of the debt upon the security for which the fore- 
closure would operate ; and this seems to show that the rule 
would not operate under such circumstances in the case of a 
legal mortgage. The rule applies to a Welsh mortgage if the 
mortgagor make default after obtaining a judgment for redemp- 
tion, though there be no ordinary right to foreclose (y) (11). 
And in a judgment to redeem an annuity, a declaration that in 
case of dismissal on nonpayment, the annuily shall be considered 
as a mortgage debt, and shall be irredeemable accordingly, pre- 
vents the grantor from raising in future any question as to the 
validity of the annuity ; and he will be restrained accordingly 
from proceeding at law for that purpose (r). 

1781. The suit will be dismissed at the hearing, if the 

right to redeem be repelled by the court ; and the dismissal 
was held upon appeal to be proper, where the plaintiff having 
claimed an absolute right to redeem upon certain terms, the 
decision was, that he had no equity to redeem upon those 
terms («). ^ 

So in a suit for redemption or foreclosure, by a person who 
is subject to the same equities as the mortgagor, the suit will 

( 0 ) Cholmley r. Oxford^ 2 Atk. 2G7; 10 Ch.^2o0. 

Btshop of Winchester v. Paine, 11 Ves. {q) Curtis v, Holcombe, 6 L. J., 
lOF; Hansard t*. Hardy, 18 Yes. 460; N. S., Ch. 156. 

Tnraan Wearing, 3 De G. & S. 734. (r) Flight v. Chombre, 14 Jar. 123. 

See Wood r. Surr, 19 Bear. 651. (s) Seagrave Pope, 16 Jar. 1103; 

(p) .Marshall v. Shrewsbaiy, L. B., 1 De G., M. & G. 808, n. 
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be dismissed as against a defendant^ who, as between himself 
and the mortgagor, is not liable to be foreclosed by incum- 
brancers on the estate, having prior rights to such defendant. 
Thus, where A. was a mortgagor, B. and C. incumbrancers, 
and X. tenant in tail in remainder, whose estate, as between 
himself and A. was flot liable to the incumbrances of B. and 
C., having been exonerated therefrom by A.’s covenant ; a bill 
by E., a subsequent judgment creditor of A., was dismissed 
against X. (f ) ; because E. was not in the position of a pur- 
chaser for valuable consideration without notice, but was 
subject to the same equities as A., and could not compel 
X. to pay off B. and C. (1160, 1706). 

And the same principle was applied where the suit was by 
the assignee of the insolvent mortgagor and covenantor (m). 

The suit for redemption will also be dismissed, if^ at the 
hearing, the plaintiff refuse to ask for any accounts (a:) ; which 
may happen when the plaintiff^ being a puisne incumbrancer, 
finds that the security is altogether insufficient. 

1782. It is the practice to dismiss the suit, as against de- 
fendants who disclaim all interest in the moi’tgaged premises, 
where such defendants are able to make and do make a com- 
plete and valid disclaimer; and provided the disclaimer be 
complete, it is equally good, whether it were made before or 
after the commencement of the action (y) (1660, 1707). 

But if the disclaimer bo insufficient in form, or ineffective 
by reason of tlie disability of the disclaiming party, the judg- 
ment wiU be for foreclosure. 

The first defect arises where the pleadings admit that the 

(Q Ilnghes r. Williamsi S Mao. & C. C. C. 37G; liOck v. Lomas, 15 Jur. 

G. G83. But, semble, that X. should 162; semble, also in Ford v. Earl of 

first have had a permissive right to Chesterfield, 16 Benv. 516; Vale v. 

redeem. See Chappell v. Kccs, infra. Meridcth, 18 Jur. 91)2; Thomcycroft 

(?«) Chappell r. Bees, 1 Dc G., M. Sc v, Crockett, 2 IT. of L. C. 230, where, 

G.' 393 (1796 )• far as appears by the report, a 

(a?) Gibson v, Nicoll, 9 Bear. 403; trustee against whom the bill was dis- 
10 Jur. 419. missed merely stated by bis answer, 

(y) Aldworth Bobinson, Beg. Lib. and it appeared, that ho had never 
1839, fo. 874; Thompson v. Kendall, 9 acted, and had foimally renounced the 
Sim. 397;. Silcock v, Boynon, 2 Y. & trnst by deed. 

4 B 2 
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estate is vested in the party^ and contain an entire or partial 
disclaimer only of any interest therein ; as where {z) the pro- 
visional assignee of an insolvent submitted that the estate and 
effects of the insolvent were vested in him as such provisional 
assignee^ but claimed no interest therein^ save such as might 
be vested in him as trustee for the creditors, whose rights he 
left to the care of the court. 

And a disclaimer by a husband, entitled in right of his wife, 
and by the mfe, seems to have been considered to be imper- 
fect, by reason of the disability of the parties to disclaim by 
such means ; for where an estate in remainder was vested by 
devise in a son and daughter, the former was dismissed, but 
not the latter and her husband ; though they all claimed to 
be dismissed by virtue of a joint answer and disclaimer (a). 
But, in another case (6), the bill was dismissed against an 
equitable devisee of an estate, and her husband, upon Ihcir 
answer and absolute disclaimer. And it seems that such a 
disclaimer is good. The Statute of Fines and llecoveries 
(s. 7) provides for disclaimers by married women, but that 
provision appears to have been intended to remove a doubt as 
to their power of disclaiming by deed. Now, it was held (e), 
where there was a mortgage by husband and wife, without a 
fine, of lands purchased to the use of them and their heirs, 
that the wife was bound, after the husband’s death, by their 
joint answer to a bill to foreclose; the answer being held 
equal to a fine ; and so it is conceived the wife’s right would 
be equally bound by their joint disclaimer. 

A decision has also been reported in a case {d\ in which 
the mortgaged estate having been devised to a trustee in fee, 
pending the suit, a bill of revivor and supplement was filed 
against the trustee, the cestui que trusty and the heir of the 
testator ; and the two latter disclaimed, admitting the will and 
the plaintiff’s title: yet upon argument tlicy were foreclosed. 
The case of Collins v. Shirley, cited above, was mentioned as 

(z) Appleby v. Duke, 1 Hare, 303; (2^) Buchanan v. Greenway, 11 Bcav. 

Cuyins r. Shirley, 1 Russ. & M. 638; 58. 

0 Sim. 399, cited from lleg. Lib. ** (/») Anon., Mos. 248 ; S. C., cited 

{a) Silcock r. Boynon, 2 Y. & C. C. 1 Yem. 41, n. 

C. 376. (jit) Perkin v, Stafford, 10. Sim. 562. 
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au authority, but the real ground of the decision there seems 
to have been the imperfect form of the disclaimer; and the 
case of Ablett v. Edwards («), the particulars of which do not 
appear, was also cited. The grounds of the decision in tlui 
principal case are difficult to understand, though foreclosure 
was said to be material to the title. If the disclaimer be 
complete, foreclosure, which implies the presence of an in- 
terest to be affected, seems to be something worse than useless ; 
and it is not easy to see what interest could have here remained 
in the cestui que trust after disclaimer, upon which the fore- 
closure could operate. The case of the heir at law is not more 
clear, unless, by a refinement of reasoning, the effect of the 
disclaimer by the cestui que trust was thought to leave her 
interest to descend to tlic heir, unaffected by his own dis- 
clainier. This case seems, however, to have been subse- 
quently considered as an auUiority for the foreclosm’c of 
disclaiming defendants in a suit in which all the defendants 
disclaimed (jT). In another case (y) it was arranged, that, 
iq)on the consent of the assignee of au insolvent to be at once 
foreclosed absolutely, he should receive his costs. It is pos- 
sible that foreclosure was required here, with reference to the 
statute 1 & 2 Viet. c. 110, s. 68, which provided, that where 
only a provisional assignee should have been appointed, con- 
veyances of the insolvent’s interests, Avhich were of no value 
to the creditors, might be made by order of the court. 

(c) Noticed, 10 8im. 5(53, n. (y) StaiTurth i\ Pott, 2 J)c G. & S. 

( /■) Johnson v. Clarke, 3 W. K. 103. 571. 
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1783: 


JUDGMENTS. 


BARNES V. RACSTER. 22 April, im. Reg. Lib. A. 1841, 
fo. 1221; replied, 1 Y. di C. C. C. 401 (o). 





& 



1784 

Jaimcey and wife . 

. . 

243 



1792 

Baimes (plaintiff) . 

A. 

292 

Foxhall . 

X. 

1795 

Ilartwright . 

B. 

292 

Foxhall . 

X. 

1798 

Williams 

C. 

325 



1800 

Barnes (plaintiff) . 

A. 

13,553 

No. 32 . 

V. 


(This being also a further security for the debt secured by the 
deed of 1792.) 


1801 

Williams 

c. 

£ 

292 

Foxhall . 

1803 

Baker and Bury . 

. . 

143 





. . 

13,553 

No. 32 . 

1804 1 

Williams 

c. 

13,553 

No. 32 . 


X. 

Y. 
Y. 


The following payments were ordered : — 

• To Jaunccy and wife 

,, Plaintiff a proportionate part of 
„ Ilartwright, residue of 


Williams 


292 

same 

325 

13,553 

same 

same 

143 


„ Plaintiff, proportionate part of 
Baker and Biuy, further part of. 

„ Williams, residue of . 
and . 

Bkgree. — It appearing that the 243?. stock will be insuflicient for 
payment in full of the amount reported due to the defendants Jaimcey, 
and Jane his wife, for principal and interest under the security of 
1784, and tlicir costs, 

00. The dates of«the incumbrances are in the first column; the names 
of their owners in the second; the sums of the stock in the fourth represent 
in round numbers the investments of ^e purchase-monies of the scvorul 
estates; the fifth colninu contains the names of the several estates as stated 
in the judgment in Ymnge and Collier; and the letters in the third and 
sixth columns refer to the text, where this case is noticed upon the subject 
of marshalling (IISO)* followed in Welleoley v. Momif^ton, 17 W. R. 
855. 
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Let the said sum of 243Z. stock be sold, and out of the produce, and 
out of the amount duo in respect of interest thereon, pay tlie costs of 
the above-named defendants, and pay the residue to them in discharge 
of the said secmty of 1784. 

It appearing that plaintifis, under their security of 1792, are the 
first incumbrancers upon estates now represented by 292Z. stock, and, 
under their several securities of 1800, are also the first incumbrancers 
upon estates represented by 13,553Z. stock, and that the last-men- 
tioned securities are also a further security for the debt secured by 
the indenture of 1792: And tliat if the plaintifis were to resort for 
payment of the debt due to them to the fund representing the estate 
comprised in the security of 1792, so far as the same would extend, 
they would exhaust the whole thereof ; and if they were to resort 
for payhent of the debt due to tliem exclusively to the funds repre- 
senting the estate comprised in the seciuritics of 1800, they would to 
a great extent disappoint the third incumbrancers on the last-men- 
tioned fund: 

Declare that the plaintiffs ought to receive payment of the amount 
due to them for principal, interest and costs, out of the two funds of 
292Z. stock and 13,553Z. stock, and the respective amounts of cash 
which shall be certified to have accrued in respect of the said funds 
respectively, ratcably and in proportion to their respective amounts. 
Ami let the amount due to tho plaintiffs by virtue of their security 
of 1792, and of their several securities of 1800, and their costs and 
subsequent interest and costs, be apportioned ratcably and in ])ro- 
portion to the amount of the said two funds of 292Z. stock and 
13,553Z. stock, and the respective amounts of cash .due in respect 
of the said funds respectively, and let the amounts be certified 
accordingly. 

And it appearing that the said 292Z. stock, and the dividends 
already accrued, or which may accnie due thereon, will bo more 
than sufficient for payment of the proportion of principal, interest 
and costs of the plaintiff, to be paid out of tlie said fund, under tlie 
declaration hereinbefore contained, but will bo insulficient for pay- 
ment in fqll of the amount certified to be due to the defendants the 
TTartwrights, by virtue of their security of 1795, with- what shall be 
due to them for subsequent interest, and past and subscciuent costs, 

Let the said sum of 292Z. stock be sold, and out of the produce, and 
out of the cash which has accrued or may accrue due in respect of 
tlie said sum of stock, pay the proportion of ilie plaintiff’s costs, 
payable under the declaration hereinbefore contained, out of the 
same fund, and also the proportion of principal and interest payable 
thereout under tlie said declaration, in part discharge of the plain- 
tiff’s security of 1792; and out of theVesiduo of such produce and 
cash pay the costs of the defendants the Hartwrights. And iii case 


Prodaco of secu- 
rity of 1784 to 
flxBt mortgagees. 


Apportion anil 
pay plaliitIffM, In 
roKpcct of aecu- 
rltlCH of I7!ri and 
1800, mtcably 
out of Foxhall 

(X) and Na 32 

(Y) . 


lliy residue of 
Foxhall (X) to . 
accoiul iiiurfgngce 
thereof. 



1114 


APPENDIX. 


the residue shall be more than sufficient for payment of the said 
costs, Let what shall remain of such residue be paid to the defen- 
dants the Hartwrights, in discharge of the principal and interest due 
under their security of 1795. 

And it appearing tln\t the 325Z. stock will be insufficient for pay- 
ment in full o£ the amount due to the defendant Williams, under his 
security of 1798, with costs, and subsequent interest and costs, 

Xet the said sum of «S25Z. stock be sold, and out of the produce, 

1798 to G., the and out of the cash which has accrued, or may accrue due in respect 

mortffBffco ' f 

thereoL of the said sum of stock, if the same shall be sufficient, pay the costs 

of the defendant Williams, and the residue in discharge of the prin- 
cipal and interest due under his security of 1798. But in case such 
produce shall be insufficient for payment in full of the costs of the 
defendant Williams, pay the whole thereof in part discharge of his 
costs. 


Out of nnliluo of 
So. 82 (Y), pay 
mortgagecii of 
18U3. 


And then mort- 
gagee of 1798, 
1801 and 1804. 


And it appearing that the said 13,553/. stock, with the dividends 
thereon, will be more than sufficient for payment in full of the pro- 
portion of the amount certified to be due to the plaintiffs under their 
securities of 1800, and of their costs, and subsequent interest and 
costs which shall be certified to be payable out of the 13,553/. and 
the cash due in respect thereof : And also more than sufficient for 
payment in full of the amount certified to be due to the defendants 
Baker and Bury under their security of 1803, and their costs, and 
subsequent interest and costs, but will be insufficient fur payment in 
full of the amount certified to be due to the defendant Williams 
under his securities of 1798, 1801 and 1804, and subsequent interest: 

Let the said, sum of 13,553/. bo sold, and out of the produce, and 
out of the cash which has accrued, or may accrue due in res])cct of 
the said sum of stock, pay the proportion of tlic plaintiff's costs, 
payable under the declaration hereinbefore contained, out of the said 
fund, and pay the proportion of the amount duo to the plaintiffs for 
principal and interest under their securities of 1800, which, under 
the said declaration, is payable out of the said fund in further dis- 
charge of what is due to tliem in respect of the same securities, and 
thereout also pay the costs of the defendants Baker and Buiy, and 
also what is due to them for principal and interest under their secu- 
rities of March, 1803, in discharge of their said securities; and after 
payment thereout, in cose the costs of the defendant Williams shall 
have been fully paid under the declaration hereinbefore contained, 
Let the residue of the money to arise by sale of the 13,653/L stock 
be paid to the defendant Williams in part discharge of his piincipal 
and interest under the securities of 1798, 1801 and 1804; but if the 
costs of the defendant Williams shall not have been fully paid under 
the said declaration, then let so much of the balance of 13,553/. 
stock, and the said apportioned amount of cash, as shall remain 
after the payments hereinbefore directed to the plaintiffs^ and the 
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defendants B^er and Biuy, and for their I'espcctivo costs, as will 
make up the deficiency of such costs of the defendant Williams, be 
paid for the residue of his costs, and let the remainder be paid to 
him in part discharge of the principal and interest due to liim by 
virtue of the securities of 1798, 1801 and 1804. 

And it appearing that the defendants Baker and Bury, who, under 
their securities of 1803, are first incumbrancers of the estate now 
represented by the said sum of 143Z. stock, will be fully satisfied the 
amount due to them for principal and interest, by virtue of their 
security of 1803, together with their costs, by the means herein- 
before mentioned: And that the 1432. stock, with the dividends 
thereon, will bo insufficient for payment in full of the balance due to 
the defendant Williams under the securities of 1798, 1801 and 1804, 
with Btibsequent interest after the payments hereinbefore directed 
in respect of his said securities : 

Transfer the said sum of 143/. stock, and pay the cash due in 
respect thereof to the defendant Williams, in discharge of the secu- 
rities of 1798, 1801 and 1804. And for the purposes aforesaid, &c. 

A ml let the plaintiffs, out of the monies to be received by them 
under this order, pay to the defendants J. Jaunccy, and Jane his 
wife, the sum of 75/. 18s. Gf/., being the amount of rents and profits 
which the said defendants ought to have received as Grst mortgagees. 
And to the defendant Williams the sum of 101/. 18#. 6c/., being the 
amount which the last-named defendant ought to have received as 
first mortgagee. 

And that the ])laintiffs and defendants do respectively deliver to 
It. Y., the purchaser of the hereditaments mentioned in the pleadings, 
all title deeds and muniments of title relating to the said heredita- 
ments and premises in their respective custody, possession or power. 
Liberty to apply. 


DECBEE for Successive Redemptions. 
THACKAVRAY v, BELL, 1 Fch. 1840. 

T. T. and M. T. (Uiird mortgagees), Plaintiffs. 

W. B. (assignee of first mortgagee), J. S. C. and Jane 
his wife (owners of equity of redemption), S. L. and 
E. his wife, and M. C. (personal representatives of 
second mortgagee), and J. M. (his customai^ heir). Defendants. 

September, 1817.— J. H. mortgages copyholds to J. B. to secure 200/. 
and interest. 

December) lOlS.'^Further charge to same to secure 100/« and in« 
tcrest) and J. B. duly admitted* 


Pay produce of 
security of 1R0S, 
in further fllfl- 
chnrgc of 1798, 
1801 uiid 1804. 


MottBUffceii to be 
INilil rerliilii kuiuh 
which they 
ehould have re- 
ceived. 


Delivery of deeds 
to puTchoaer. 


1784. 
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1786. 

Account of first 
inortKHsoo’s debt 
and costs. 


Of rents, Sic. re- 
ceived by first 
iiiortgiiffce In pos- 
Bcssluii, 


to bo deducted 
from debt. 


I.ibci'ly to per- 
Nontil representa- 
tives of second 
mortgagee to ro- 
dcein on payment 
of balance: 


And thereupon 
the first inort- 
giigcc to surrender 
to them. 


In default, lore-* 
closure. 


May, 1820.— J. H. surrenders to Jane B., subject to J. B.’s mort- 
gage. 

March, 1821.— Jane B. mortgages equity of redemption to T. M. 
April, 1823.— Jane B. marries J. S. C. 

June, 1823.— J. B.*b mortgages transferred to W. W., who enters 
into possession of part of the premises. 

January, 1825.— J. S. C., and Jane his wife, mortgage part of the 
estate to T. T. and M. T. the plaintiffs, who 
enter into possession of part of premises. 

, , ■ ■ ■ — .— W. W. dies, and his representatives surrender to 
W. B., defendant, wlio continues in part pos- 
• session and is admitted. 

— ^T. M. dies, leaving defendants S. L. and E. his wife, 

and M. C., his personal and J. M. his real 
representatives. 

Decree.— of what is due to the defendant AV. B. for 
principal and interest, in respect of the said several mortgage sur- 
renders of September, 1817, and December, 1818, and for costs pro- 
perly incurred in respect thereof, and tax him his costs of the suit, 
Accofmt of the rents and profits of the mortgaged premises re- 
ceived by the said defendant W. B., or by the said W. W. (or his 
personal representatives), under whom the defendant W. B. claims, 
or by any other person or persons by his or their order, or for his or 
their use, or which, without his or their wilful neglect or default, 
might have been received, fjei what shall be owing on such last 
mentioned account of rents and profits be deducted from what shall 
be found due to the defendant W. B. for principal, interest and costs 
as aforesaid. 

Atid upon the defendants S. L. and E. his wife, and M. C., paying 
to the defendant' W. B. the balance which shall be remaining duo 
to him for such principal, interest and costs as aforesaid, after such 
deduction as aforesaid, witliin six months after the certificate of tlic 
chief clerk of the judge to whose coui't this cause is attached shall 
have been duly signed and approved, at such time and place as shall 
be appointed by\lie said certificate, 

Lei the defendant W. B. surrender and I'e-assign the mortgaged 
premises comprised in the said mortgage surrenders of, &c., free and 
clear of and from all incumbrances done by him or any claiming 
under him, or those under whom he claims, and deliver upon oatli 
all deeds, p«apcrs and writings in his custody or power relating 
thereto, to the said L. and E. his wife, and M. C., or as they shall 
appoint. 

, But in default of the said defendants S. h. and E. his wife, and 
M. C., paying to the said 'W*. B. such balance as aforesaid, by the 
time aforesaid. Let them stand absolutely debarred and foreclosed of 
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and from all right, title, interest and equity of redemption of, in and 
to the said mortgaged premises. 

1786. 

And in case of such foreclosure. Compute for the defendant W. B. insncb cniio, 
liis- subsequent interest on his said mortgages, and tax him his 
subsequent costs of tlie said suit. And upon the plaintiffs T. T. and 
M. T. paying to the defendant W. D. what shall be certified to be 
duo to him for principal, interest and costs as aforesaid, after such to rcucciu, Jcc. 
deduction as aforesaid, within three months atltcr the further certifi- 
cate, &c., at such time and place, &c., i^et the defendant W. 13. 
suiTender and rc-assigti the said mortgaged premises comprised in, 

&c., free and clear, &c., and deliver upon oath, &c., to the said T. T. 
and M. T., or as they shall appoint. 

But in default of the said T. T. and M. T. paying to the defendant in defouit, fore- 
W. B. what shall be found due to him as aforesaid, by the time 
aforesaid, Let tlicm stand absolutely debarred and foreclosed, &c. 


And in case of such foreclosure, Qmipute the defendant W. B. 
subsequent interest on his said mortgages, and tax him his subse- 
quent costs of the said suit, and upon the said J. S. C., and Jane his 
wife, paying to the defendant W. B. what should be reported due 
to him for principal, interest and costs as aforesaid, within three 
months after the further certificate, &c., at such time and place, &c., 
Let the defendant W. B. surrender and re-assign, &c., and deliver, 
&c., to the said J. S. C., and Jane his wife, or as they shall appoint. 

But in default of the said J. S. C., and Jane his wife, paying to 
the defendant AV. B. what shall bo found due &c., Let them stand 
absolutely debarred and foreclosed, &c. 


1787. 

In Bucli caflf . 
compute unit lax 
lint inortgu»;c>e’H 
sulMcquont inte- 
rest ami roHttf, 
anti ownom of 
equity of reileinp- 
tlon to rodeuiii, 

ac. 


Ill rlofaiilt, fore- 
closure. 


1788. 

But in case the said L. and PL his wife, and M. C., should in ciuie of re- 
redeem the said W. B. as aforesaid, by the time aforesaid, pre!enta«vJs*Ji 

Let an account be taken of what is duo to the said S. L. and PL 
Ins wife, and M. C., as the executors of T. M. deceased, in the plead- Account of tiicir 
ings named, for principal and interest in the mortgage security of they 
the 1st day of March, 1821, made by Jane B. in the pleadings 
named to the said T. M., and for what the said S. L. and E. his Uicir costs, 
wife, and M. C., shall so pay to the said W. B. for principal, interest 
and costs as aforesaid, and for interest thereon, and also to tax the 
said S. L. and PL his wife, and M. C., their costs of the said suit. 


And upon the said T. T. and M. T. paying unto the said >S. L. and And iiitcrty for 
E. his wife, and M. C., what shall be found ifue to them for such S S? 
principal, interest and costs as aforesaid, within three months after, 

&c., 

Let the said S. L. and E. his wife, and M. C., re-assign the said 
mortgaged premises, free and clear, &c., and deliver upon oath, &c., 
to the said T. T. and M. T., or as they shall appoint. 
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In deftittlti fore- 
closure. 


1789. 

Then compute 
and tax second 
mortgagee's ro- 
presentatlTOB* 
subsequent Inte- 
rest and costs. 
And owners of 
equity ol redemp- 
tion to redeem 
them, &C. 


Til default, fore- 
closure. 


1790. 

In COSO of re- 
demption by third 
mortgagees. 

Account of their 
debt, and of wliat 
they shall have 
paid to second 
mortgagee's re- 
presentatives, 
and tax their 
costs of suit and 
of action by them. 


And account of 
rents, &c. re- 
ceived by Uiem. 


And deduct rents 
received from 
debt. 


And redemption 
by owners of 
equity of redemp- 
tion on payment 
of balance, &e. 


1791. 

In dcftmlt, fore- 
closure. 


AFFENDIX. 

But in default of the said T. T. and M. T. paying, &c., Let them 
stand absolutely debarred and foreclosed, &c. 

And in case of such foreclosure, Compute the said S. L. and E. 
his wife, and M. C., their subsequent interest on tlicir said mort- 
gage, and on what they should have paid to the said W. B., and 
tax them their subsequent costs of this suit. Ami upon the said 
J. S. G., and Jane his wife, paying to the said S. L. and E. his wife, 
and M. C., what should be found due to them for principal, interest 
and costs as aforesaid, ^ithin three montlis, &c., after the further 
certificate, &c.. Let tlio said S. L. and E. his wife, and M. C., re- 
assign, &c. 

But in default of the said J. S. C., and Jane his wife, paying to 
the said S. L. and E. his wife, and M. C., wliat shall be found duo to 
them, &c., Let them stand absolutely debarred and foreclosed, &c. 

But in case the said T. T. and M. T. shall redeem the said S. L. 
and E. his wife, and M. C. as aforesaid. Let an account bo taken of 
what was due to the said T. T. and M. T. for principal and interest 
on their mortgage security dated January, 182i>, in the pleadings 
mentioned, and for what tho said T. T. and M. T. shall so pay to the 
said S. L. and E. his wife, and M. C., for principal, interest and costs 
as aforesaid, and for interest thereon, and also tax the said T. T. 
and M. T. their costs of tho said suit, and their costs of tho action 
brought, &c.; And 

Take an account of the rents and profits of the said mortgaged 
premises received by the said T. T. and M. T., or either of them, or 
by any other persons by their or either of their order, or for their or 
either of their use, or which, without their wilful neglect or default, 
might have been received. 

And let what shall bo owing on such account of rents and profits 
be deducted from what shall be found due to the said T. T. and M. T. 
for such principal, interest and costs as aforesaid. 

o 

And upon the said J. S. C., and Jano his wife, paying to the said 
T. T. and M. T. what shall be found due to them for such principal, 
interest and costs as aforesaid, after such deductions as aforesaid, 
within three months after the further certificate, &c. 

But in default of the said J. S. C., and Jane his wife, paying to 
the said T. T. and hL. T. what shall be remaining due to them for 
such principal, interest and costs as aforesaid, by the time aforesaid, 
the said J. S. C., and Jane his wife, are from thenceforth to be abso- 
lutely debarred and foreclosed, &c. 

Usual directions. Libcrfy to apply. 
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DECREE carrying on Proceedings in former Suit, and 
directing further Accounts and Redemption. 

SUPPLEMENTAL SUIT TO THACKWltAY V, BELL. 

BELL V. CARTWIIIGHT. 

W. B Plaintiff. 

J. S. C. and E. B. . Defendants. 

M. T., one of the former plaintiffs and third mortgagees, died ; and 
her executor and co-mortgagee assigned to W. B., the now 
plaintiff. 

J. C., late defendant and owner of the equity of rcdem])tion, also 
died, having devised her equity, as to three-fifths thereof, to 
defendant J. S. C., her husband, and, as to two-fifths, to defen- 
dant E. B. 

Defendants S. L. and E. his wife, and the representatives of the 
second mortgagee, also assigned to AV. B., who therefore ac- 
quired the interests of all the incumbrancers. 

Supplemental Decree, 20 Feh. 1854. 

Enter decree and proceedings in the other suit, and evidence in 
this suit. 

Let the decree made in the original cause, Thackwray v. Bell 
and others, in the proceedings mentioned, and dated the Ist day of 
February, 1840, and the proceedings thereunder, so far as is now 
necessary, be carried on and prosecuted as between the plaintiffs 
and the defendants in this suit, in like manner as is thereby directed 
between the parties to the said suit in which such decree was made. 

And let the following inquiry and accounts be made and taken in 
this cause, viz.: — 

1 st. An inquiry of what particulars the property comprised in the 
several mortgages in the pleadings mentioned consist. 

2ndly. An account of what is duo to the plaintiff by virtue of his 
mortgage security in the decree in Thachoray v. Bell mentioned, 
and also as assignee of the several mortgage securities, therein also 
mentioned, of S. L. and E. his wife, M. 0. and J. M., the defendants 
in the former suit, and of T. T. and M. T., the plaintiffs in the said 
former suit, such account of what is due to the plaintiff to be taken 
on the footing of the decree in the said former suit. 

And let the proper taxing master of this courf tax the plaintiff the 
costs of this suit, and also his costs as defendant in the said former 
suit, and also the costs of the said former suit of the plaintiff and 
the defendants to that suit, S. L. and his wife, M. C. and J. M., 
and of the plaintiffs to the said former suit, T. T. and'M. T. And 
let the total amount ,due to the plaintiff, on taking the accounts 


1792. 


Enter proccoillngs 
und ovldeuce. 


Cnny on proi^ccd- 
InRB In former 
suit. 


Accounts. 


Partlciilfurs of se- 
cnrltlcs. 

Amount duo to 
plaint iff UM llrst 
mortguguc inid 
luwlgiieo of lii- 
cnmbranccB on 
footing of former 
dCCTfiC. 


Tax plalntllfa 
cobU of tills and 
former suit, and 
of other parties 
to former suit. 


And certify 
amount duo on 
aocouutSb 
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On payment by 
teniiiite^ln coni- 
iiiun (if equity of 
redemption, 


rialntilT to fc- 
convey to do- 
fcndanla. 


In default, fore- 
close defendants. 


1793. 


AcoonntiiBf wbpt 
is due on both 
socurlttes. 


aforesaid, and for all the costs hereinbefore directed to be taxed, be 
certified. 

, I 

And on the defendants J. S. 0. and E. B., or either of them, paying 
to the plaintiffs such total amount, within six months after the certi- 
ficate of the chief clerk of the judge to whose court this caUse is 
Attached shall have been duly signed and approved, at such time and 
place as shall be by the said certificate appointed, 

Let the* plaintiff siiirendcr and re-assign the premises comprised 
in the said several mortgage securities, free and clear, &c., and 
deliver over on oath all deeds, &c., to the defendants, or as they 
shall direct. 

But in default of the defendants, or either of them, paying such 
total amount to the plaintiff, within the time aforesaid, the defendants 
arc thenceforth to stand absolutely debarred and foreclosed, &c. 

Jtist allMcances, Liberty to apply. 


DECREE for Redemption by and Foreclosure of Sub- 
sequent Incumbrancers and Assignees of the Insol- 
vent Mortgagor oj Distinct Estates^ upon one of 
which the Insolvents Wife has a separate Right of 
Redemption. 

HILL V. EDMONDS, 1852. Reg. Lib. A. 1851,/o. 1380. 

Sarali Hill, 'W'illiam Clarke, John Hurst Wane . . . Plaintiffs. 

Charles Edmonds, James Painton, Thomas Hall, 

Samuel Sturgis, Joseph Bullock, and Anne his 

wife . . , Defendants. 

January, 1849. — Distinct mortgages by Bullock and Anne his wife 
to Hill of wife's freeholds to secure 100/., and 
of her leaseholds to secure 300/., the deeds of 
the freeholds being also deposited as security 
for the latter. 

November, 1849.-^Sccond mortgage of whole premises to Edmonds, 
Painton and Hall. 

Hill devises to .Clarke and Wane, and appoints 
them and Sarali Hill (the plaintiffs) executors. 

November, 1849. — Bullock befiomes insolvent, and Hall is appointed 
to be his creditors’, and Sturgis his provisional, 
assignee. 


Decbee. — Account of what is due to the plaintiffs for principal 
and interestJn respect of the debt of 100/., and interest secured by 
the deed of Januaiiy, 1849; and of what is fiue for principal and 
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interest in respect of the debt of 3001., secured by the other inden- 
ture of January, 1849, and the agreement of that date. 

Tax t^e plaintiff’s costs of ttiis suit and apportion such costs Tta and tppor- 
between'the debts of 1001. and *3001. respectively; distinguish 
the amount due for principal, interest and costs, in respect of 
the debt of 1001. and 3001L respectively, and certify the total <uui oertity total, 
amount due in respect of the said securities. 

Upon payment by the defendants Edmonds, Painton and Hall, Second incnm- 
some or one of them, of the total amount due, within six months, 

&c.. Let the plaintiffs assign the mortgaged premises free from 
incumbrances, &c. ; and deliver deeds, &c. to the defendants, or 
such of thoip as shall redeem. 

In default of the said defendants, or some or one of them, redeem- 
ing, foreclose them (1785). 

And in that case. 

Compute subsequent interest in respect of both sums, and tax the Account of sub- 
plaintifTa their anbaequent costs, and apportion such subsequent costs 
(ul supra), and distinguisii wliat is due to the plaintiffs for principal, 
interest and costs, including such subsequent interest and subsequent 
costs in respect of the said debts of 1001. and 3001. respectively. 

And, 

Upon payment by Sturgis aiid Hall (as the assignees of the said Aiwinnces of iia«- 
Joseph Bullock), or one of them, of the total amount due for prin- 
cipal, interest and costs, and subsequent principal, interest and 
costs, within three months, &c.. Let the plaintiffs assign, &c., &c.. 

In default of such payment foreclose the said defendants Sturgis 
and TIalL 

And in thiit case. 

Compute subsequent interest upon the amount found due to the Acoonnt of ^nb- 
plaintiffs in respect of the said principal sum of 3001., and tax the iKJtoJJiS 
plaintiffs their subsequent costs in respect of the said sum of 3001. 

And, • 

Upon payment by the defendant Anne Bullock of the amount wifeofmort- 
found due in respect of the said sum of 3001., within three months, T 

&c.. Let the plaintiffs assign the premises comprised in the security 
for oOuZ.i to tiic sflid Anno Bullock^ &c. Jn dcfciult of such to t>e 
payment, foreclose the said defendant Anne Bullock. foreclosed. 

But in case the defendants Edmonds, Painton and Hall shall Tn case of re- 
redeem the plaintiffs, 

Take an account of what is due to them for principal and interest HUSSSwiit . 
on their security of November, 1849, and* compute subsea uent into- accounts and re- 

. m m ^ ^ demotion by ns- 

rest on what they, or some or ono of them, shall so pay to the signeea of mortga- 

M. VOL. II. • 4 C 
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gornpon pfljmciit 
of amount found 
due to second In- 
cumbrancers, and 
of what they shall 
have paid, and 
subsequent Inte- 
rest and oosta. 


In default, foro^ 
closure. 


duhsoquont ai^ 
counts In respect 
of the 30(M. secu- 
rity: 

And redemption, 
by wife of mort- 
gagor, upon pay- 
ment to second 
IncumbianccrH of 
amount paid by 
them on redemp- 
tion thereof, and 
subsequent Inte- 
rest and costs. 


In deftnilt, fore- 
closure. 


In case of re- 
demption by as- 
signees. 


Subsequent ac- 
counts In respect 
of the 8001. secu- 
rity: 


And redemption 
by wife of mort- 
gagor on payment 
to assignees of 
amount paid by 
them on redemp- 
tion thereof, and 
saUMquent Inte- 
rest and costa of 
proyl^aoal as- 
rigneo. 


plaintiffs, in respect of the said sums df 1001. and 3001., and tax the 
defendant Edmonds his costs (a). And, 

Upon the defendants Sturgis and Hall, as such assignees, or one 
of them, paying to the defendants Edmonds, Painton and Hall, somo 
or one of them, the amount found due to thorn for principal and inte- 
rest, and also paying to them or such of them as shall redeem the 
plaintiffs, what they or he^shall so pay the plaintiffs, and subsequent 
interest thereon as aforesaid, and to tlie defendant Edmonds his costs 
of this suit, within threo months, &c.. Let the defendants Edmonds, 
Painton and Hall assign to the defendants Sturgis and Hall, free, 
Ac. 

In default of defendants Sturgis and Hall, or one of them, paying 
to the defendants Edmonds, Painton and Hall, or one of them, &c., 
and also paying to tlie defendants or such of them as shall redeem 
the plaintiffs, what they or he shall so pay to the plaintiffs,, and sub- 
sequent interest as aforesaid, and to the defendant Edmonds his 
costs, foreclose them. And in that case, 

tkmpuie subsequent interest on what the defendants Edmonds, 
Painton and Hall, some or one of them, shall have paid to the plain- 
tiffs in respect of the said security for 300^., and tax the defendant 
Edmonds his costs of suit in respect of the 300Z. And upon pay- 
ment by the defendant Anne Bullock to the defendants Edmonds, 
Painton and Hall, or such of them as shall redeem the plaintiffs, the 
amount found due to tliem in respect of such principal, interest and 
costs, and to the defendant Edmonds his costs of this suit in respect 
of the said sum of 300Z., within three months, &c.. Let tho defendants 
Edmonds, Painton and Hall assign the premises comprised in the 
said security for 300/., free, &c. to tho said defendant Anne Bullock. 
In default, foreclose her. 

And in case the defendants Sturgis and Hall, as such assignees, 
shall redeem the plaintiffs or the defendants Edmonds, Painton and 
Hall, 

Compute subsequent interest on what they or one of them shall 
have so paid to the plaintiffs or to tho defendants Edmonds, Painton 
and Hall, or buch of them as may have redeemed, in respect of the 
said security for 300/., and 

Tax the defendant Sturgis his costs in respect of the said security 
for 300/. And, 

Upon payment by the defendant Anno Bullock to the defendants 
Sturgis and Hall, as such assignees as aforesaid, or one of them, 
what shall be found duo to them for what they or he shall have 
so paid to the plaintiffs or the defendants Edmonds, Painton and 
Hall, or such of them as may have redeemed in respect of the secu- 
rity for 300/. and subsequent interest, and to Sturgis his costs of suit 


{a^ Tho reason for this distinction is not apparent. 
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in respect of the said sum, within three months, &c., Let -the defen- 
dants Sturgis and Hall assign the premises comprised in the security 
for 300t., free, &c. to the defendant Anne Bullock, &c. In default, 
foreclose her. Just allowances. 


ABSTRACT of Foreclosure Decree in favour of the 
Assignee of a Mortgage of several Estates^ of the 
Equity of Redemption of one of which she is Fur^ 
chaser^ and for Specific Performance of Agreement 
for Purchase of the latter Estate against the Repre» 
sentative of the Mortgagor., 

SOBER KEMP (a). 

Plaintiff, mortgagee by assignment of estates W. X. and Y. with 
agreement for the purchase of the equity of redemption of W. 

K. devisee and legal personal representative of mortgagor and 
vendor. 

B. mortgagee of later date of estates X. Y. and Z. 

L. mortgagee after B. of same* 

Dkcree. — Declare that the agreement i jr the sale of W. ought to 
be specifically performed and carried into execution, and decree the 
same accordingly. Let K., as devisee and legal personal represen- 
tative of testator, convey W. to the plaintiff, or as she shall direct 

Account of what is due to pLaintiff for ])rincipal and interest, and 
tax her costs. And upon payment by B. of what shall be so due, Let 
the plaintiff assign the premises comprised in her said mortgage, other 
/AanW., free from all incumbrances. And deliver up deeds, &c. In 
default, foreclose B. 

Like directions as to L. and E. successively. 

In case B. shall redeem, account of what is duo to him, and upon 
payment by L., 

Let B. assign the premises comprised in his mortgage, and in the 
mortgage to the plaintiff other than W., free from incumbrances, and 
deliver deeds, &c. to L. In default, foreclose L. 

And like process as to R. • ' 

J[f L. should redeem, account of what is due to him, and directions 
for redemption by, or foreclosure of, K. 


In dciault, foro- 
dofiuro. 


1794. 


(a) Oi irnre, 1<!0, note. 

4C2 
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HUGHES K. WILLIAMS. See 3 Uae. A O. 683. 

1796. A. seised of estates 1, 2, 3^ 4, subject to a legacy of 8002, payable to 
B. afterwards the Vife of Z. 

1818. — ^A. mortgages 1 and 4 to C. 

1822. — A. settles 1, 3 and 4, making himself tenant for life, and X. 

tenant in tail in remainder, and covenanting against in- 
cumbrances by himself or his ancestors. 

1823. — ^A. leastt part of 1 to T. 

1836.— A. mortgages 2 to D. 

1843. — E, becomes registered judgment-creditor, with agreement for 

, a legal mortgage of T.*s lease (a), 

1844. — ^A. becomes insolvent and F. his assignee. 

On Bill by E. 

Decree by Wigram, V.-C., April, 1848. 

Account of what is due to B. for principal and interest from the 
end of a year from testator’s death (1796 j; of what is due to C. 

and D. 

On payment by E. to B., C. and D., Let them convey; And in 
default, dismiss the bill. But in case of redemption by E., 

^ Jf P. shall pay E. what she shall have paid to B., C. and D. and her 
own debt; 

Let E. convey to P. 

In default, foreclose P. And in case of such foreclosure, and of 
payment of such sum to E. by X., Let E. convey to X. In defkult, 
foreclose X. 

Per Lord Truro, C., on appeal. 

Birsty it is wrong to foreclose X. upon non-payment to B. and C. ; 
because, though theirs are good charges on the inheritance, and prior 
to the settlement, yet as A. covenanted against incumbrances by 
himself or his ancestors, the settled estates are exonerated from 
incumbrances as between A. and X., who is a purchaser for valuable 
consideration under the settlement. Tlicn K., the plaintiff, is sub- 
ject to the same equities as A., and is not in the situation of a 
purchaser for Valuable consideration without notice; and cannot 
compel X. to pay off incumbrances, against which A. covenanted 
by the settlement. As between A., or the plaintiff claiming under 
him, and X.’, the effect of the covenant in the settlement is to throw 
the incumbrances prior to the settlement on estate 2 ; or on the life 
estate only of A. in the settled estates 1, 3 and 4. (Averall v. 
Wudey U. & Goo. Sugd. 252.) 

Secondlpy as to the foreclosure of X., on non-payment of the 
amount due to D. 

^ (a) There were subsequent incumbrancers interyening between E. and 
P., as appears ^ the decree on appeal. 
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' D.’s mortgage only comprises estate 2, whicli is not in settlement, 
and in which X. has no interest. The decree is therefore wrong in 
this also. 

• 

Thirdly^ the judgment- debt being the debt of A., and subsequent 
to the settlement, cannot affect X., against whom the bill should be 
dismissed. Therefore, 

Dhmisa the bill as against X., with costs to be taxed and paid by 
the plaintiff. 

4 

Account of what is due to Z. and B. his wife, in right of B., for 
principal and interest on her legacy of 800^. — interest to be at 4L 
per cent, for six years prior to the filing of the bill, or at the rate 
directed by the will — and tax their costs. 

Account of what is due to C. and D. for principal and interest. 
D. accounting for rents and profits received by him, and tax their 
costs. 

ffpon the plaintiff paying to Z. and B. his wife the amount of 
principal, interest and costs due to her, and paying to C. and D. 
their principal, interest and costs, within six months, &c.. 

Let Z. and B., G. and 1)., respectively assign and convey. In 
default, dismiss bill with costs to be paid by plaintiff. 

But in case plaintiff shall redeem them, compute subsequent in- 
terest upon what plaintiff shall pay, and take account of what is due 
to plaintiff for principal and interest upon her judgment-debt, and 
tax her costs ; 

And upon payment by subsequent incumbrancers to plaintiff, of 
what she shall pay to Z. and B. his wife, C. and D., for principal, 
interest, costs and subsequent interest, and also plaintiff^s principal, 
interest and costs, within three months, Ac., 

Let the plaintiff release* and convey, &c. 

In default of payment by subsequent incumbrancers, foreclose 
them and 

Compute subsequent interest upon plaintiff's payments, and upon 
what is found due to her, and tax her further costs. 

And upon payment by F. to plaintiff of what she shall have paid 
to Z. and B. his wife, C. and D., with subsequent interest, and what 
is due to herself as aforesaid, within three months, &c.. 

Let plaintiff convey to F. In default, foreclof e him. 

In case of redemption by subsequent incumbrancers. Compute 
subsequent interest upon what they shall pay, and take account of 
what is due to theni on their judgment-debt, and for their lien secured 
by deposit of title deeds, deducting rents received 1^ them, and tax 
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their costs ; And upon payment to them by P. of the total amount 
due, within three montlis, &c., Let them release and convey to F.- 
In default, foreclose F. Ueual directions. Liberty to apply. 


CnAPrF.LL V. RRES. See 1 De G., M. & Q. 393. 

1790. A. seised of estates 1, 2, 3, 4, subject to a legacy of 800^. payable to 

B. 

Mortgages 1, 3, 4. 

Settles same upon liimself for life, remainder to first (X.), and 
other sous in tail, and covenants against incumbrances. 

Mortgages 2. 

Becomes insolvent ; ar I P. : ^pointed assignee. On bill by P. 
seeking an acc( jit of in'^umbrances, that the priorities, 
and the extent 1 which the riglits of X. are subject to 
incumbrances, r ght be ascci-taincd, and for a sale and 
division ; or that the })]aintifi‘ may redeem if necessary, 
and the estate of X. be made liable as far as is proper. 

Decuee by Wigram, V.-O. 

’ Calculate interest on the legacy for one year after the testator's 

death (a) (1796). 

Accotmt of what is due to the several incumbrancers. 

And on the plaintiff and defendant X. paying to the said defendants 
(the incumbrancers) respectively what shall be found due to them re- 
spectively for principal, interest and costs, within six months, &c., at 
such time and place, <S:c., the said defendants, the incumbrancers, are 
to release and convey the said estates respectively comprised in their 
several mortgages and incumbrances, and according to the respective 
interests of the several parties, free and clear, &c., that is to say, 

As to flic estate 2 (unsettled), to the plaintiff, and the defendant X., 
or to such of them as shall so redeem the same ; 

And as to the bther three estates, 1, 3, 4 (settled), upon the trusts 
of the settlement dated, &c., in the pleadings mentioned (deliveiy of 
deeds, &c.) 

^ut in default of the plaintiff and X., or either of them, redeeming 
the said mortgaged premises within the time aforesaid, 

Dismiss the plaintiff's bill with costs to be taxed, and to be paid by 
the plaintiff. 

Usvfil directions. 

'^(a) Per Lorf St. Leonards on appeal. The decree is right except as 
to the part which relates to the allowance of interest upon the legacw for a 
period beyond six years from the filfog of the bUl. 



ALDWOBTH V. BOBINSON. 

ALDWORTH v. ROBINSON, 1840. Reg. Lib. A., 1839, 
fo. 874 ; and see 2 Beav. 287. 

1826. — Qrove Epd Farm (A.) mortgaged by Lindsey and another, and 
estate (B.) mortgaged by Robinson to plaintiff to speure 
6,000^, and interest advanced to Robinson. 

1826.— Grove End Farm (A.) also mortgaged to plaintiff to secure 
5,000/. and interest, advanced to Lindsey. 

1828.— September and October. Further charges on both estates to 
secure 500/. and interest advanced to Robidson. 

It seems that Lindsey devised part of hh mortgaged estate 
(A.) to Lydia Elizabeth Robinson in fee, and other part 
for life, with remainder to Robinson the mortgagor, and 
devised to him tlie other part, subject to incumbrances 
mentioned in the will. 

D^iCREE.— The defendant Maria Ainge disclaiming by answer all 
interest in the mortgaged premises ; Diemm the bill as against her 
with costs, such costs, when taxed, tp be paid by the plaintiff and 
added to his costs. 

Accfm7it of what is duo to the plaintiff for principal and interest in 
respect of the several mortgaged debts of 6,000/. and 500/., secured to 
him by the first>mcntioned indentures of 1826, and by the further 
oharges of 1828. And a like account of what is due for principal 
and interest in respect of tlic mortgage debt of 5,000/., secured by 
the secondly mentioned indentures of 1826, and tax the plaintiff his 
costs. 

Let the said costs when taxed, and the costs hereinbefore directed 
to be paid to tho defendant Maria Ainge, be apportioned between 
the said debt of 5,000/. and the total amount of tho debts of 6,000/. 
and 500/. (vusi 6,500/.), according to the amounts of the said principal 
sums. 

And upon the defendants Robinson and L. E. Robinson, or cither of 
them, paying to tho plaintiff the amount due in respect of the whole 
of the said principal monies, interest and costs ; 

Or if the defendant Robinson shall pay to the plaintiff what, upon 
taking the said accounts, shall be found due to him in respect of the 
several debts of 6,000/. and 500/. with the apportioned costs in respect 
of those debts, such payments to be made witliin, Ac.; 

. Let the plaintiff convey as follows, viz.;— 

If the defendant Robinson shall pay tho whole of the said prin- 
cipal, interest and costs, Let tlic plaintiff convey unto and to the use 
* of the defendant L. E. Robinson, her heirs, and*assign8, or as she or 
they shall appoint,* the premises comprised in the secondly mentioned 
indenture of 1826, and devised to her by the will of the said J. 
Lindsey. • 

And also convey to her and her assigns for her life, with remainders 
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1787. 


Dlfitnliiialofdte. 
clHlmlng defen* 
dant. 


Aooonnta. 


Costs. 

Apportionment 

of. 


On payment by 
mortipigor and 
devisee of surety, 
or either of them, 
of all: 

Or on payment 
by mortffaeor of 
debts secured on 
both estates; 


Convey A. to the 
several devisees 
thereof, 
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and B. to mort- 
gagor. 


If mortgagor 
Bhall |uiy debt 
secured by both 
CHtateH, 

Olid the other de- 
visee of A. that 
secured by A. 
only, 


Convey B. to the 
mortgagor, 


and A. to the 
otticr devisee 
thereof, subject, 

&G. 


Tf mortgagor 
shall pay debt se- 
cured by both, 
but neither de- 
fendant sliull pay 
that secured by 
A. only, 

Convey B. to the 
mortgagor. 


and foreclose him 
and the other de- 
visees of A. as to 
A. 


If the other de- 
visee of A. shall 
mall, 


over, and Bubject as in the said will mentioned, all such part of the 
mortgaged hereditaments comprised in the last-mentioned indenture 
as arc so devised to her. 

And convey unto and to the use of the defendant Robinson, his 
heirs and assigns, or as he or they shall appoint, subject nevertheless 
and with such powers as in tlie said will mentioned, all other the 
hereditaments comprised in the last- mentioned indenture, and devised 
by the said will to the defendant itobinson in fee, subject as in the 
said will is mentioned. 

A-nd convey to him, his heirs and assigns, or, &c., the heredita- 
ments comprised ia the said indenture of first mentioned. All 
the said estates to be conveyed free from incumbrances by, &c. 

And the plaintiff to deliver upon oath to the defendant L. E. 
Robinson, or, &c., all deeds, &c. solely or principally relating to the 
premises to he conveyed to her, pursuant to the directions herein- 
before contained. And (like form as to defendant Robinson). 

But if the defendant Robinson shall pay what shall be due in re- 
spect of the. said mortgage debts of 6, 000/. and 500/., and the costs 
apportioned in respect of those debts; And the defendant L. E. 
Robinson shall pay what shall be found due in respect of the said 
mortgage debt of 5,000/., and the costs apportioned in respect 
thereof: 

Let the plaintiff convey unto and to the use of the defendant 
Robinson, Ids heirs, &c., the hereditaments comprised in the first 
stated indenture of 1826, free, &c., and deliver upon oath, &c. 

And convey unto and to the use of the defendant L. E, Robinson, 
or as she or they shall appoint, the hereditaments comprised in the 
secondly stated indenture of 1826, subject nevertheless to such poweri 
and charges contained in the will of the said J. Lindsey, or such of 
them as shall be subsisting unsatisfied ; such conveyances to be made 
free, &c., and the plaintiff to deliver up, &c. 

If the defendant Robinson shall pay the plaintiff what shall be 
found due in respect of the 6,000/. and 500/,, and the costs apportioned 
in respect thereof: But the defendants Robinson and L. E. Robinson 
shall not, nor shall either of them, pay what shall be due in respect 
of the 5,000/., and the costs apportioned in respect thereof: 

Let the plaintiff conve;f to tlie use of the defendant Robinson, his 
heirs and assigns, or, &c., the hereditaments comprised in the in- 
denture of 1826,/rgf stated, free from incumbrances, and deliver, &c. 

And in such last-mentioned case let the defendants Robinson and 
L. E. Robinson stand foreclosed of all right and equity of redemp- 
tion in the licreditahients comprised in the Hcmidly stated indenture 
of 1826. 

. And if the defendant L. Robinson shall pay the whole of the 
said principal money and interest, and costs, 
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Let the plaintiff convey unto and to the use of her, her heirs and 
assigns, or &c., all the before-mentioned hereditaments, as well those 
comprised in the secondly stated as in the first stated indenture of 
1826, but as to the hereditamenU devised by the will of the said J. 
Lindsey, subject to the said powers and charges therein contained, or 
such of them as shall be then subsisting and unsatisfied, free, &c., 
and the plaintiff to deliver, &e. 

And in that case compute subsequent interest upon what the de- 
fendant L. E. Robinson shall so pay to the plaintiff for principal, 
interest and costs as aforesaid. And upon the defendant Robinson 
paying to the defendant L. E. Robinson what she, shall so pay to the 
plaintiff with such interest thereon as aforesaid within three 
months, &c., 

L^t the defendant L. E. Robinson convey to the defendant Robinson, 
his heirs and assigns, or, &c., the hereditaments comprised in the in- 
denture of 1826, stated, and all the hereditaments comprised in 
the indenture of 1826, secondly stated, and by the will of .7. Lindsey 
devised to the said Robinson, subject nevertheless, as to the heredita- 
ments devised by tlie said will to the defendant L. E. Robinson for her 
life, to her life interest therein, and subject, as to all the said heredi- 
taments, to such powers and charges as by tlie said will were made or 
given, or which may be still subsisting unsatisfied. And deliver all 
deeds, &c., solely or principally relating to the hereditaments herein- 
before directed to be conveyed, to the defendant Robinson. 

Butin default of the defendant Robinson so paying to the defendant 
L. E. Robinson such principal, interests and costs, Let the defendant 
Robinson be absolutely foreclosed, &c. 

And in default of the defendants Robinson and L. E. Robinson, or 
either of them, making such payments, &c.. Let them both stand ab- 
solutely foreclosed, &c. 

Usual directions. Liberty to apply. 
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Convey both es- 
tates to her, Bub- 
ject,aa 


And eomimte 
subsequent Inte- 
rest, &c. 

And upon pay- 
ment to her by 
inorii^agor, 


Let her oonvqy to 
him B. 


and BO much of 
as was devised 
him, subject as 
part to her life- 
interest therein. 


In default, fore- 
close mortgagor. 


Upon non-pay- 
ment by either, 
foreclose both. 
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APP£in>IX. — STATUTOBT SECUBITIB8. 


OF SECUHITIES UNDER VARIOUS 
STATUTES, 


1 798. Securities upon Ecclesiastical BmeficcB. 

rower to inciim- By thc Htatutc commonly called “Gilbert’s Act,” and the several 
monej for rcpoim, acts by whicli it lias been amended and extended, incumbents 
chnsc ofVnnS and ecclesiastical bcncliccB (and, in certain cases, the ordinary) are 
inijirovcinenta. empowered to borrow at interest, under thc regulations of the acts, 
the estimated amount of thc neccssaiy outlay, not exceeding three 
years’ net Income of thc living, after deducting outgoings, of build- 
ing or repairing the parsonage house and offices, or of purchasing 
lands, not exceeding twelve acres, contiguous to or desirable to be 
used or occupied with thc parsonage house or glebe belonging to 
such benefice, or for thc purpose of building any offices, stables or 
outbuildings or fences necessary for the occupation or protection of 
such parsonage, or for the purpose of restoring, rebuilding or repair- 
ing the fabric of thc chancel of thc chiirch (where the incumbent is 
liable to sustain it), or for building, improving, enlarging or pur- 
chasing any farmliouse or farm buildings, or labourers’ dwellings, 
with the appurtenances, belonging to or desirable to be acquired for 
any farm or lands appertaining to such benefice. 

Mode of appijing The monies borrowed are to be paid into the hands of a person or 

L^accund on appointed in writing by the ordinary, patron and incumbent, 

* proiitB of beneflcc. the nominee giving a bond to the ordinary for its due application, 
and the nominee's receipt is a good discharge to the lender of the 
money. The nominee makes and sees to thc execution of the con- 
tracts for the works, and pays for them and accounts for the 
expenditure ; and thc surplus, if any, is applied, at the discretion of 
the ordinary and of the patron and incumbent, or of one of them with 
the ordinary, in further lasting improvements in buildings on the 
glebe, or in patt discharge of thc principal of the debt ; which may 
be secured on mortgage (of which a counterpart is to be executed, 
and which is to bo registered in the registry of the diocese) of the 
glebe, tithes, rent-charges, rents and other profits of the benefice for 
thii'ty-hve years, or till payment of the loan with interest and costs ; 
one-thirtieth of the principal being repaid annually after the first 
year, with the interest on the unpaid principal (a) ; for the recovery 

(a) 17 Geo. 3, c. iiS, ss. 1, 2, 4, 6, Viet. c. 26, s. 13. As to apportion- 
"^8; 1 & 2 Viet. c. 23, ss. 1, 2; 28 & ment of annual pi^ent m case of 

29 Viet. c. 69, B. 1; and see 5 & 6 avoidance, see 17 Geo. 3, c. 53, s. 7. 
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of which powers of distress and sale arc given to the mortgagee Powosoi dintrcw, 

when principal and interest are in arrear for 40 days, and a power of 

sequestration, having preference over all other sequestrations, except 

such as were founded upon judgments duly signed and docketed at 

the passing of the act, is vested in the ordinary, for recovery of 

principal and interest, an3, in case of the neglect of tlio incumbent, 

to insure the building (b). 

Loans may be made under the acts by the Governors of Queen 
Anne’s Bounty without interest, where the annual value of the bene- 
fice does not exceed 50Z. (c). 

CioUeges and halls of the Universities of Oxford and Cambridge, or rower to colleges 
other corporate bodies, may lend money for the purposes of the acts 
without interest, where the benefice for which the loan is raised is 
under their patronage (d). 

Patrons of ^livings, who may be minors, idiots, lunatics or under 
coverture, may be bound by the acts of their guardians, committees 
or husbands (e). 


Gilbert’s Act enables incumbents to borrow money for the Objccte of loan, 
purpose of adding to(/), as well as of repairing or building a 
parsonage ; and the mortgage is good though tlio money be advanced 
by the incumbent himself at a moderate rate of interest (g). But it 
may not be advanced by a person whose duty it is to sec that the 
provisions of the act are properly carried out for tlie benefit of the 
living (A). 

1788. 


By anotlier act(») powers are given to the incumbents of Mortgages for 
ecclesiastical benefices to purchase additional land for glebe; and p“”^*®** ®^®**®* 
for that purpose to make limited mortgages of the profits of the 
benefice. 

' 1800. 

By the Benefices Plurality Act (^), upon or at any time after the Bishop to direct 
avoidance of any benefice, the bishop is to issue a commission to ^ 

four bcneficed clergymen of his diocese, or if the diocese be within 
his peculiar jurisdiction, but locally situate in another diocese, to 
four bencficed clergymen of such diocese, one of whom shall be 
rural dean (if there be any), directing them to inquire whether 
there is a fit house of residence within the benefice, aqd what are its 
annual profits, and if they exceed 100^., whether a fit house can bo 
provided on the glebe or otherwise. 


(b) 17 Geo. 3, c. 53, ss. 3, 6; 1 & 
2 Viet c. 23, 8. 15. 

( 0 ) 17 Geo. 3, c. 53, s. 12; 1 & 2 
Viet. c. 23, 8. 4. 

(d) 17 Goo. 3, c. 63, 8. 13; 1 & 2 
Viet c. 23, 8. 6. 

(s) 17 Geo. 3, c. 53, 8. 14. 


(/) Boyd V. Barkery 4 Dr. 582; 
6 Jnr.,N.S.2d4. 

(y) Id. 

{h) Qreenlam v. Atn^, 3 Bear. 
40; 4 Jar. 622; 5 Jnr. 18. 

(i) 65 Geo. 3, c. 147, ss. 6, 7. 
(it)'l & 2 Viet c. 106| and see 5 
& 6 Viet c. 26, s. 13. 
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May nlM mon^ 
by mortgage of 
glebe and profits 
of benefice. 


Fyovislons of 
McurltleB. 


Application of 
mnnlca received 
for dllapldatlooa. 


1801 . 

Power to new In- 
cumbentii to bor- 
row for repairs. 


Form of secnrlty. 

Certificate of pay- 
ment. 


Bemedlcs. 


In case it be reported in writing by the commissioners, or any 
three of them, that there is no fit house of residence within the 
benefice, that the annual profits exceed 1002., and that a fit house 
can conveniently be provided on the glebe, or on land which can be 
conveniently procured, the bishop is to obtain an estimate of the 
cost of the work, and thereupon, by a mortgage of the glebe, tithe, 
rent, rent-charges and* other profits, to raise the amount of the 
estimate (after deducting the value of the saleable materials), not 
exceeding four years’ net produce of the benefice, after deducting 
outgoings, except the salary of the assistant curate where necessary. 

The statute also contains provisions as to the length of the term, 
the liability to payment, the remedies in case of non-payment, and 
the application of the money raised, corresponding with the pro- 
visions of Gilbert’s Act (Q (1798), 

All monies received from representatives of any former incumbent, 
and not laid out in repairs, are to be applied in part of the payments 
under the estimate ; and all money thereafter to be recovered or 
received after the completion of and payment for the buildings, is 
to be applied in payment of the principal of the mortgage debt : or, 
in case of discharge thereof, shall be paid into the hands of the 
bishop’s nominee, to be expended in additional buildings or 
improvements upon the glebe, to be approved by the bishop ; and in 
the meantime, or in case such buildings are not necessary, shall be 
laid out in government or other good securities, and the interest 
thereof paid to the incumbent for the time being (m). 

By the Ecclesiastical Dilapidations Act, 1871 (n) (for providing' 
for repairs to buildings which ecclesiastical persons are bound to 
keep in repair), the new incumbent of a benefiee may borrow, and 
the governors of Queen Anne’s Bounty may lend upon the request^ 
and with the consent of the bishop and patron, upon the security of 
the possessions of the benefice (1) the whole or any part of the 
cost of the repairs of the buildings of the benefice stated in the 
order to be made under the act by the bishop ; (2) such sum as 
the governors ahall think fit in respect of costs and expenses. 

The security may be in the form (o) contained in the first schedule 
to the act or in such other form as the governors may approve. The 
certificate of their treasurer that any sum has been placed to the 
credit of the account mentioned in the certificate is conclusive 
evidence of the fact, and the governors have the same remedies for 
the recovery of {he sums due upon the security against the 

(2) Sects. C2— 68. of the security, see Eccles. Dilap. 

(m) Sect. 69. Act, 1872, Cr 96. 

(«) 34 & 35 Viet. c. 43, V 38. (o) 34 & 35 Viet. c. 43, ss. 62, 

And as to the form and provisions 73; Act of 1872, s. 1. 
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■incumbent and his successors, an^ the property comprised in the 
security, as if the advance had been made for repairing and 
rebuilding under the acts 17 Geo. 3, c. 53 ; 21 Geo. 3, c. 66; 7 
Geo. 4, c. 66 ; 1 & 2 Viet. c. 23 ; 28 & 29 Viet. c. 69 ; the powers 
in which and in any act or acts amending the same are excrciseable 
either separately or concurrently with the powers of the Act of 1871. 

And the receipt of the treasurer is a discharge for all monies paid 
to the governors under the provisions of the act. 

Before lending on the security of the possessions of the benefice 
the governors are (p) to require from the incumbent an account in 
writing signed by him, and verified by his oath or statutory declara- 
tion, of the annual profits of the living, and to procure the consent in 
writing of the bishop and patron under their hands, or, where the 
patron is a cor})oration aggregate, under its seal. 

The provisions ((j') of the several acts just mentioned, and of the 
acts referring to or amending the same with respect to the registra- 
tion of mortgages and to the proportioning of payments in the case 
of death or avoidance, and to stamps and fees of offices and to the 
priority of sequestrations, apply to securities made under the 
authority of the act. 

0/ Securities under the Chantdble Trusts Acts, 

By the Charitable Trusts Acts (r), the Board of Charity Commis- 
sioners may authorize trustees of charity estates tq raise any sum of 
money by mortgage of all or any part of the estates for making the 
repairs and improvements mentioned in the acts, and ordered by the 
commissioners, or to any other purpose or object which the board 
shall consider to be beneficial to the charity or the estate, or the 
objects thereof, and whicli shall not be inconsistent with the trusts 
or intentions of the foundation, with such provisions as to the board 
may seem necessary, for directing the tnistees or administrators of 
the charity to discharge the principal debt or any part thereof, by 
such yearly or other instalments, within thirty years from the date of 
the security, as to the board may seem fit ; or to form an accumula- 
tion or sinking fund out of the income of the charity, for discharging 
the principal debt, or any portion thereof, within tlie same period : 
«nd shall give directions as to the investment and accumulation 
of such fund, which shall be carried into effect by the trustees or 
administrators of the chai*ity. 

Of Securities under the Commissioners Clauses Act, 

By the Commissioners Clauses Act, 1847 (a), the object of which is 
tp^comprise in one. act sundry provisions usually contained in acts of 

(^) Sect 63. Trusts Amendment Act, 1855, 18 & 

(q) Sect 64. 19 Viet c. 124, s. 30; 23 & 24 Viet 

(r) Charitable Trusts Act, 1863, c. 13(f, s. 15. 

16 & 17 Viet. c. 137, S.21 ; Charitable . (a) 10 Viet c. 16. 


Receipt 


Tneumbent to fuN 
nlsh account of 
annual profits. 


Registration of 
securities, &c. 


180S. 

Charity Commis- 
sioners may 
authorise mort- 
gages of charity 
estates. 


1803. 
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APPENDIX. — STATUTORY SECURITIES. 


FWm of moit- 
Sa6«t> 


Register of mort- 
gBKes to be kept, 
and to bo open to 
liiepection. 


Tnuufenof 

moftgagen 


parliament authorizing the execution of undertakings of a public 
nature by bodies of commissioners, trustees, or other persons, not 
being joint stock companies, and which extends only to such under- 
takings or commissioners as shall be authorized or constituted by 
any act of parliament thereafter to be passed, which shall declare 
that the act shall be incorporated therewith ; the term ** the commis- 
sioners’* is defined to mean the commissioners, trustees, undertakers, 
or other persons or body corporate constituted by the special act, or 
thereby intrusted with powers for executing the undertaking (t). 

Every mortgage or assignation in security of rates or other proper^ 
authorized to be made under the provisions of that or the special act 
shall be by deed duly stamped, in which the consideration shall be 
duly stated; and which shall be under the common seal of the com- 
missioners if they be a body corporate, or if they be not a body 
corporate, sliall be executed by the commissioners or any five of 
them, and may be according to the form in the Schedule (B.) to the 
act annexed or to the like effect; and the respective mortgagees 
or assignees in security shall be entitled one with another to their 
respective proportions of the rates and assessments or other property 
comprised in such mortgages or assignations respectively, according 
to the respective sums in such mortgages or assignations mentioned 
to be advanced by such mortgagees or assignees respectively, and 
to be repaid the sums so advanced, with interest, without any pre- 
ference one above another by reason of the priority of advancing 
such monies, or of the dates of any such mortgages or assignations 
respectively (tt), 

A register of mortgages or assignations in security shall be kept 
by the clerk to the commissioners, and where by the special act the 
commissioners arc authorized or required to raise separate suras on 
separate rates or other property, a separate register shall be kept 
for each class of mortgages or assignations in security, and within 
fourteen days after the date of any mortgage or assignation in secu- 
rity an entry or memorial of the number and date thereof, and of the 
names of the parties thereto, with their proper additions, shall be 
made in tlic proper register; and every such register may be perused 
at all reasonable times by any person interested in any such mort- 
gage or assignation in security without fee or reward (sc). 

Any person entitled to any such mortgage or assignation may 
transfer his right and interest therein ; and every such transfer shall 
be by deed duly stamped, wherein the consideration shall be truly 
stated ; and may be according to the form in the Schedule (C.) tO 
the act annexed, or to the like effect (y). 
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Within thirty days after the date of every such transfer, if executed 
within the United Kingdom, or othetwise within thirty days after 
the arrival thereof in the United Kingdom, it shall be produced to 
the clerk to the commissioners, and thereupon he shall cause an 
entiy or memorial thereof to be made, in the same manner as in the 
case of the original mortgage or assignation in security ; and after 
such entry every such transfer shall entitle the transferee, his execu- 
tors, administrators or assigns, to the full benefit of the original 
mortgage or assignation in security, and the principal and interest 
thereby secured ; and such transferee may in like manner assign or 
transfer the same again, totm quotiea; and it shall not be in the 
power of any person, except the person to whom the same shall have 
been last transferred, his executors, administrators or assigns, to 
make void, release or discharge the mortgage or assignation so 
transferred, or any money thereby secured (z). 

Unless otherwise provided by any mortgage or assignation in 
aecurity, the interest of the money borrowed sliall be paid half- 
yearly (a)* 

If the commissioners can at any time borrow at a lower rate of 
interest than any securities given by them shall bear, they may do so 
in order to pay off the securities bearing such higher rate of interest, 
and may charge the rates and other property which they may bo 
authorised to mortgage or assign in security, or any part thereof, 
with payment of such sum and such lower rate of interest, in such 
manner and subject to sucli regulations as are therein contained 
with respect to other moneys borrowed on mortgage or assignation 
in security (6). 

The commissioners may fix a period for the repayment of all 
principal monies borrowed, with interest, and in such case shall 
cause such period to be inserted in the security ; and upon the expi- 
ration of such period the principal sum, with the arrears of interest, 
shall, on demand, bo paid to the party entitled to receive such 
principal and interest, and if no other place of payment bo inserted 
in such deed such principal and interest shall be j)ayable at the 
office of the commissioners (c). 

If no time be fixed in the security for the repayment of the money, 
the party entitled to receive it may, at the expiration of twelve 
months from the date of such deed, or at any time after, demand 
payment of the principal money, with all arrears of interest, upon 
giving six months’ previous notice for that purpose, and in the like 
case the commissioners may at any time pay off the money borrowed, 
on giving the like notice ; and evciy such notice shall be in writing, 


Register of 
tnuisfen to be 
kept. 


IntcKst on mort- 
gages to bo paid 
half-yearly. 


Power to borrow 
money At a lower 
rate of Interest 
to pay olT securi- 
ties at a liighcr 
rate. 


Repayment of 
money borrowed 
at a time and 
place ogroed 
uiiou. 


Repayment of 
money borrowed 
when no time ur 
place bos liccii 
agreed upon. 


(g) Sect. 78. 
(A) Sect 79. 


(55 Sect. 80. 

(c) Sect. 81. 
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InterMt to oobn 
on oxplmtlon of 
notice to pejr off 
a mortgage debt. 


Monlee borrowed 
on aecuiity of 
latee to bo paid 
off In a limited 
period. 


Mode of pajing 
off morti^ea. 


h . 


t* 


or print, or both, and if given by a mortgagee or creditor shall be 
delivered to the clerk or left at the office of the qommisBioners; and 
if given by the commissioners shall be given either personally to 
such mortgagee or creditor, or left at his residence, or if such mort- 
gagee or creditor be unknown to the commissioners, or cannot be 
found after diligent inquiry, such notice shall bo given by adver- 
tisement in tlie London Gazette if the office of the commissioners is 
in England, the Edinburgh Gazette if it is in Scotland, or in the 
Dublin Gazette if it is in Ireland 

If the commissioners shall have given notice of their intention to 
pay off any such security at a time when the same may lawfully be 
paid off by them, then at the expiration of such notice all further 
interest shall cease to be payble, unless, on demand of payment 
made.pursuant to such notice, or at any time thereafter, the commis- 
sioners fail to pay the principal and interest due at the expiration of 
such notice (e). 

In order to discharge the principal money borrowed as aforesaid 
on security of any of the rates, the commissioners shall every year 
appropriate and set apart out of such rates a sum equal to the pre- 
scribed part, and if no part be prescribed one-twentieth part of the 
sums so borrowed respectively, as a sinking fund to be applied in 
paying off the respective principal monies so borrowed, and shall 
from time to time cause such sinking fund to be invested in the 
purchase of exchequer bills or other government securities, or in 
Scotland deposited in one of the banks there incorporated by act of 
parliament or royal charter, and to be increased by accumulation in 
the way of compound interest or otherwise, until the same respec- 
.tively shall be of sufficient amount to ))ay off the principal debts to 
which such sinking fund shall bo applicable, or some part thereof, 
whicli the commissioners shall think ought then to be paid off, at 
which time the same shall be so applied in paying off the same in 
manner in the act mentioned (/). 

Whenever the commissioners shall be enabled to pay off one or 
more of the securities which shall be then payable and shall not be 
able to pay off the whole of the same class, they shall decide the 
order in which they shall be paid off by lot among the class to which 
such one or more of the mortgages or assignations in security belong, 
and shall cause a notice, signed by their clerk, to be given to the 
persons entitled to the money to be paid off, pursuant to such lot, 
and such notice shall express the principal sum pro^ioded to be paid 
off, and that the sdkne will be paid, together with the interest due 
thereon, at a place to be specified, at the expiration of six months 
from the date of giving such notice (^). 

id) Sect. 82. (/) Sect 84. 

(s) Sect. 83. Ig) Sect 86. 



BT JOINT STOCK COMPANIES. 


1137 


Where by the special act the mortgagees or assignees in security Aminof intc- 
are empowered to enforce the payment of the arrears of interest, or ^oi^^by^ap^ 
of principad and interest, by the appointment of a receiver, then if, “ 

within thirty days after the interest accruing upon any such security 
has become payable, and after demand thereof in writing, the same 
be not paid, the mortgagee or assignee in security may, without 
prejudice to his right to sue for the interest so in arrear in any of 
the superior courts, require the appointment of a receiver ; and if Amm of prin. 
within six months after the principal money owing upon any such 
mortgage or assignation in security has become payable, and after 
demand thereof in writing, the same be not paid, together with all 
interest, the mortgagee or assignee in security, without prejudice to 
his right to sue for such principal money, with all arrears of interest, 
in any of the superior courts, may, if his debt amount to the pre- 
scribed sum, alone, or, if his debt do not amount to tlic prescribed 
sum, ho may in conjunction with other mortgagees or assignees in 
security whose debts being so in arrear, togetlier with his, amount 
to the prescribed sum, after demand as aforesaid, require the appoint- 
ment of a receiver (A). 

Every application for a receiver shall in England or Ireland be As to tho appoint- 
made to two justices, and in Scotland to the sheriff, and on any such 
application such justices or sheriff may, by order in writing, after 
hearing the parties, appoint some person to receive the whole or a 
competent part of the rates or sums liable to the payment of such 
interest, or such principal and interest, as the case may be, until 
such interest or such principal and interest, together with all costs, 
including the charges of receiving the rates or sums aforesaid, be 
fully paid ; and upon such appointment being made, all such rates 
and sums of money as aforesaid, ‘or such part thereof as may be 
ordered by the said justices or sheriff, shall be paid to the persons 
so to bo appointed, and the money so paid shall be so much money 
received by or to the use of the party to whom such interest or sucli 
principal and interest, as the case may be, shall be then due, and on 
whose behalf such receiver shall have been appointed, and after such 
interest and costs, or such principal, interest and costs, have been 
BO received, the power of such receiver shall cease (ij. 

The books of account of the commissioners shall be open at all Account booxa to 
seasonable times to the inspection of the respective mortgagees or 
assignees in security of the commissioners, with liberty to take >"»rtsogeca. 
extracts therefrom, without fee or reward (k). 

Of Statutory Seewitm by Joint Stock (Smpanka. 1804. 

By the Companies Clauses Consolidation Act, 1845, joint stock 
companies authorized by their special acts to borrow money on 

(A) Sect. 86. (A) Sect 88. 

(i) Sect. 87. 

M. VOL. II. 4 D 
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mortgage or bond may (Q, subject to the restrictions contained in 
the special act, borrow such sums as shall from time to time by an 
order of a general meeting of the company be authorized to be 
borrowed, not exceeding in the whole the sum prescribed by the 
special act, and may secure the repayment with interest, by a mort- 
gage of the undertaking and the future calls on the shareholders, or 
by bonds (but not so as to preclude the application of the calls to 
the purposes of the company (m) without express provision). And 
on discharge of any part of the money borrowed may (n) again, from 
time to time, borrow the amount paid off, upon obtaining the autho- 
rity of a general meeting of the company in cases where the money 
is not re-borrowed in order to pay off any existing mortgage or bond. 


ETidence of right Where (o) by the special act the company shall be restricted from 

tobomw. borrowing on mortgage or bond until a definite portion of their 
capital shall be subscribed or paid up, or where the authority of a 
general meeting is required for such borrowing, the certificate of a 
justice that such definite portion of the capital has been subscribed 
or paid up, and a copy of the order of a general meeting of the 
company authorizing the borrowing of any money certified by one 
of the directors or by the secretary to be a true copy, shall be suffi- 
cient evidence of the subscription or payment of such capital, and 
of the making of the order for borrowing ; and upon production to 
any justice of the books of the company, and of such other evidence 
as he shall think sufiicient, such justice shall grant the certificate 
aforesaid (388)* 

Form of mort- Every mortgage and bond for securing money borrowed by the 
company shall be by deed(p) under the common seal of the com- 
pany, duly stamped, and wherein the consideration shall be truly 
stated, and may be according to the form given in the schedule, or 
to the like effect. 


vortgigees en- The respective mortgagees are entitled, one with another, to their 
respective proportions of the tolls, sums and premises comprised in 
the mortgages, and of the future calls, if comprised therein, accord- 
ing to the respective sums in such mortgages mentioned to be 
advanced, and to be repaid the sums so advanced, with interest, 
without any preference one above another, by reason of the priority 
of the date of any such mortgage, or of the meeting at which it was 
authorized (q). And a like provision is made for the payment, with- 
out preference, of the obligees of the bonds (r). « - 


(0 8 & 9 Viet c. 16, B. 38. 

(m) Sect 4.3. 

(fi) 'Sect. 39. 

( 0 ) Sect 40. See Fountaine v. 
Carmarthen Bailway Of., L. R., 
5 Eq. 816. 


(p) Sect 41. 

(q) Sect 42. 

(r) Sect 44. See JBksmR v. Ehit 
Anglian Baiheay Co., 3 Mac. & G. 
126. 
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undor Act ul 1M2. 


Within fourteen days after the date of any mortgage or bond, the Regiitntion of 
number and date thereof, and the sums secured thereby, and the 
names of the parties thereto, with their proper additions, arc to be ' 
entered in a register kept by the secretary of the company, and 
which is to be open to the perusal of the shareholders or bond 
creditors, or of any person interested in any such mortgage or 
bond («). 

1806. 

By the Companies Act, 1862 (t), ereiy limited company under ReidHtmtion 
the act is required (under a penalty of 50^. against any director, 
manager or other officer of the company who knowingly authorizes 
or permits the omission) to keep a register of all mortgages and 
charges specially affecting property of the company, and to enter 
into such register in respect of each mortgage or charge, a short 
description of the property mortgaged or charged, the amount of 
charge created, and the names of the mortgagees or persons entitled 
to such charge. The register is to be open to inspection by any 
creditor or member of the company at all reasonable times, the 
right being enforceable both by a penalty in case of refusal, and 
also, as respects companies registered in England and Ireland, by 
tlie order of any judge sitting in chambers, or of the Vice-Warden 
of the Stannaries in the case of companies subject to his jurisdic- 
tion. 

Any such mortgage or other act relating to property, as would if 
made or done by or against any individual trader, be deemed in the 
event of his bankruptcy to have been made or done by way of undue 
or fraudulent preference of the creditors of such trader, shall, if made 
or done by or against any company, be deemed, in the event of such 
company being wound up under the act, to have been made or done 
by way of undue or fraudulent preference of the creditors of such 
company, and shall be invalid accordingly ; and the presentation of 
a petition and a resolution for winding up a company, respectively 
correspond with the act of bankruptcy in the case of an individual 
trader (a) (S2S)- 


1808. 

By another statute (a;), which recited that many railway companies penalty for un- 
had borrowed money in an unauthorized manner, upon the security b^^woy 
of loan notes, or other instruments purporting to ^ve a security for companiei. 
repayment of principal sums borrowed at certain dates, and for pay- 
ment of interest thereon in the meantime, a penalty was enacted 
equal to the amount purporting to be secured by any loan note or 
other negotiable or assignable instrument, thenceforth issued by any 
railway company, purporting to bind the company as a legal security 
for money advanced to them otherwise than under the provisions of 


(f) Sect. 46. Co, Y. Terrell^ 10 Eq. 168 ; Ettro^ 

(t) 26 & 26 Viet c. 89, s. 43. pean Central Itailway Co,, L. R., 
Bee The Queen v. Ths General 13 Eq. 266. 

Cemetery Vo,, 6 E. & B. 416. (a?) 7 & 8 Viet. c. 86, s. 19. 

(If) Id. s. 164. See Gaelight, ^* 0 , 

4d2 
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Tnntftonof 
mortgages and 
reglatmtion 
thcKoCi 


Pijment of 
Intoreit 


Timniferot 

Interest. 


Bepajment of 
principal And 
Intcrat 


an act or acts of parliamenti authorizing the company to raise such 
money and to issue such security. But it was provided that any 
company might renew any such loan note or other instrument issued 
by them prior to the passing of the act, for any period not exceeding 
five years from tliat time. 

By this act the borrowing of money by railway companies other- 
wise than in conformity with the terms of their special act is im- 
pliedly forbidden (y). 

Any person entitled to any mortgage or bond executed in pursu- 
ance of the Companies Clauses Act, may, from time to time, transfer 
his interest therein by deed duly stamped, which may be in the form 
given in the schedule, and in which the consideration is to be truly 
stated (z). And within thirty days after the date of every such 
transfer, if executed within the United Kingdom, or otherwise 
witliin thirty days after the arrival thereof in the United Kingdom^ 
it shall be produced to the secretary, who shall cause an entry of 
it to be made in the same manner as the original mortgage [or 
bond]; and after such entry every such transfer shall entitle the. 
transferee to the full benefit of the original mortgage or bond, in all 
respects; and no transferor, after transfer, shall have power to make 
void, release or discharge the mortgage or bond so transferred, or 
any money thereby secured ; and until such entry, the company 
shall not be responsible to the transferee in respect of such mort- 
gage [or bond] (a). 

The interest of the money borrowed upon any such mortgage or 
bond shall be paid at the periods appointed in such mortgage or 
bond ; and if no periods be appointed, half-yearly, to the several 
parties entitled thereto, and in preference to any dividends payable 
to the shareholders of the company (b). 

The interest on any such mortgage or bond shall not be transferable 
except by deed duly stamped (c). 

The company may fix a period for the repayment of the prin- 
cipal money borrowed, with the interest, and in such case shall cause 
such period to be inserted in the mortgage deed or bond ; and upon the 
expiration of such period tlie principal sum, together with the arrears 
of interest thereon, shall, on demand, be paid to the party entitled to 
such mortgage or bond ; and if no other place of payment be inserted 
in such mortgage deed or bond, such principal and interest shall be 
payable at the principal office or place of business of the company (c/). 


, (y) Ckamhen v. ManeheHer and 
Milford BaUnay Qt., 10 Jur.,N. S. 
700. 

(s) 8 & 9 Viet. c. IG, s. 4C. 


(a) Sect. 47. 
ih) Sect. 48. 
(c) Sect. 49. 
id) Sect 60. 
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. ' If no time be fixed in the mortgage deed or bond for the repayment where no time 

of the money borrowed, the party entitled to the mortgage or bond 

may at, or at any time after, the expiration of twelve months from the 

date of such mortgage or bond demand payment of the principal 

'money with all arrears of interest upon giving six months* previous 

notice for that purpose, and in thtf like case the company may at any 

time pay off the money borrowed on giving the like notice, and 

every such notice shall be in writing or print, or both ; and if given by 

a mortgagee or bond creditor shall be delivered to the secretary or left 

at the principal office of the company; and if given by the company 

shall be given either personally to the mortgagee or bond creditor, or 

left at his residence ; or if such mortgagee or bond creditor be unknown 

to the directors, or cannot he found after diligent inquiry, such notice 

shiUl be given by advertisement in the London or Dublin Gazette, 

according as the principal office of the company shall be in England 

or Ireland, or in some newspaper, as thereafter mentioned (e). 

If the company shall have given notice of their intention to pay off Cereerof intmt. 
any such mortgage or bond, at a time when the same may lawfully be 
paid off by them, then at the expiration of such notice all further 
interest shall cease to be payable, unless on demand of payment 
made pursuant to such notice, or at any time thereafter, the company 
shall fail to pay the principal and interest due at the expiration of 
such notice (/). 

Where by tlie special act the mortgagees of the company shall be 
empowered to enforce the payment of the arrears of interest, or of 
principal and interest due by the appointment of a receiver, then, if 
within thirty days after the interest accruing upon any such mortgage 
has become payable, and after demand thereof in writing, the same 
be not paid, the mortgagee may, without prejudice to his right to 
sue for the interest so in'arrear in any of the superior courts of law 
or equity, require the appointment of a receiver. And if within six 
months after the principal money owing upon any such mortgage has 
become payable, and after demand thereof in writing, the same be 
not paid, the mortgagee, without prejudice to his right to sue for. 
such principal. money, together with all arrears of interest, in any of 
the superior courts of law or equity, may, if his debt amount to the 
prescribed sum, alone, or if his debt does not amount to the pre- 
scribed sum, in conjunction with other mortgagees, whose debts 
being so in arrear after demand as aforesaid, shall, together with his, 
amount to the prescribed sum, require the appointment of a re- 
ceiver (y). 

Every application for a receiver in the cases aforesaid shall be Manner of ap- 
made to two justices; and on any such application it shall be lawful p®^***** woeirer. 

(0 Sect 51; SCO sect 138. 

(/) Sect. 62. 


(y) Sect 63. 
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Accounts to be 
open to Inepec- 
tlon. 


1807. 

Power to miee 
money on deben- 
ture etock. 


Priority of stock. 


Priority of Inte- 


Kccclver. 


for such justices by order in writing, after hearing the parties, to 
appoint some person to receive the whole or a competent part of the 
tolls or sums liable to the payment of such interest, or such principal 
and interest, as the case may be, until such interest, or principal and 
intffsst, as the case may be, with all costs, including the charges of 
receiving the tolls or sums aforesaid, be fully paid ; and upon such 
appointment being made, all such tolls and sums of money as afore- 
said shall be paid to and received by the person so to be appointed; 
and the money so to be received shall be so much money received 
by or to the use of the party to whom such interest, or principal and 
interest, as the case may be, shall be then due, and on whose behalf 
such receiver shall have been appointed ; and after such interest and 
costs, or such principal, interest and costs, have been so received, the 
power of such receiver shall eease (li). 

At all seasonable times the books of account of the company shall 
be open to the inspection of the respective mortgagees and bond 
creditors thereof, with liberty to take extracts therefrom without fee 
or reward (i). 

By the Companies Clauses Acts, 1863 and 1869 companies 
which, by any subsequent act, are authorized to create and issue 
debenture stock, or which have power to raise money on mortgage 
or bond by any act of parliament, but no power to create and issue 
debenture stock, arc enabled to raise by means of debenture stock at 
a fixed and perpetual preferential interest payable as the company 
thinks fit, all or any part of the money which they are authorized to 
raise by mortgage or bond, but the issue must be authorized by the 
coiApaiiy according to sect 22 of the Companies Act, 1863. 

The stock is made a charge on the undertaking prior to all share's 
or stock of the company, and is transmissible and transferable like 
otlier stock, and has the incidents of personal estate (Z). 

The interest has priority over all the dividends or interest on any 
stock or shares of the company, and ranks next to the interest on 
mortgages or bonds of the company legally granted before the crea- 
tion of the stock ; but the holders have no preference among them- 
selves (m). 

If the interest is in arrear for thirty days, provision is made for 
the appointment of a receiver in England or Ireland, or of a judicial 
factor in Scotland, who is to receive the rents or tolls liable to the 
interest, for the use of the persons interested according to their 
priorities, and is to distribute it rateably and without priority among 

(A) Sect. 64. 82 & 83 Viet. c. 48, a 1. 

(i) Sect. 65. (Q 26 ft 27 Viet. c. 118, a. 28. 

(A) 26 & 27 Viet c. 118, s. 22 1 (w) Id. a 24. 
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the holders of debenture stock whose interest is in arrear, after pro* 
viding for the interest on the bonds and mortgages of the com- 
pany (n). 

The holders of the stock may also, without prejudice to the right 
to a receiver, recover their arrears of interest by action against the 
company (o). 

The debenture stock is to he registered, and every holder is to 
have a certificate of the amount of his stock, and the certificates are 
subject to the general rules relating to certificates of shares in 
capital (p). 

The debenture stock does not aflect mortgages or bonds legally 
granted before it was created, or the power of the company to raise 
money on mortgage or bond; and it entitles holders to the rights and 
powers of mortgagees, except tlic right to require re-payment of tho 
principal paid up in respect of it (q). 

The money raised is to be applied exclusively in payment of the 
money due by tho company on mortgage or bond, or for the purpose 
for which it would be payable if raised by mortgage or bond (r). 

The company is bound to keep separate accounts of debenture 
stock; and to the extent of tho money borrowed, the powers of 
borrowing and rc-boiTOwiiig by the company are extinguished («): 
but money raised for and applied in the discharge of statutory bonds 
or mortgages, shall bo deemed to be borrowed within, and not in 
excess of, the statutory powers (t). 

The provisions apply to mortgage preference stock and funded 
debt of the company (u). 

Of Securities under the QopjhoJd En/ranchmment Acts. 

Under the Copyhold Enfranchisement Act (j;), the rights of the 
lords of manors may be commuted for. a rent-charge and fine certain 
on death or alienation ; and lords and tenants arc empowered to effect 
voluntary enfranchisements. All lands enfranchised under the act are 
to be held under the same title as that under which they were held at 
tlie time of enfranchisement, and not subject to any incumbrances, 
claims or demands affecting the manor of which they are holden (y). 

Tenants with limited interest, and who shall pay any expenses or 

costs of enfranchisement, may, with tlie consent of the copyhold 

• 

(«) 26 ft 27 Tick c. 118, as. 26, 26. («) Id. ea. 33, 34. 

( 0 ) Id. a. 27. (jty 32 & 33 Viet. c. 48, a. 4. 

(;a) Id. aa. 26, 29. («) 26 & 27 Viet. c. 118, a. 36. 

(;) Id. aa. 30, 31. Cfi) 4 & 6 Viet c. 36. 

{r) Id. a. 32. (y) Sect. 64. 
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with llmltod In- 
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flrmatlon of ap- 
poftlonment 


Remedies of 
mortgagees. 


Priorities of 
charges. 


commissioners, and by a simple entry on tlic court' rollsj char^ 
fiuch expenses and costs, with interest at 4/. per cent, on the copy- 
holds to which the same relate, but so that the principal charge 
shall be lessened in cveiy year by one-twentieth ot such original 
charge, and shall be subject to previous mortgages (s). 

The lord of a manor having a particular interest, or being a 
trustee, and who shall, in case of commutation, pay any such ex- 
penses or costs, may, with the consent of the commissioners, charge 
such expenses and costs, and the expenses (to be previously ap- 
proved by the commissioners, or by an assistant-commissioner) of 
employing agents to protect his interests, or otherwise, with interest 
at 4L per cent, per annum, on tlio manor to which the same relate, 
but so that tlie principal charge shall be lessened in every year 
following such charge by one-twentieth of the original charge, and 
shall be subject to previous mortgages (a). 

Immediately after the date of the final confirmation of the appor- 
tionment, or from the date of the conveyance by which the enfran- 
chisement is effected, the lands shall stand charged with the 
respective sums mentioned in the apportionment to be payable to 
the lord and steward, or other officers, with lawful interest from the 
day mentioned in the apportionment till payment ; and until pay- 
ment, the person or persons for the time being seised of the manor 
shall be deemed to stand seised as mortgagee in fee thereof, for 
the benefit of the lords as to the sum payable to them, and of the 
steward or other officers as to the sums payable to him or them, and 
subject to the power of continuing the charge as thereinbefore 
provided. And the person so seised, or the lords or stewards 
respectively in his name, may, from time to time, adopt such means 
as a mortgagee in fee of freeholds is entitled to, for enforcing 
payment of such principal sums and interest, with the like right to 
obtain payment of all attendant and incidental costs and expenses ; 
and the lord shall have power to distrain on lands in respect of 
which the said sum or sums shall bo payable for receiving payment 
of interest due thereon as fully as if the same had been rent in 
arrear (6). 

Every such last-mentioned sum by the act charged on any lands 
shall bo the first charge on such lands, and have priority' over all 
mortgages, charges and incumbrances affecting such lands (except 
tithe rent-charges), notwithstanding such mortgages, charges and 
incumbrances shall be of earlier date than the charges under the 
act (c). 


Chaises by. an- 


Any tenant whose lands shall be enfranchised under the act may 

(«) Sect 68. (h) Sect 70. 

(a) Sect 69. (o) Sect 71. 



UNDER COPYHOLD ENFRANCHISEMENT ACTS. 


1145 


•diatge th6 same (or any of them, provided he shall hold the whole franchising 
under the same right and same estate) with the payment of such 
sums as aforesaid, and the costs of such charges and lawful interest * 
thereon respectively, to any person who shall advance such sums on 
the security of the lands so to be charged, and his executors, 
administrators and assigns ; and for securing the same with interest 
may demise the lands, by way of mortgage for any term of years, to 
the lender, his executors, administrators, assigns, or appointees ; so 
as such demise bo made with a proviso that the term shall be void 
on payment of the amount thereby secured with interest at an 
^raflfcte^time : and such charge shall have the like priority with 
the OTHpal charge under the act, and with the powers and rights to 
which aWst mortgagee would as mortgagee by demise be en- 
titled (d). 

1809. 

By another act (a) it was provided, that in addition and subject to EnfmnchtMcment 
the provisions of the act 4 & 5 Viet. c. 35, any enfranchisement may 
be made wholly or partly in consideration of a grant of an annual 
rent in fee, to be thenceforth charged upon and issuing out of the 
enfranchised lands ; the rent to be valued and subject to variation 
as a commutation rent-charge under the said act. 

If the consideration shall be wholly or partly a grant of an annual Mndeof diarging 
rent, the person empowered by the act to obtain enfranchisement 
may grant a rent to the person enfranchising, and his heirs, to the 
uses and upon the tnists, upon which the manor of which the lands 
are parcel was held at the time of enfranchisement ; and may charge 
the rent on sucli of the lands enfranchised as shall be fixed on, and 
make the same payable by equal half-yearly payments (/). And 
the rent shall be a rent service, and shall be parcel of and appendant 
and appurtenant to the same manor as the lands enfranchised ; and 
may be granted either by a deed or by a schedule of appointment, 
to be made and signed pursuant to the directions of the acts. 


Rents created under the act are made a first charge, with priority morittes of 
over all other incumbrances, though of earlier date, except tithe rent- 


charges (^). And it is provided that sub-lessees sh^l not in conse* 
qiiences of any charge under the act be liable to the payment of a 
greater sum than if such charge had not been made (A). 


By another act (t), the provisions of the former acts, as to the 
recovery of expenses, costs and charges, to be paid by any tenant 
being a trustee, and not beneficially interested in the lands of which 


1810. 

Roooveiy of oosti* 
clinrgcs and oa- 
penBOb 


he stands admitted tenant, to be affected by any commutation or en- 
franchisement under the acts, shall extend as well to cases in which 


(d) Sect. 72. 

( 0 ) 6 & 7 Viet c. 23, a. 1. 
(/) Sect 2. 


(ff) Sect 7. 

(A) Sect 8. 

( 1 ) 7 & 8 Viet c. 65, 8. 1. 
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there shall not, as to those in wliich there shall be an apportionment 
or commutation on enfranchisement in pursuance of the acts. 


Chaises bj per- Every person beneficially interested in the lands, having a limited 
beneficial in- beneficial interest only, and who shall pay any such eipenses, costs 
and charges to any tenant being such trustee as aforesaid, may, with 
the consent of the copyhold commissioners, by entry on the rolls of 
the manor, charge such expenses, costs and charges, with interest at 
4^. per cent, per annum on the lands to which the same relate ; but so 
that the principal charged on such lands bo lessened in every year 
following such cliargo, by onc-twentieth at least of such original 
charge, and shall be subject to previous mortgages (A;). 


PrarMoni m to Tlie provisions charging and securing, and authorizing the charging 

wbei^o securing, the consideration money of any enfranchisement under 

tiontneiiL the acts, and the costs of the charges with interest, and also as to the 
priority of charges and securities for the same, and otherwise in re- 
ference thereto, arc extended mutatia mutandis as well to cases in 
which there shall not, as to those in which there shall be an appor- 
tionment on enfranchisement under the acts. And on any enfran- 
chisement where there is no apportionment, the charge of the con- 
sideration money and interest is to commence from the date of the 
conveyance or assurance by which the enfranebiseraont is made (/). 



1811. 

Where lord’# 
compenutlun 
may remain aa a 
flnt charge. 


The provisions of the act 4 & 5 Viet. c. 35, s. 70, authorizing dis- 
iresB and entry in case of nonpayment of rent-charges to be granted 
under the act, are extended to all rent-charges granted and made 
payable under the act of 6 & 7 Viet, or the present act (m). 

Under the Copyhold Act, 1852 (n), the compensation to be received 
by the lord for enfranchisement, where effected at the instance of 
the tenant, and where the compensation exceeds 20f., shall, if the 
commissioners so direct, and with the consent of all incumbrancers, 
if any, whose incumbrances shall have been in existence at the 
passing of the act, remain as a first charge on the land enfranchised, 
until the expiration of such time, not exceeding ten years from tho 
day of such co^mpletion, as the commissioners shall appoint, and 
interest at 4L per cent, per annum shall be payable thereon half- 
yearly ; and where the enfranchisement shall have been efiected at 
the instance of the lord, the compensation shall be an annual rent- 
charge issuing out of the lands enfranchised. Provided tliat the 
parties to any enfranchisement under the act may agree, with the 
sanction of the commissioners, that the compensation shall be either 
a gross sum of money to be paid or charged as aforesaid, or a yearly 
rent-charge or a conveyance of land to be settled to the same uses 
as the manor of which the enfranchised lands are holden is settled, 


(A) Sect. 2. (m) Sect. 7. 

(0 Sect 4. («) 16 & 16 Viet e. 51, l. 7. 
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AB provided in the former acts with respect to enfranchisements 
effected by virtue thereof. And the valuers are to frame an award 
showing the amount, nature and particulars of the compensation, 
which is to bo in full satisfaction of all manorial rights, save as 
thereinafter mentioned. 

Any charge under the act is to be a first charge on the lands, and 
to have priority over all incumbrances affecting such lands (except 
tithe commutation rent- charges or charges under the drainage acts), 
notwithstanding the earlier date or anterior title of such incum- 
brances. Provided that, notwithstanding any such charge, any 
monies already invested, or previously secured or charged on the 
lands, may be continued on the securify thereof, notwithstanding 
the imposition of the charge under the act ; and that no charge shall 
have priority over any incumbrance affecting the lands enfranchised 
at the passing of the act, without the consent of the persons entitled 
to such charge (o). 

Every charge under the act shall be made by a certificate under 
the hands and seals of the commissioners, to be called a certificate 
of charge, and such certificate shall specify the whole amount of 
principal money to be charged on the lands enfranchised under the 
act, subject to which the land is enfranchised, and may specify any 
place to be agreed upon between the parties as the place of payment 
of the principal money and interest charged by the certificate, and 
may by the agreement of the parties and the direction of the com- 
missioners provide that the principal money or any part thereof 
shall continue upon the security of the certificate for any term not 
exceeding ten years ; and the lands charged may be described by 
reference to the enfrcanchisemeiit under the acts or otherwise as the 
commissioners may think fit, and the certificate may be in the form 
set forth in the schedule to the present act, or in such other form 
as the parties, with the consent of the commissioners, may think 
proper, and shall be entered on tlic court rolls of the manor {p). 

The certificate and chnrge are made transferable by endorse- 
ment of the certificate, which may be in the foim set forth in the 
schedule or to the like effect (9) ; and the certificate and transfers 
are chargeable with the like stamp duties as other mortgages and 
transfers (r). 

Upon the request of the owners of land chargeable with a rent- 
charge under the acts, the commissioners shall certify, under tlieir 
hand and seal, the sum of money in consideration of which the 
rent-charge may be redeemed ; and when it shall appear to them 
that payment or tender of such consideration money has been duly 
made, ^e commissioners, may certify that the rent-charge has been 
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redeemed under the act, and the certificate shall be final and 
conclasiye. But no redemption under the act shall be effected of 
rent-charges created before the passing of the act, except with the 
consent in writing of the persons entitled to the receipt of such rent- 
charge («). 

Where tlie person entitled to a rent-charge, redeemable under the 
act, shall be absolutely entitled to or shall be able to dispose of the 
fee simple in possession thereof independently of the act, and shall 
not be a spiritual person entitled in respect of his benefice or cure, or 
a corporation prevented from aliening such rent-charge otherwise 
than under the act, a pa^^ment or tender to the person so entitled of 
the sum of money certified by the commissioners as aforesaid, after 
aix months’ notice to the person entitled to the rent-charge, shidl be 
deemed a due payment of tlie consideration money ; and in every 
other case the payment of the money so certified under the act shall 
be deemed a due payment of tlie consideration money (<)• 

Any occupying tenant of any lands to be enfranchised under the 
act, who shall pay any rent-charge or interest which may become 
payable under the act, shall be entitled to deduct the amount thereof 
from the rent payable by him to his landlord, and shall be allowed 
the same in account with his landlord (n). 

A surrenderee by way of mortgage, under a surrender entered on 
the court rolls, and in the possession or receipt of the profits of the 
land, shall bo deemed a tenant within the act entitled to obtain, or 
to join in obtaining and effecting enfranchisements and redeeming a 
rent-charge under the Copyhold Acts, with the approbation of the 
commissioners ; and any money paid by any mortgagee in respect 
of the consideration or costs of enfranchisement, or redemption of 
rent-charge under the Copyhold Acts, shall be added to the amount 
due to him as mortgagee, and the land shall not be redeemable 
without payment of such money, with interest thereon (x). 

By the Copyhold Acts Amendment Act, 1858 (y), the considera- 
tion or compensation money for commutation or enfranchisement, 
payable under the obligation of the Copyhold Acts, may, with the 
consent of the commissioners, be charged on the land commuted or 
enfranchised. 

The absolute owner of land conveyed in consideration of or com- 
pensation for commutation or enfranchisement, may, with the consent 
of the commissioners, charge upon the land commuted or enfranchised 
such reasonable sum as in the judgment of the commissioners may 


(a) Sect 87. 
(t) Sect 38. 
(«} Sect 42. 


(af) Sect 48. 

(y) 21 & 22 Viet c. 94, a 21. 
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be equivalent in value to the land conveyed {z). A lord, empowered 
by the acts to purchase the tenant's interest, has the same right to 
charge the land purchased, and also the manor and land settled 
therewith, to the same uses as the tenant has under the act to charge 
enfranchisement monies (a). 

Expenses incurred under the acts may be charged on the manor or 
on the lands commuted or enfranchised, or on both, according as the 
obligations to pay may attach ; or expenses payable by the lord may 
bo paid out of the compensation or consideration money, or bo 
charged on the rent-charge or other consideration or compensation 
for commutation or enfranchisement (h). 

Any charge in respect of consideration or compensation, or of the Charge of prin- 
purchasc-money or of the value of land conveyed, may, when the oroi 
parties agree and the commissioners approve, be made for principal 
and interest, or for a series of pjeriodical payments, which at the 
termination thereof, at the period specified, shall leave the manor or 
land discharged (e). 


When a lord or tenaqt is authorized by the acts to raise money on 
charge, or to purchase or convey any land, and charge the principal 
or purchase-money or the value on a manor or land, the expenses 
incurred about raising money on charge, or about the purchase, or pur- 
chase and conveyance, shall (but as distinct from the general expenses 
of commutation or enfranchisement) be considered, for all purposes or 
effects of charging, as part of the principal purchase-money or value 
.to be charged (d). ^ 

All other charges, in respect of expenses of proceedings under the 
Copyhold Acts (except expenses of purchase by the lord), shall be 
for such period as the parties may agree, and the commissioners 
approve, not exceeding fifteen years, and at such interest as stated 
in the certificate of charge (c). 


Charge of special 
expenses of 
raising money, 
Ao. 


If by reason of disputes as to title, it shall appear to the commis- Certificate of 
sioners to be uncertain upon what person tlie order to pay costs or 
expenses should be made, the commissioners may grant to the person 
entitled to the costs or expenses a certificate of chargq on the manor 
or land in respect of which the costs or expenses were incuired, 
which shall operate as other certificates of charge under the act (/). 

Every charge under the act is to be by certificate (the contents Formofeertifi. 
and form of which is presented in the act) under the seal of the 
commissioners, countersigned by the person at whose instance the 
charge is made, and is to specify the nature and object of the charge, 

Imd is made transferable by endorsement (g). 
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Whenever a lord of limited interest shall be entitled to a certificate 
of charge in respect of enfranchisement money left chargeable on 
enfranchised land, the charge shall remain appendant and appurtenant 
to the manor, but not so as to be incapable of being severed there- 
from or affected by tlie extinction thereof; and the certificate of 
charge shall state that the lord to whom it is issued has only a 
limited interest in the charge ; or it may purport to be issued to the 
lord for the time being of the manor ; and either of such statements 
in the certificate shall be notice to all persons of the limited interest 
in the charge which may pass by tlie transfer of such certificate (A). 

'Awards of enfranchisement, certificates and transfers of charge 
under the act, are chargeable with the like stamp duties as deeds of 
enfranchisement, mortgages and transfers of mortgages (t). 

Any charge under the act, mad# in consideration of the value of 
land conveyed as consideration, or of consideration or compensation 
money, or of purchase-money, or the expenses of purchase and con- 
veyances, is made a first charge on such manor or land, with priority 
over all incumbrances affecting the same (except tithe commutation 
rent-charges and charges or rent-charges under the drainage acts), 
notwithstanding the priority of date or anterior title of such incum- 
brances ; but any monies already invested, or previously secured or 
charged thereon, may be continued on the security thereof, notwith- 
standing the imposition of the charge under the present act (A). 

Any certificate of charge may be taken by the lord, or tenant, or 
owner of any land charged thereby, and shall not merge in the free- 
hold unless the owner of the charge shall by endorsement on the cer- 
tificate of charge, or otherwise, declare in writing that the same shall 
merge and cease ( 1 ) (1299)* 

The owner for the time being of a certificate of charge shall, in 
respect of any payment in the nature of interest or instalment that 
may become due under the certificate, have the same remedies, and 
become subject to the same conditions in the recovciy thereof, as are 
provided by the Copyhold Acts (1808) in respect of rent-charges; and 
for further remedy in that behalf, and in respect of any payment in 
the nature of interest, or of a periodical payment, or of an instalment, 
or of a gross principal sum that may be secured by the certificate, the 
manor or land shall, from the date of the certificate, stand charged 
with the respective sums mentioned in such certificata to bo payable; 
and until such payment, the owner for the time being of the certificate 
shall stand seised of the land as a mortgagee in fee thereof, and the 
person so seised may, from time to time, adopt such proceedings as a 


(A) Sect 81. 
(i) Sect. 32. 


(A) Sect. 83. 
(0 Sect. 34. 
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mortgagee in fee of freehold land is entitled to, for enforcing payment 
of principal or interest, with the like right to obtain payment of all 
attendant and incident costs and expenses (m). 

The Copyhold Inclosure and Tithe Commissions were amalgamated 
by 14 & 15 Viet. c. 53, amended by 25 & 26 Viet. c. 73. 

Of the Editable Jurisdiction of the County Courts over Securities, 

By the County Courts Equitable Jurisdiction Act (n) the county 
courts shall have and may exercise all the power and authority of the 
High Court of Chancery, in (amongst other matters), 

All suits for foreclosure or redemption, or for.cnforcing any charge 
or lien, where the mortgage, charge or lien shall not exceed in amount 
the sum of 500/. (o). 

Proceedings under the act which relate to the recovery or sale of 
any mortgage, charge or lien on lands, tenements or hereditaments 
shall be taken in that county court within the district of which the 
lands, tenements or hereditaments, or any part thereof, are situate (p) 
( 1166 ). 


Of Securities under Improvement Acts, 

By 8 & 9 Viet. c. 56 ( 5 ), any tenant by the curtesy, or for his own 
or any other life or lives, or for years determinable on life or lives, in- 
fant by guardian or next friend, or idiot or lunatic by committee, 
married woman entitled for separate use by next friend, or husband 
of married woman entitled in dier right, or feoffees or trustees for 
charitable or other purposes, or ecclesiastical or other corporation 
aggregate or sole, or mortgagee or incumbrancer in fee in possession, 
or person entitled in fee to any equity of redemption and in posses-* 
sion, are authorized to apply to the Court of Chancery for leave to 
make permanent improvements by draining, warping, irrigation, or 
embankment, and to pray that the expenses of the improvements 
may be a charge upon the inheritance. 


After inquiry by the court and certificate made and indorsed 
according to the act, the inheritance of the land will be charged with 
the money advanced and expended, with interest (8r the advance; 
and such charge will have priority over other charges except tithe 
commutation rent-charges, and any quit or chief rents incident to 
tenure : and a memorial of the charge is to be registered where it 
affects lands in a register county or in Ireland (r). 


(fli) Sect. 35. 

(41) 28 & 29 Viet. c. 99, 1166f 
note. 

(a) Sect. 1 (3). Whether the 
court is authorized by the act to 
establish a lien, which in respect o£ 
such liens as may bo actively eu- 
foroed is a necessary preliminary to 


the relief, 848 (Bee 4«.. Oen, V. SiU 
tingbourne, Railway Co,t L. K-» 
1 Eq. 636), query, 

( p)‘ Sect. 10. And see 38 & 39 
Viet c. 50, and Cons. County Court 
Ordm, November, 1875. 

(^) Sect. 3. 

(r) Sects. 4, 5, 6. 
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The certificate is to be filed in the report ofiice, and a signed dupli- 
cate thereof is evidence of the title to the money ; and the security 
takes effect as from the granting of the certificate («). 

The money bears interest at a rate agreed upon, not exceeding 5 per 
cent, (i). 

The principal is repayable by equal annual instalmentB, not being 
less than 12 nor more than 18, in cases of improvements by drain- 
age, warping, irrigation or embankment; and not less tlian 16 
nor more than 18 where the improvements are by the erection of 
btiildings (ti). 


The petitioner, and every succeeding tenant for life, or person with 
limited interest, is bound to pay interest and instalments during the 
continuance of his title : on the termination of which, by death or. 
otherwise, the inheritance is chargeable with not more than six years’ 
arrears of interest then due, and one-half of the last instalment then , 
due, and the interest and instalments thereafter to become duo (jb). 

By 9 & 10 Viet. c. 101 (y), any person desirous to improve lands 
by drainage works, and to obtain advances under the act for executing 
them, may, as to lands in Great Britain (g), apply to the Inclosuro 
Commissionero, who may, if they shall think fit, direct that the ex- 
penses of investigating and of inspecting and ascertaining the due 
execution of the works, or part of such expenses, shall bo a charge 
upon the land. In case of the dissent, upon notice by advertisement, 
of any persori having an estate in or charge upon the land to which 
the application relates, the commissioners shall certify such dissent 
to the owner of the land who makes the application, and who may 
then apply to the Court of Chancery, or to the Court of Session in 
Scotland, for authority to procure an advance under the act. 


Upon the execution of the works, the commissioners may issue a 
certificate of advance, specifying the land in respect of which the 
advance is to be made, and certifying that the sum therein mentioned 
should be issuedto the person therein named ; whereupon the advance 
is directed to be made by the Commissioners of the Treasury (a). 

The land is charged with the payment in respect of the advance of 
a rent-charge at the rate of GI. 10s. for every 100/. of such advance ; 
and so in proportion for. any fess amount, to be payable for the term, 
of 22 yeai's by equal half-yearly payments (6). 




Sect. 7. 
Sect. 8. 
(«) Sect. 9. 


20 

24. 


(a) Sect 10. ^ 

Sects. 14, 16, 17 
0 Viet c. 9, s. 1), 1^8, 


(see 19 & 
20, 21, 23, 


(z) The act also applies to Ire- 
land, hut an abstract of the nume- 
rous Irish improvement acts would 
have ocoupied more space than could 
conveniently be spared. 

(a) 19 & 20 Viet. c. 9, s. 8. 

(h) 9 & 10 Viet. c. 101, B. 84. 
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Every such rent-charge in England is made recoverable by the 
commissioners of stamps and taxes in the same manner as rent- 
charges in lion of tithes under G & 7 Will. 4, c. 71 ; and such rent- 
charges are to be subsequent in order of charge to tithe reiit-ohargcs, 
and quit or chief rents incident to tenure, but to have priority over 
other charges on the same land ; and such rent-charges in Scotland 
are to be recoverable as feu duty or annual rent or other payment to 
the crown, but subsequent in order of charge to feu duty, with pre- 
ference over all other charges on tlio same land : but tlic rent-charge 
is to have no preference unless it bo sued for within three years after 
it becomes payable (r). 

No proprietor of an entailed estate i^ Seotland is to be hold to 
have contravened the conditions of entail, by having availed himself 
of the act; and no rent-charge on any entailed lands in ScotlanrI, 
under the act, is to be a ground of adjudging selling or evicting lands 
contrary to the provisions and conditions of entail, but is to bo an 
oftectual charge upon the entailed lands to every other eficct, and 
upon the rents and profits thereof (<I), 

The charge is not to be deemed such an incumbrance as to pre- 
clude a trustee of trust money to be. invested on purchase of the land, 
or on mortgage, from investing in the purchase of or upon mortgage 
of land charged, unless the terms of the tnist shall expressly provide 
that land so pnrehased or taken in mortgage shall not bo subject to 
any rent-charge under tlio act (e). 

Every person on whose application a rent-charge is charged, and 
every succeeding heir of entail, tenant for life, life renter, or other 
owner of a limited interest, shall as between himself and those in re- 
mainder or reversion, be bound to pay half-yearly payments of the 
rent-charge during the continuance of his interest, and if in actual 
occupation, or entitled to an apportioned part of the rents to the time 
of the termination of his interest, sliall be bound to pay an appor- 
tioned part of that half-yearly payment of rent-charge which shall 
become due next after tho termination of his interest, proportioned 
to the timo between tho day of the previous half-yearl/ payment and 
tho day of snch termination (/). The act also provides for tho de- 
duction of tho rent-charges by tenants or occupiers, and for the 
apportionment of rent-charges (g), 

Tlie owners of lands charged with rent-charges are at liberty, be- 
fore the expiration of 20 years after tho commencement thereof, to 
redeem such rent-charges or any part thereof, not being less than 
101. per annum, on payment to tho commissioners ^of stamps and 

(a) Sect. 35. (/)*Scct. 38. 

(a) Sect. SG. (l 7 ) Sects. 40,^44 ; and see 19 & 

(a) Sect. 37. 20 Viet c. 9, s. 8. 

M. VOL. II. 4 B 
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taxes in Great Britain of arrears and of the aggregate amount of 
half-yearly payments not then due, after allowing discount at the 
rate of 3/. 108. per cent, per annum in respect of such several future 
payments ; and the Board of Inland lie venue are to deliver to such 
owners certificates of such redemption (h), 

Nb bond, security, certificate or other instrument under the act is 
chargeable with stamp duty (t). 


The powers conferred by the act are explained and regulated by 
a Bubsc(iuent statute ; and by a yet later act furtlier provisions are 
made for facilitating improvements by drainage (A;). 


By the Improvement of Land Act, 1864 (Q, when the commis- 
sioners arc satisfied that the improvements defined in (ni) the act, or 
part thereof, have been properly executed, they are to execute a 
charge, under their hands and seal, on the inheritance or fee of the 
land, or some siifiicioiit part thereof, for the sum by the provisional 
or other sanctioning order expressed to bo chargeable in respect of 
the improvements, or for a proportional part thereof, if only part of 
them have been executed, together with tiio interest by the same 
order expressed, and the amount whicii shall have been paid in 
respect of the purchase of adjoining hmds, or of any casement or 
right aficcting adjoining lands, with interest at the like rate (n). 

The commissioners iiavo power, at the request of the land- 
owner (o), to include in the principal money charged the expenses 
of the application to the commissioners, or of his contract with any 
company or person relating to tlic execution of the improvements ; 
or to the advance of money for their execution ; and may also in- 
clude interest not exceeding bl. per cent, per annum on all payments 
forming part of tho principal money, from the dates of such pay- 
ments to that of tho absolute order, but so as no interest bo allowed 
on any such {laymcnts for more than six years ; ])rovided that the 
total amount of principal chai’ged on tlie lands improved sliall not 
exceed that to wliicli the inhcritanco or feo of the lands improved 
will be directly benefited by the improvements (j;). 

Evoiy cliarge under the act is to be created by an order called an 
absolute order, ai?d by way of rent-charge, payable half-yearly, for 

(70 Sect. 4.'; ; 19 & 20 Viet. c. 9, 19 & 20 Viet. c. 9. 

s. 10. (Z) 27 & 28 Viet. c. 114. 

S Scct. 47. (w) ^0 sect. 9. 

I 10 & 11 Viet. cc. 11, ^8; and (n) Sect. 49. 

see 11 & 12 Viet. c. 119 ; 13 & 14 (o) See definition, sect. 8. 

Viet. 0 . 31 5 14 & 15 Viet. c. 53 ; {p) Sect. 60. 
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tlio term of years fixed by the sanctioniog order; the first payment 
to be six months after the time when the works were executed to tlie 
satisfiMition of the commissioners. The payment for each half-year 
is to be expressed to be, as to part, a repayment of a certain amount 
of principal money, and as to the remainder a payment of interest, 
and is to bo stamped as a mortgage for a like amount, and a copy 
is to be authenticated by the seal of and kept by the commissioners, 
and such copy and any copy thereof authenticated by their seal shall 
be evidence of the contents and purport of the absolute order (q). 

The charges are to be according to the form in tlio schedule, or 
as near thereto as circumstances will admit (r). 

Whenever by assignment under the act (») or otherwise a com- 
pany shall become entitled to the creation of a charge under the act, 
the commissioners may create sncli charge in tiie form of, and so 
that it may operate as, an absolute or other corresponding order 
under the act or acts applying to such company (f). 

Improvement companies, by notice to the commissioners, may 
adopt the act, and with the sanction of their shareholders, according 
to the act, may execute or advance money for improvements under 
it, although not authorized to do so by their own act (u). 

The execution of the absolute order by the commissioners is to bo 
conclusive evidence, in all courts, and for all purposes, of the validity 
of the charge expressed to be made, and no inquiry is to be permitted 
into the title or estate of the landowner, or the due p|rformance of 
anything required to be done by the act, or as to any other matter 
upon which the validity of the charge might, but for tliis enactment, 
have depended (x). 

A memorial of the absolute order creating the rent-charge in 
England or Wales is to be registered at the office of Land llcgistry 
in England, and in Ireland in the deed and will registry there, as 
mentioned in the aet ; and all grants of rent-charges in Scotland are 
to bo registered in the general or particular registry of Sasines. 
Provided that every rent-charge to which the present clause applies 
shall have priority, as is declared in the act (y). 

Where the costs of any public or general improvements are autho- 
rized to be charged upon the inheritance of the lands improved, any 
landowner who shall have been asBCBsed and shall have become liable 
for any such charge in respect of his land may apply to the commis- 
sioners to sanction the charging of the money so assessed upon the 

iq) Sect. 51. 

(r) Sect. 52. 

it) See sect. 26. 

(t) Sect. 53. 
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(u) Sect. 54. 

(a?)«Sect 56. 

(y) Sect. 5G; see sect. 59. 
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land in respect of whick the landowner shall have been so assessed, 
and the commissioners may, after the money shall have been pai^ by 
the landowner, charge tlie same by an absolute order upon the in^ 
heritanco or fee of the land in respcci: of which the assessment was 
made and paid, or so much thereof as the commissioners will sanc- 
tion, with interest (a). 

Such absolute order and charge may bo in any form, and for any 
term permitted by the act, which applies in like manner as if the 
order and .charge were made in respect of improvements on the land 
executed under the act ; and the commissioners may charge the land 
with the costs, charges and expenses of the application and order, or 
any contract connected therewith, as under sect. 50, respecting 
works executed uiider^the act (a). 

From the date of the absolute order, the grantee, his executors, 
administrators, successors and assigns, have a charge upon the lands 
for the principal money from time to time undischarged, by payment 
of the rent-charge with interest at the rate expressed : and with 
priority over every other then existing and future charge and incum- 
brance affecting the lands or estates and interests respectively, 
whether created under the powers of any act of parliament or other- 
wise, except quit rents, crown rents, chief rents, feu duties, ground 
annuals, and other charges incident to tenure, tithe commutation 
rent-charges, and teinds, charges under any act authorizing advances 
of public money for improvement of land, and charges created under 
this act, or of prior date created under any other existing act 
authorizing t|^e charging of lands with the expense of and incident 
to their improvement. Provided that if pai’t only of the land charged 
is subject to a mortgage or other incumbrance, the charge created 
under the act shall liavc priority only to the extent of a due proper^, 
tion of such charge, when and so soon as the same shall be ascer- 
tained under section G8 (5). 


Eveiy chai'gc under the act as regards tlio holder is to bo deemed 
personal property, but every holder may direct by deed that it bo 
reunited to, and merge in, the beneficial interest in the land as if it 
were of the^samc nature and tenure; and all trustees, directors and 
others, authorized to invest on real security, may invest on such 
charges or on mortgages thereof, unless the contrary be provided by 
the instruments directing or authorizing the investments (c) (427). 


No charge made by any absolute order under the act shall be 


(s) Sect. 67. 

(а) Sect. 58. 

(б) Sect. 69. Under similar words 
in the Lands Improvement Com- 
panies Act, 1865 (18 & 19' Viet, 
c. Ixxxiv), it was held, that the 
statutory secority had priority as to 


its whole amount over 'another in- 
cumbrance with which part only of 
the land was charged, until an 
apportionment hod been made. 
(Jjandu Imirt&vement Co, v. J2M- 
mond, 17 C. B. 146.) 

(a) Sect. 60. 
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deemed to bo such an incumbrance as shall preclude a trustee, with 
poTjCcr to invest in the purchase of land or mortgage, from investing 
it in the purchase or mortgage of land so charged, unless the terms 
of the trust or power expressly provide tliat lands to be purchased or 
taken in exchange be not subject to any prior charge (cQ. 

The act contains provisions respecting Scotch entails and the re- 
covery of the rent-charges corresponding with those in sects. 36 and 
35 of 9 & 10 Viet. c. 101 (e) (1816). 

If any rent-charge bo in arrear, the arrear is not to bear interest 
for more than six months, but interest at the rate of 51, per cent, in 
respect thereof is recoverable in the same manner as the sum in 
arrear. Provided that, if at the end of six months from the time 
of any payment falling into arrear, there shall not be on the land 
cliai'ged a sufficient distress to answer the said payment and interest, 
then the arrears of such payment shall bear interest at 5/. per cent, 
per annum till satisfaction ; and such interest may bo recovered in 
the same manner as the sum in airear (/). 

The person entitled to a rent-charge may assign it by a deed duly 
stamped, and the assignment maybe according to the form mentioned 
in the schedule, or as near as may be, and shall be effectual to vest 
botli at law aud^ in equity the charge thereby assigned, and all 
powers, autlioritics, rights and remedies of the assignor, in the 
assignee, his successors, executors, administrators and assigns, and 
notice of the assignment is to bo sent to the commissioners at their 
office in London (^). 

The act does not provide for the registration of assignments. 

The act contains provisions for the discharge of tlic periodical 
payments of the rent-charge by persons having limited interests, corre- 
sponding with section 38 of 9 & 10 Viet. c. 101 (1817)» with a proviso 
that no person becoming entitled in possession to any cstiite or interest 
in land shall be liable, as between himself and the persons entitled to 
the rent-charge, to pay any arrears of charge remaining unpaid at the 
time of his becoming so entitled in possession, beyond the amount 
of two years* payment of such charge. And that the amount paid 
by any person in respect of such arrears, and any costs occasioned 
by non-payment thereof, shall be a debt from the person who in the 
first instance ought to have paid the same, or from his estate, to the 
person who paid the same, and shall be recoverable accordingly (//). 

• 

The tenant of the land paying the charge is to be entitled to 
deduct the amoimt from his reht, except as' to such part thereof as 

(d) Sect. 61. (ff) Scct.C5. 

(fl) Sects. 62, 66. (»; !Sect 66. 

(/) Sect. 64* 
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Cliargcs on and 
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penses of hiclo- 
siirc iiiulcr 
41 Quo. 8, c 109. 


he has agreed to be charged with during his occupation ; and where 
the improYoments include other lands, the commissioners may declare 
in the absolute order, what part of the whole charge payable in respect 
of the improvement shall be payable by such tenant or occupier during 
his tenancy, in respect of probable improvement of the land included 
in his tenancy (i). 

If land charged under the act, or under any act authorizing the 
creation of charges by the commissioners, is occupied in several 
holdings, or lias become the property of separate owners, or the 
owner is entitled under separate titles or for distinct and separate 
Interests, or is desirous to sell or dispose of part of such land, or 
part* only of such land is subject to any mortgage or other incuin- 
braiicc, or for any other reason it is desirable that the charge should 
be apportioned or a part of the land charged released therefrom, the 
commissioners may, with the consent of the land-owner, or of any 
one of such separate owners, or of such mortgagee or incumbrancer, 
but with due notice to the grantee or assignee of the charge, or to 
the husband, guardian, tutor, curator, committee or trustee of such 
grantee or assignee, if under disability, and to such other persons as 
the commissioners think right, release from snch charge any part of 
the land chai*ged, or apportion it on separate lands or on the part 
subject to the mortgage or incumbrance, and on the residue ; but so 
that no apportioned charge shall bo less than twenty shillings for 
each half-yearly payment, and so that no lands shall thereby be 
charged beyond the amount to which they have been durably bene- 
fited by the improvements (k). 

Every such apportionment or release is to be iu the form given in 
the act, and is to be registered and evidenced as in section 56 (Q; 
and such apportioned or released charges are to be recoverable out 
of the apportioned lands, or lands not released, as original charges 
under the act (pi): 

Where lands are charged by more than one absolute order, any 
order of apportionment or release under the preceding sections may 
comprise all or any number of the rent-charges existing by virtue of 
such absolute orders (n). 


Of Securities unuler hvetoeure ActS 4 

By an act for consolidating the provisions of inclosure acts, it was 
provided (o) that wliere the expenses of obtaining and executing the 
act are payable by the proprietors of the lands to whom any allot- 
ments siiall he made, it shall be lawful for the husbands, guardians, 
trustees, committees or attomics of any of the owners or proprietors 


(i) Scct.C7. 

(it) Sect. 66. 

il) Sect. 66. ?rho reference in 
the act is enonconsly to sect. 54. 

(m) Sect. 70. 


(n) Sect. 71. 

(o) 41 Qeo. 8, c. 109, 8. 30 ; and 
SCO 6 & 7 Will. 4, c. 115, ss. 45— 
48. 
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of allotments or exchanged lands being under disability, and for any 
of the said owners or proprietors, being tenants in tail, or for life or 
lives, or years determinable on life or lives, or on any other con- 
tingency, or otherwise interested as aforesaid (except tlio rector or 
vicar of the parish), to charge such allotments or exchanged huids 
and premises with such sum or sums of money as by the award, or 
by any writing under the hands of the inclosure commissioners, they 
shall adjudge nccessaiyto defray the respective shares of the charges 
incident to and attending the obtaining and executing the act, and 
of charging the land, so that the same shall not exceed 5Z. for evciy 
aero of such allotments or exchanged lands; and to mortgage or 
otherwise subject the hereditaments so to be charged for any term 
of years; or in case any person in possession who shall be liable to, 
and charged with, a share of such expenses, or enabled to charge the 
land with the same, shall advance and pay the money, the commis- 
sioners may mortgage or subject the lands to such person for any 
term of years for the payment of smeh monies, with interest to com- 
mence on the termination of the right of such person in the premises; 
so that every such security be made with a proviso to cease and be 
void, or with an express trust to be surrendered or re-assigned, when 
the money thereby to bo secured shall be fully satisfied; and with a 
covenant to keep down the interest, so that no person afterwards 
becoming possessed of or entitled to any such lands or hereditaments 
shall bo liable to pay arrears of interest for more than six calendar 
months preceding the time when the title to such possession shall 
have commenced. 

By another act (p) it is lawful for all persons interested in allot- 
ments in severalty, or allotments of stints, or rights of pasture respec- 
tively, to be made under tlic act, being tenants for life or in tail, or 
for any other estate of freehold or inheritance, and for the husbands, 
guardians, tnistecs, committees, or attomies respectively, or persons 
acting as such of persons under disability, or beyond the seas, and 
for the trustees or feoffees for charitable, parochial, or other uses, or 
the nftjority in number of them, in respect of lands held in trust for 
such uses, with the consent of the commissioners under their hands 
and seal, and for the incumbent of any ecclesiastical benefice, with 
the consent in writing of the bishop of the diocese and of the patron 
of the benefice, from time to time to charge their respective allot- 
ments with not more than 5Z. per acre towards their respective pro- 
portions of the inclosure expenses; and for securing repayment, witli 
interest, to mortgage or demise the allotments unto or in trust for 
any lender for any term of years, but with a qpndition to cease, or 
upon trust to bo surrendered or assigned, when the money and interest 
shall have been fully paid, so that in every such mortgage or demise 
made by or on behalf of any person entitled to any such allotment 
for life, there bo contained a covenant tb pay interest daring his life; 

(p) 8 & 9 Viet. c. 118, B. 133. 


1820. 

Powers iiiiilrr 
8 & 9 Viet. c. 118, 
133* 
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but that no person afterwards becoming possessed shall be subject to 
more than six months* arrears previous to the time when his title shall 
commence : and every incumbent of a benefice, by whom such mort- 
gage or demise shall be made, shall keep down tlie interest on so 
much of tlie principal as shall remain owing; and shall repay, in 
reduction of principal, one>thirtieth of the money originally secured, 
at the end of one year from tlie date of the mortgage, and a like sum 
at the end of each succeeding year until the whole be repaid; and 
every such mortgagee and his assigns shall have the like remedies 
in case of non-payment of the monies thereby secured, as in case of 
other mortgages of the like natum. 

Where (q) any persons slidl, under the provisions of the 'last-men- 
tioned act, mortgage their allotments, or demise the same in trust to 
raise money to defray inclosure expenses, the money shall be paid 
to the commissioners, whose receipt is made a sufficient discharge to 
the mortgagee or lessee ; and the money shall bo applied by the 
commissioners for the purpose for which it may be raised under the 
act. 

Where a sum of money, part of the proceeds of the sale of settled 
estates, -was paid by the tnistces of the settlement (who had power 
to apply it in discharge of incumbrances affecting the estates) to the 
tenant for life, and he retained it in payment of expenses incurred 
by him in inclosures ; it was held that though, by reason of his 
death, the formalities required by the acts of 8 & 9 Viet, and 11 & 
12 Viet, could not be complied with, yet as there was considered to 
be evidence of his intention to charge the money on the allotments, 
so much of the advance as was properly expended about the inclo- 
sure, not exceeding bl. per acre, was a charge on the allotments (r). 

Under another act, inequalities of value of lands exchanged, and 
of allotments on partitions, effected under the inclosure acts, may be 
compensated by rent- charges where the deficiency in value ^f any 
hereditaments to be compensated docs not exceed one-eighth part of 
the actual valuq thereof («). 

The amount of the rent-charge is to be fixed by tlm inclosure 
award, or the order of exchange or partition. Every rent-charge is 
valid and indefeasible against the land charged, subject only to the 
tithe rent-charge, land-tax, local rates and taxes, quit or .chief rents 
incidental to tenure, and charges created under drainage or improve- 
ment acts ; and jirior to all other charges, and recoverable as tithe 
rent-charge under G & 7 Will. 4, c. 71 (f). 


(jr)‘ 11 dp 12 Viet. c. 09, s* 8.* 
(r) Vamon v. JiWrl J/anum , : 
Bear. 017$ 0 Jar.,N. 8.9. 


(jt) 20 ft 21 Viet. Cl 81, Bs. G, 7, 8. 
(0 Sects. 9, 10. • 
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Ereiy rentHsharce created under, tlio act ia to enure to the aame ciuuge to bo 
uses and trusts, and is subject to the some conditions, chai*gcs and incidents as lands, 
incumbrances, as the lands in respect of the deficiency in tlie value ncirac:^whcn»f 
whereof such rent-charge is made payable will stand and be limited, ** granted, 
after the confirmation of the inclosure award, or order of exchange 
or partition, as the case may be (u). 


Of Redemption by the Promoters of Uiulertalciiuje under the Lands 
ClaueeB ConeoUdaJtion Act^ 1845. 

The Lands Glauses Consolidation Act provides that (x )^ — 

The promoters of the undertaking may purchase or redeem the 
interest of the mortgagee of any lands which may be required for 
the purposes of the special act, whether they shall have previously 
purchased the equity of redemption or not, and whether the mort- 
gagee shall bo entitled in his own right or in trust ; and whether he 
be in possession by virtue of the mortgage or not, and whether the 
mortgage affect the lands solely or jointly with any other lands not 
required for the purposes of the special act. 

And in order thereto, tlic promoters may pay or tender to the 
mortgagee the principal and interest due, together with his costs 
and charges, if any, and six months* additional interest ; and there- 
upon the mortgagee shall immediately convey his interest in the 
lands comprised in the mortgage to the promoters, or as they shall 
direct, or the promoters may give notice in writing to the mortgagee 
that they will pay off the principal and interest due on the mortgage 
at the end of six months computed from the day of giving the notice; 
and if they shall have given any such notice, or if the party entitled 
to the equity of redemption of any such lands shall have given six 
months* notice of his intention to redeem, then at the expiration of 
cither of such notices, or at any intermediate period, upon payment 
or tender by the promoters to the mortgagee of the principal money 
due, and the interest which would become due at the end of six 
months from the time of giving cither of such notices, together with 
his costs and expenses, if any, the mortgagee shall convey or release 
his interest in the lands comprised in the mortgage to the promoters, 
or as they shall direct. 


182S. 

power to redeem 
uiortgogcs. 


If, on such payment or tender, any mortgagee shall fail to convey Deposit of mort- 
or release his interest in the mortgage as directed by the promoters, "nv^anco 
or shall fail to deduce a good title to their satisfaction, the promoters mortsttscc- 
may deposit in the bank the principal, interest and costs if any due 
on the mortgage, and also if payment be made before the expiration 
of six months* notice, such further interest as *would at that time 
become due, and thby may execute a deed poll, duly stamped in the 
manner provided by the act in the case of the purchase of lands by 
tliem; and thereupon, as well as upon speh conveyance by the mort- 


(«)*Scct.lli 


(*r) 8&0Vict.c. 18,3. 108. 
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gagee if any bucIl bo made, all the estato and interest of the mort< 
gagee and of his trustees and cestuis quo tmst shall vest in the 
promoters, and they shall be entitled to immediate possession if the 
mortgagee were himself entitled to possession (y). 

If the mortgaged lands are of less value than the principal, inte* 
rest and costs, the value or compensation shall be settled between 
the mortgagee and the owners of the equity of redemption on the 
one part and the jiromoters of the undertaking on the other part, 
and if they cannot agree the same shall be determined as in other 
cases of disputed compensation ; and the amount of the value or 
compensation shall be paid by the promoters to the mortgagee in 
satisfaction pro tanto of the mortgage debt ; and upon payment or 
tender the mortgagee shall convey or release all his interest to the 
liromoters of the undertaking or as they shall direct (z). 

If upon such payment or tender any mortgagee shall fail to convey, 
or adduce a good title, the promoters may deposit the amount of tho 
value or compensation in the bank, and cvciy payment or deposit 
shall be accepted by the mortgagee in satisfaction of the debt pro 
tanto, and shall be a full discharge of tho land from all money due 
thereon ; and tho promoters may execute a deed poll in tho manner 
provided in the case of purchase; and thereupon tho estate and 
interest in the lands of tho mortgagee or his trustee shall become 
absolutely vested in the promoters, and they shall be entitled to 
immediate possession if tho mortgagee were so entitled; but all 
rights and remedies possessed by the mortgagee against the mort- 
gagor by virtue of any bond, covenant or obligation, other than the 
right to such lands, shall remain in force in res])eet of so much of 
the mortgage debt as shall not have been satisfied by such payment 
or deposit (a). 

If part only of the mortgaged lands be required, and the part 
required be of less value than the prineipal, interest and eosts, and 
the mortgagee shall not consider the residue of the lands sufficient 
security for the money charged thereon, or sliall not be willing to 
release the part required, the value of such part, and also the com- 
pensation to be paid in respect of severance or othenvisc, shall ho 
settled by agreement between the mortgagee and the owner of tho 
equity of redemjdion, and the promoters of the undertaking ; and 
if the parties fail to agree shall bo determined as in other cases of 
disputed compensation, and the amount shall be paid to the mort- 
gagee in satisfactioi of the mortgage debt pro tanto, and thereupon 
the mortgagee shall convey or release all interest in the mortgaged 
lands, the value whereof shall have been so paid, and a memorandum 
shall be indorsed on the deed creating tho mortgage, and shall bo 

(y) Sect. 109. (a) Sect. 111. 

(s) Soot 110. 
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signed by the mortgagee, and a copy of the memorandum shall, if 
required, bo furnished by the promoters at their expense to the 
party entitled to the equity of redemption of the lands comprised 
in the mortgage deed (b). 

If upon payment or tender to the mortgagee of the value or com- 
pensation, the mortgagee shall fail to convoy or release to the pro- 
moters his interest in the lands in respect of which comjicnsation 
shall have been paid or tendered, or shall fail to adduce a good title, 
the promoters may pay the amount into the bank, and the amount 
so paid shall bo accepted by the mortgagee in satisfaction of the 
debt pro tanto, and shall be in full discharge of the portion of the 
mortgaged lands required ; and on execution by the promoters of a 
deed poll duly stamped, the lands shall become absolutely vested 
in them as to the estate and interest of the mortgagee, or any 
person in trust for him ; and they sluill be entitled to immediate 
possession if such mortgagee were so entitled ; but the mortgagee 
shall have the same powers and remedies for recovering or com- 
pelling pa 3 nncnt of the mortgage money, or the residue thereof and 
the interest thereof, upon and out of the residue of the mortgaged 
lands or the portion not required for the purposes of the special act 
as ho would have had out of the whole of the lauds originally 
comprised in mortgage (c). 

If the mortgagee shall have been required to accept payment of 
tlic whole or part of his mortgage money at a time earlier than that 
limited by the deed, the promoters of the undertaking shall pay him, 
in addition to the sum which shall have been paid off, all such costs 
and expenses (to be taxed in case of difference and payment enforced 
according to the act) as shall be incurred by the mortgagee in 
respect of or which shall be incidcntsil to the vc-investment of the 
sum paid off, the costs in case of difference to be taxed and payment 
enforced in the manner provided with respect to the costs of convey- 
ances ; and the mortgagee is entitled to compensation for any loss 
to be sustained by him by reason of the premature discharge of his 
moi*tgage debt, if the rate of interest secured by the mortgage be 
higher than at the time of repayment can reasonably be expected to 
bo had upon rc-investment, regard being had to the then current 
rate of interest ; until payment or tender of which compensation, the 
promoters of the undertaking are not, as against the mortgagee, to 
be entitled to possession (d). 

As to lands charged with rent service, ren4-charge, or chief or 
other rent or other payment or incumbrance not before provided 
for 

Any difference between the promoters and the party entitled to a 

* 

(») Sect 112. ((1) 8«:t. lU. 

(«) Sect. 113. 
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charge on the lands required as to the consideration to be paid for 
the release of the lands therefrom, or from the portion affecting the 
* lands required for the purposes of the special act, is to be determined 
as in other cases of disputed compensation (e). 

If part only of the lands charged with tlie rent or incumbrance bo 
required for the purposes of tlie act, an apportionment of the charge 
may be settled by agreement between the owner of the charge and 
the owner of the lands and promoters ; and if the apportionment be 
not settled by agreement the same may be settled by two justices ; 
but if the remaining part of the lands so jointly subject be a suifi- 
cicnlr security for the charge, then, with the consent of the owner of 
the lands so jointly subject, tlic party entitled to the charge may 
release the lands required on condition or in consideration of the 
other lands remaining exclusively subject to the whole charge (/). 

On payment or tender of the compensation so agreed or deter- 
mined to the owner of the 'Charge, such owner shall execute a release 
of the charge, and if lie fail to do so, or to adduce a good title to the 
charge, the promoters may deposit the amount of compensation in 
the bank, and may execute a deed poll, duly stamped iu the manner 
provided in the case of purchases, and thereupon the rent service, 
rent-charge, chief or other rent, payment or incumbrance, or the 
portion thereof in respect whereof compensation shall have been 
paid, shall cease and be extinguished ((/). 

If any such lands be so released from any cluu'ge or incumbrance, 
or portion thereof, to which they were subject jointly with other 
lands, such last-mentioned lands shall alone be charged with the 
whole of such charge, or with the remainder thereof, as the case 
may be ; and the party entitled to the charge shall have the same 
rights and remedies over the last-mentioned lands for the whole, or 
for the remainder of the charge, as the case may be, as he had pre- 
viously over the whole of the lands subject to the charge ; and if 
upon such charge or portion of charge being so released, the deed 
or instrument creating or transferring such charge be tendered to 
the promoters of the undertaking for the purpose, they or two of 
them shall subscribe, or, if they arc a corporation, affix their common 
seal to a memorandum of such release endorsed upon such deed or 
instiniment, declaring what part of the lands originally subject to 
such charge shall have been purchased by virtue of the special act ; 
and if the lands be released from part of such charge, what propor- 
tion of such charge tthall have been released, and how much tliereof 
continues payable ; or if the lands required shall have been released 
from the whole of such charge, then that the remaining lands are to 
, remain exclusively charged Uiercwith ; and such memorandum shall 

(o) Sect. lir>. (ff) Sect. 117. 
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bo made and executed at the expense of the promoters, and shall be 
evidence of tlio facts therein stated, but not so as to exclude anv 
other ovidence of the same facts (A). 

Of Securities under the Land Tax RedemptUyn Acts, 

By the Land Tax Redemption Act (t), for the purpose of redeem^ 
ing land tax charged on hereditaments belonging to any persons not 
being bodies politic or corporate, or companies, feoffees or trustees 
for charitable or other public purposes, the persons in possession or 
beneficially entitled to the rents, but not having the absolute estate 
or interest in the property (except tenants at rack rent and crown 
tenants of the duchy of Lancaster or Cornwall), are empowered to 
mortgage the lands in fee or for a term, where they are not copyhold 
or of customary tenure, or to grant rent-charges to secure money 
raised for the redemption of the land tax (A). 

Similar powers arc given to committees and curators of Innatles 
or Idiots, and to all executors and administrators, curators or trustees 
having authority to act for infants, minors, issue unborn, femes 
covert, or other incapacitated persons (Q. 

The securities are to bo made under the authority and with the 
consent and approbation of the commissioners of the Treasury, or 
any three or more of them, certified by their signing and scaling the 
instrument (m). 

Whore the consideration money for the security docs not exceed 
1 , 000 /., the security is not liable to any stamp duty (n). 

Like powers of sale, mortgage and granting rent-charges arc given 
to bodies politic or corporate, companies and trustees of feoffees for 
charitable or other public purposes (o). 

Of Securities under the Municipal Corporation Acts, 

By the Municipal Corporations Act ( 2^)9 councils of bodies 

corporate, elected under the act, are restrained frojn mortgage and 
alienation of the lands, tenements or hereditaments of the corporation, 
except with the consent of the lords commissioners of the Treasury, 
and after such notice as is required by the act. And by the Muni- 
cipal Corporations Mortgages Act, 1860 ( 9 ), in any case where the 
commissioners of the Treasuiy approve of any mortgage of any 
hereditaments of the body corporate of any borough, they may, as a 
condition of their approval, require that the mdhey borrowed on the 
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Bocurity of Buoh mortgage shall be repaid, with all interest thereon, 
in thirty years, or any less period, and either by instalments or by 
means of a sinking fund, or both, as the commissioners may think 
fit; and in every sneh case, the sums required for providing the re- 
payment of the principal and interest of the money borrowed become 
charged, by virtue of the act, upon tlio hereditaments comprised in 
such mortgage (without prejudice to the security thereby created), 
or any other hereditaments (if any) of the body corporate, or the 
borough fund, or the borough or other rates, legally applicable for the 
payment or discharge of the money borrowed, or the expenses which 
it may be borrowed to defray, or on all or any of the securities aforC'* 
said, ns the said commissioners may direct. 


mSS^Binkinff When monUy so borrowed is directed to be paid by a sinking 
fund. fund, the council of tlie borough are directed (r), out of the rents of 

the hereditaments, or out of the borough fund, or rates on which the 
sums required for the sinking fund are charged under the act, to 
invest such sums, at such times, and in such government annuities, 
as the commissioners may direct; and in like manner to invest and 
accumulate the dividends; and the annuities purchased are to bo 
placed to the accoimt of the corporation in the matter of the act, and 
the dividends to bo pdd to such person as the council shall appoint, 
and to be invested; but tlio annuities are not to be sold or transferred 
without the consent, in writing, of the commissioners of the Treasury, 


Powers of 
Tmuiuiy as to 
liiTcatmciitft for 
sinking fund. 


Where, before the passing of the aet, the commissioners of the 
Treasury have approved of any mortgage of the corporation pro- 
perty, and have required a sinking fiind to bo formed in the names 
of tnistees, the commissioners are empowered (a) to require the 
securities in which investments have been already made, to bo 
transferred into the name of the corporation, in the matter of the act, 
or to require any money applicable for the purposes of the sinking 
fund to be invested in the purchase of government annuities in the 
name of the corporation, in tlic matter of the act. 


rrorision for For tho dischjirge of mortgage debts incurred before the passing 
ticS^**** of the act, and for which there was no legal provision, corporations 

are empowered (f) to submit to tho lords of the Treasuiy any scheme 
for the discharge of such debts by instalments, or by a sinking fund, 
or by both, extending over any term of years; and if tho commis- 
sioners approve of such scheme, the sums required are charged, by 
virtue of the act, upon the hereditaments of the corporation, tho 
borough fund or ratok, or any other rates applicable to tho discharge 
of such debts, or on any of the said securities, as the commissioners 
may approve and direct; and tlie above provisions, applicable to the 




Sect. 2. 
Sect. 6. 


(Q Sect. 10. 
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repayment of money borrowed on mortgage by a sinking fund and 
instalments, or both, except the limitation to a period of thirty 
years, are made applicable to the provision for the discharge of a 
mortgage debt under this section: provided that notice of the appli- 
cation to the commissioners for the approval of the scheme bo given, 
and a copy of the memorial to bo sent bo open to inspection, as in 
cases of application to the commissioners for tlicir approval of a 
disposition of hereditaments. 

Of Semrilka under the Public WorJea and Fiahenea Acta. 

A long scries of statutes commencing with 57 Geo. 3, c. 34, and 
by which tho commissioners of the Treasury were authorized to 
make advances of public money for various useful public works and 
purposes, taking securities for the repayment thereof upon the" 
works, and the tolls and other proceeds derived therefrom, has been 
repesiled by the Public Works Loans Act, 1875 («), by which the 
Public Works Loan Commissioners have power to make loans for 
any of tho works mentioned in the first schedule to tho act to any 
person having statutory or other power to bon-ow for such purpose. 

Of Sectiritiea hy Railway Oompantea, 

By the Railway Companies Securities Act, 1866 (x ) — 

The term “railway” includes a tramway authorized by act of par- 
liament incoi'porating tho Companies Clauses Consolidation Act, 
M845. 

“ Railway company” includes every company authorized by act of 
parliament to raise any loan capital for the construction or working 
of a railway, or for any other purpose connected with tho conveyance 
by such company of traffic on a railway, either alone or in conjunc- 
tion Avith other purposes. 

The term “act of parliament” includes a certificate of the Board 
of Trade under any act of parliament {y). 

Evciy railway company is to register and keep registered at the 
office of the Registrar of Joint-Stock Companies in England, the 
name of their secretary, accountant, treasurer or ehief cashier for 
the time being authorized by thorn to sign instruments under the 
act ; or if tliey think fit the names of two or more such officers of 
the company so authorized, such officers or any one of them to be 
called the registered officer (z). 

Within fourteen days after tho end of each half-year (which is 
fixed by the act), the company is to make an account of its loan 
capital authorized to be and actually raised to tho end of that half- 
year, specifying the particulars described in part 1 of the first 


1826. 


1826. 

Intcriiretatlou. 


Rcelstratlon or 
nnrao of regis- 
tered ofllccr. 


Ilalf-yoarly ac- 
counts of loan 
capital to bo 
mode. 
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AcconntB may Ims 
inspected. 


Copy of loan 
capital account 
to be reglsterofl. 


Statement to bo 
(Icposlted oil 
mlsltig loan. 


rcnnltics. 


Declaration to be 
placed on mort- 
gages and bonds. 


scliednlo (a) (1827)} Board of Trade being empowered to pre- 
scribe the form of the accoimt (&). 

The loan capital half-yearly account may bo perused at all reason- 
able times, by any shareholder, stockholder, mortgagee, bond cre- 
ditor, or holder of debenture stock, or any person interested in any 
mortgage, bond or debenture stock of the company (c). 

A copy of the loan capital half-yearly account, certified and signed 
by the registered officer, is to be deposited with the registrar of 
joint-stock companies in England, within twenty-one days after the 
end of each half-year, and the company is at liberty to deposit like 
copies with the registrar of joint-stock companies in Scotland, and 
with the assistant-registrars of joint stock companies in Ireland (fQ. 

It is unlawful for any rmlway company to borrow any money on 
mortgage or bond, or to issue any debenture stock under any act of 
tlic session or passed after the end of the half-year to which their 
then hist registered loan capital half-yearly account relates, unless 
and iintiMhcy have first deposited with the registrar of joint-stock 
companies in England, a certified and signed statement specifying 
the particulars described iu part 2 of the first schedule ( 1828 )y nnd 
the foiTO of which account may be prescribed by the Board of 
Trade; and copies of lYluch may also be deposited iu Scotland 
and Ireland (e). 


Penalties are enacted against the company for breaches of the 
above regulations; and a general power is given to inspect the 
documents kept by the registrar or assistant-registrar under the 
act (/). 

A declaration m the form or to the ciTcct mentioned in the second 
schedule to the act ( 1829)9 to bo placed on every mortgage deed 
or bond given after the 21st January, 18G7, by a railway company 
for securing money borrowed by the company, and on every certifi- 
cate given after that day by a railway company for every sum of 
debenture stock issued by the company; the declaration being signed 
by two directors specially authorized, and appointed by the board of 
directors to sign such declarations, and by the company’s registered 
officer (p). And penalties are enacted against the breach of this 
regulation, and in case of the signature by any director or registered 
officer signing any declaration, account or statement under the act, 
knowing the same U be false in any particular ; or being otherwise 
guilty of any offence against the act (/*). 


(a) Sects. 4, 5. 
m Sect. 6. 

(<n Sect. 7. 

(a) Sects. 8, 9. 




«) Sect 10. 

) Sects. 11, 12. 
Sect 14. 

Secto. 16, 16, 17. 
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Nothing in the act, or in any account, statement or declaration Nothing to affect 
under it, affects in any action or suit any question respecting any 
loan, debt, liability, mortgage, bond or debenture stock, as between 
a railway company or any director or officer of a railway company 
on the one side, and any person or class of persons on the other 
side (t). And an account, statement or declaration under the act is 
not admissible as evidence in favour of a railway company of the 
truth of any matter therein stated (A;). 


Tlie particulars required to be specified in the half-yearly account 
under section 5 are — 

(1.) The statutes under the powers of which the company have 
contracted any mortgage or bond debt, existing at the end 
of the half-year, or have issued any debenture stock then 
existing, or under which any then existing mortgage or 
bond debt or debenture stock has been confirmed, or under 
which they have any subsisting power to contract any 
mortgage or bond debt, or to issue any debenture stock, 
either on fulfilment of any condition or otherwise. 

(2.) The amounts of the mortgage or bond debt or debenture 
stock thereby authorized or confirmed. ^ * 

(3.) AVhethcr or not by any such act or acts the obtaining the 
certificate of a justice or sheriff for any purpose, or the 
obtaining the assent of a meeting of the company, has been 
made a condition precedent to the exercise of tlie power 
thereby conferred, of borrowing on mortgage or bond, or of 
creating and issuing debenture stock. 

(4.) The date at which such condition has been fulfilled. 

(5.) The amount or aggregate amount under the powers of such 
act or acts actually borrowed up to the end of the half-year, * 
on mortgage or bond (distinguishing them), and then being 
an existing debt, and of debenture stuck actually issued up 
to that time and then existing. 

(6.) The amount or aggregate amount remaining to be borrowed. 

The second and every subsequent half-yearly account to show 
also, 

(7.) The items described in paragraphs (2) and (5) of this part 
of the present schedule for two consecutive Italf-ycars, and 
the increase or decrease of any of those items in the second 
of those half-years as compared with the first (/). 


1827. 

Fartlcalam of 
loan capitaL 


1828. 

The particulars to be stated as to the new borrowing powers Fsrticnian of 

new borrowlntr 

»rc — powen. 

(1.) The act of parliament conferring the poorer to borrow on 
mortgage or bond, or to issue debenture stock, either on 
fulfilment of any condition or otherwise. 


(i) Sect 18. 
(Jk) Sect. 19. 


( 1 ) •First Sched., Part I. 
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Decluatiun. 


(2.) The amount of mortgage or bond debt or debenture stock 
thereby authorized. 

(3.) Whetlier or not by such act the obtaining a certificate of a 
justice or sheriff for any piu'poso, or the obtaining of the 
assent of a meeting of the company, has been made a condi- 
tion precedent to the exorcise of the power thereby con- 
ferred of borrowing on mortgage or bond, or of creating 
and issuing debenture stock. 

(4.) The date at which such condition has been fulfilled (m). 

The declaration to be placed on mortgage deeds and bonds (each 
officer who signs declaring for himself) declares that the deed or 
bdnd is issued under the borrowing powers of the company as regis- 
tered on the day of , and is not in excess of the amount 
there stated as remaining to be borrowed ; with the necessary varia- 
tions. 


(m) First Sched., Fart II. 
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ADDITIONAL or AUXILIARY SECURITY (1882) a888). 

AGREEMENT or CONTRACT accompanied with a deposit 

(1841). 

ANNUITY (1881). 


ASSIGNMENT or ASSIGNATION a889). 

BACK BOND a841). 

BILL OF SALE. See Mortgage. 

Every affidavit (a), renewing the registration of a bill of sale, shall 
bear an adhesive common law stamp of the value of 5s. 

A copy of a bill of sale is not to bo filed in any court, unless the 
original, duly stamped, is produced to the proper officer (6). 


BOND, COVENANT or INSTRUMENT of any kind whatso- 
ever (c) — 

(1.) Being the only or principal or primary security for any 
annuity (except upon the original creation thereof by way of sale 
or security), or of any sum or sums of money at stated periods, not 
being interest for any principal sum secured by a duly-stamped 
instrument, nor rent reserved by a lease or tack. 

For a definite and certain period, so that the total amount to be 
ultimately payable can be ascertained, 

The same ad valorem duty as on a bond or covenant for such 
total amount. 

For the term oi life or any other indefinite period, * 

For every 5^., and also for any fractional part of 52.. of the 
annuity or sum periodically payable, 2s. fid. 

(2.) Being a collateral or auxiliary or additional or substituted 
security for any of the above-mentioned purposes, where the prin- 
cipal or primary instrument is duly stamped. 


(a) Bills of Sale Act, 1866, 29 & 
30 Viet. c. 96, s. 6. 

(ft) Stamp Act, 1870, 33 & 84 
Viet. c. 97, B. 67. It was held that 
ihe corresponding provision of 24 
& 25 Viet. c. 91, s. 34, did not 
prevent the giving in evidence of a 


bni of sale not duly stamped at the 
time of filing the copy, ii the defi- 
ciency of dnty and the penalty were 
paid. {^Bellamy v. Saull, 4 B. & 
S. 264; 32 L. J., Q. B. 366.) 

(e) Stamp Act, 1870, c. 97, Sch. 


F 4 


1830. 


1831. 


1832. 
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Where the total amount to be ultimately payable can be ascer- 
tained, 

The same ad valorem duty as a bond or covenant of the same 
kind for such total amount. 

In every other case, 

For every 51., and also for any fractional part of bl of the 
annuity or sum periodically payable, 6<f. 

BOND accompanied with a deposit of title deeds for making a 
mortgage, wadset or other security on any estate or property therein 
comprised. See Mortgagb. 


BUILDING SOCIETY (1848)^ 

1833. COGNOVIT. A mere cognovit requires no stamp (r2) ; but in 
certain cases it becomes liable to be stamped as an agreement. To 
create this liability, it seems that there must be mutuality in the 
agreement (s) ; and no liability arises by a mere stipulation that the 
defendant will take no advantage of the giving of the cognovit before 
declaration (/), or that time shall be given for payment ( g), or that 
in default of payment on a certain day the plaintiff may sign final 
judgment and issue execution (h ) ; though where the cognovit pro- 
vided for payment of the debt by instalments, a stamp was held to 
be necessary (t). 

COLLATERAL SECURITY (1882) 0846). 

CONDITIONAL SURRENDER 0841). 


COPYHOLD (1848). 

COVENANT for securing the payment or repayment of money or 
the transfer or retransfer of stock (1887). 

1834. COVENANT (I;). Any separate deed of covenant (not being an 
instrument chargeable with nd valorem duty as a conveyance on sale 
or mortgage), made on the sale or mortgage of any property and re- 
lating solely to the conveyance or enjoyment of, or the title to, the 
property sold pr mortgaged, or to the production of the muniments 
of title relating thereto or to all or any of the matters aforesaid : 

Where the ad valorem duty in respect of the consideration, or 
mortgage-money, does not exceed 10s., 

A duty equal to the amount of such ad valorem duty. 

In any other case, 10s. 


(d) Amee v. HilU2 B. & P. 160. 

(e) Per Taunton, J., Green v. 
Gray^ 1 Dowl. F. C. 160. 

(/) Green v. Gray^ supra. 

(p) Jay T. Warren^ 1 C. & P. 
6.^2; MorUy v. Ball^ 2 Dowl.*P. C. 
494. 


(A) Bray v. Haneon^ 8 M. & W. 
668; but see Amee v. sum. 
(i) Beardon v. Sreabey^ 4 East, 

18 A 

(i) stamp A«t, 1870, 38 & 34 
Viet. c. 97, Sched. 
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DEBENTURE for secaring the payment or repayment of money 
or the transfer or retransfer of stock. See Mortgage. 

DEED containing an obligation to infeft any person in heritable 
subjects in Scotland, under a clause of reversion, as a security for 
money (1841). 

DEFEASANCE of any conveyance, disposition, assignation or 
tack apparently absolute, but intended only as a security for money 
or stock (1841). 

DEPOSIT of title deeds (1841). 

DISCHARGE a840). 

DISPOSITION (1841). 

DUPLICATE (1) or counterpart of any instrument, chargeable with 
any duty. 

Wlierc such duty docs not amount to five shillings, 

, The same duty as the original instrument. 

In any other case, 5s. 

The duplicate or counterpart of an instniment chargeable with 
duty (except the counterpart not executed by the lessor or grantor 
of a lease), is not deemed duly stamped unless stamped as an original 
instrument, or unless it appears by some stamp thereon that the full 
duty has been paid on the original instrument (m). 

EIK to a reversion (1841). 

EXEMPTIONS. Instniments for the sale, transfer or other dis- 
position, either absolutely or by way of mortgage or otherwise, of 
any ship or vessel, or any part, interest, share or property of or in 
any ship or vessel (n). 

And see Building Societies (1848) ; Land Tax Securities 
(1823). 

FOREIGN SFiCURITY. See Mortgage (1849).. 

FURTHER CHARGE a841) (1848). 

FUTURE ADVANCES (1848). 

HERITABLE BOND 0841). 

INSURANCE 0843). 

MARKETABLE SECURITY (1887) (1842). 

(0 Stamp Act, 1870, c. 97, Sch. (A)*Stamp Act, 1870, Sched. 

(m) Id. and s. 93. ** General Exemptions.’’ 


1836. 


1836. 
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1837. 


1838. 


1839. 


1840. 


MORTGAGE (o) a841), BOND, DEBENTURE, COVENANT, 
WARRANT OF ATTORNEY to confess and enter up judgment^ 
and l!X)REIGN SECURITY of any kind (except mortgage of any 


stock or marketable security): 

(1.) Being the only or principal or primary security for 
The payment or repayment of money not 
exceeding 2bL #. 

Exceeding 


d. 

8 


25/. and not 

exceeding 

50/. 


1 

3 

50/. 


100/. 


2 

6 

100/. 

If 

150/. 


3 

2 

150/. 

1, 

200/. 


5 

0 

200/. 

,, 

250/. 


6 

3 

250/. 

»» 

300/. 


7 

6 

300/. 





100/. and also for any fractional 

part 




2 6 


Mortgacik of any stock or marketable security (j^): 

For every 5,000/. and also for any fractional 
part of 5,000/. of the amount secured . . 10 0 

(2.) Being a collateral or auxiliary, or additional or sub- 
stituted security, or by way of further assurance 
for the above-mentioned purpose, where the prin- 
cipal or primary security is duly stamped: 

For every 100/^, and also for any fractional part 
of 100/. of the amoimt secured . . .06 


(3.) Transfer, Assignment, Disposition, or Assigna- 
tion of any mortgage, bond, debenture, covenant, 
or foreign security, or of any money or stock 
secured by any such instrument, or by any war- 
rant of attorney to enter up judgment, or by any 
judgment (1845) : 

For every 100/., and also for any fractional part 
of 100/. of the amount transferred, assigned, 

or disponed 0 6 

And also where any further money is added to 
the money already secured.... The same duty 
as a principal security for such further money. 

(4.) Reconveyance, Release, Discharge, Surrender, 
Resukrendek, Warrant to vacate, or Re- 
nunciation of any such security as aforesaid, or 
of the benefit thereof, or of tiie money thereby 
secured (except release or discharge of a mortgage 
of stock or marketable security which is not 
chargeable with any ad valorem duty) {p)*. 

For every 100/., and also for any fractional part 
of 100/. of the total amount or value of the 
money at any time secured • , . . .06 


(e) Stamp Act, 1870,c. 97,Sched. (p) Stamp Act, 1871, c. 4, s. 6. 
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The term mortgage, means (q) a security by way of mortgage for 
the payment of any definite and certain sum of money (r) adranced 
or lent at the time, or previously due and owing or foreborno to bo 
paid, being payable, or for the repayment of money to be thereafter 
lent, advanced or paid, or which may become due upon an account 
current together with any sum already advanced or duo, or without, 
as the case may be ; and includes conditional surrender by way of 
mortgage, further charge, wadseti and heritable bond, disposition (s), 
assignation, or tack in security, and eik to a reversion of or affecting 
any lands, estate or property (Q, real or personal, heritable or 
moveable, whatsoever ( 1843 ) : 

Also any deed containing an obligation to infeft any person in 
an annual rent, or in lands or other heritable subjects in Scotland 
under a clause of reversion, but without any person^ bond or obliga- 
tion therein contained for payment of the money or stock intended 
to bo secured: 

Also any conveyance of any lands, estate or property, in trust, to 
be sold or otherwise converted into money, intended only as a secu- 
rity, and redeemable before the sale or other disposal thereof, either 
by express stipulation or otherwise ; 

Except where such conveyance is made for the benefit of creditors 
generally or of creditors specified, who accept the provision made 
for payment of their debts in full satisfaction thereof, or who exceed 
five in number : 


iq) Stamp Act, 1 870, c. 97, s. 105. 
(r) The definite and certain sum 
of money here referred to is the 
principal sum secured without re- 
gard to interest, although interest 
be secured from a day prior to the 
date of the security; provided, it 
seems, it do not appear on the deed 
that interest was then duo. Held 
as to 65 Geo. 3, Barker v. Smark, 
7 M. & W. 690 ; on a bond, Davies 
Y. Heathy 3 C. B. 9H8. And, under 
the same act, without regard to 
money which the mortgagee in that 
character is entitled to receive, and 
which is only a charge on the ]iro- 
perty, and does not constitute a debt 
recoverable at law between the par- 
ties. Such are costs incurred in re- 
covering the debt with interest 
d. Soruton v. Snaith, 8 Bing. 146; 
1 Moore & S. 230); taxes payable 
in respect of the mortgaged pro- 
perty or debt, and interest {Doe d. 
Mereeron v. Bragg^ 8 A. & E. 620) ; 
costs incurred in the renewal of 
leases or otherwise v. 

TStrtle, 11 M. & W.661; 3 Nev. 


& F. 644; 1 D. & L. 473; Ijgsaght 
( Lessee of) v. Cuneady, 10 Ir. L. U. 
2G9); and premiums on policies 
and costs of obtaining new policies. 
{Lawrence v. Boston, 7 Exch. 28; 

21L.J.,Ex.49(1843) ) And the 

stamp was held suflicient, though 
an uncertain sum not otherwise re- 
coverable was charged, where it was 
not shown that the amount of it 
with the principal debt would ex- 
ceed the sum for which the deed 
was stamped. {Paddon v. Bartlett, 
2 A. & E. 9; 6 N. & M. 1. See 
also Watson v. Macquire, 6 C. B. 
83G.) 

(«) This is a technical word, 
which refers only to a Scotch in- 
strument. {Harris v. Birch, 9 M. 
& W. 691.) 

(f ) A policy of insurance is pro- 
perty within the Stamp Act. ( Cald- 
welt V. Damson, 6 Exch. 1; 65 
Geo. S, c. 184.) So of the good- 
will of a trade. {Potter v. Ommis- 
sioners of Inland Benenue, 10 
Exclf. 147.) 


1841 . 

What tnstramer.ts 
Included under 
“ mortgage." 


Obllgatlim to 
Infeft. 


ConTSyam^ in 
trust for sale. 
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Defetfuce, fto. 


Agreement with 
depoilt of doede. 


Depoeit under 
LondTranafcr 
Act, 1862. 


Real burden in 
fiiootlaiid. 

1842 . 

Duty on tnuefer 
of etock. 


1843 . 

Duty on security 
for future ad- 
vanoee. 


Aho any defoasance, letter of reversion, back bond, declaration 
or other deed or writing, for defeating or making redeemable, or 
explaining or qualifying, any conveyance, disposition, assignation or 
tack of any lands, estate or prdperty, whatsoever, apparently abso- 
lute, but intended only as a security: 

A l9o any agreement, contract or bond, accompanied with a deposit 
of title deeds for making a mortgage, wadset or any such other 
security or conveyance as aforesaid, of any lands, estate or property, 
comprised in such title deeds, or for pledging or charging the same 
as a security (u) : 

7/its includes an agreement or memorandum in writing, relating 
to the deposit of a land certificate under the Transfer of Land Act, 
1^62, for the purpose of creating a lien on the estate and interest of 
the depositor (v): 

Aho any deed whereby a real burden is declared or created on 
lands or heritable subjects in Scotland. 

A security {x) for the transfer or retransfer of any stock is to be 
charged with the same duty as a similar security for a sum of money 
equal in amount to the value of such stock ; and a transfer, assign- 
ment, disposition or assignation of any such security, and a re- 
conveyance, release, discharge, surrender, resurrender, warrant to 
vacate or renunciation of any such security shall be charged with 
the same duty as an instrument of the same description relating to 
a sum of money equal in amount to the value of such stock. 


(1.) A security (y) for the payment or repayment of money to be 
lent, advanced or paid, or which may become due upon an account 
current, either with or without money previously due, is to be 
charged, wlicre the total amount secured or to be ultimately re- 
coverable is in any way limited, with the same duty as a security 


for the amount so limited : 

(a) The liability to a mortgage 
stamp is not crated by a memo- 
randum with dc^it of title deeds 
by^ way of security, merely con- 
taining a record of the purpose for 
which the deposit was made. {Meek 
V. BaylUey 31 L. J., Ch. 448.) Nor 
by the delivery of a bill of lading 
and policy of insnrauco for goods, 
with a letter making them a secu- 
rity for advances, although the me- 
morandum confer a power of sale. 
{ HarrU v. Birehy 9 M. & W. 691; 
1 Dowl., N. S. 899 ; Attenboreughf 
BCy 11 Exch. 461; 25 L. J., Ex. 22.) 
«^or by a document confirming tdis- 
tresses and other proceedings by 
the lender respecting property, tbie 


deeds of which bad been previonsly 
deposited with him. {Pyle v. Par- 
U\dgey 15 M. & W. 20.) A bond 
has b^n held to be sufficiently 
stamped as a simple bond for the 
retransfer of stock, though accom- 
panied bv a collateral security iu- 
Bufficiently stamped; aud a bond to 
replace stock accompanied by a de- 
posit of title deeds is not liable to 
a mortgage stamp as a bond for 
making a mortgage. {Blair v. 
Omiondy 14 Q. B. 732; 14 Jur. 
191; held under like words in 48 
Geo. 3, c. 149, Sdied. Mortgage^ 
(v) 25 & 26 Viet. c. 53, s. 73. 

(ar) Stamp Ach 1870, c. 97,1.106. 
(y) Id. 8. 107. 
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(2.) Where such total amount is unlimited, the security is to be 
available for such an amount only as the od valorem duty impressed 
thereon extends to cover : 

(3.) Provided that no money to be advanced for the insurance of 
any property comprised in any such security against damage by fire, 
or for keeping up any policy of life insurance comprised in such 
security, or for effecting in lieu thereof any new policy, or for the 
renewal of any grant or lease of any property comprised in such 
security, upon the dropping of any life whereon such property is 
held, shall be reckoned as forming part of the amount in respect 
whereof the security is chargeable with ad valorem duty. 

A security (s) for the payment of any rent^ebarge, annuity or 
periodical payments, by way of repayment, or in satisfaction or dis- 
charge of any loon, advance or payment, intended to bo so repaid, 
satisfied or discharged, is to be charged with the same duty as 
a similar security for the payment of the sum of money so lent, 
advanced or paid. 

No transfer (n) of a duly-stamped security and no security by way 
of further charge for money or stock, added to money or stock pre- 
viously secured by a duly -stamped instrument, is to be charged with 
any duty by reason of containing any furtlicr or additional security 
for the money or stock transferred or previously secured, or the inte- 
rest or dividends thereof, or any new covenant, proviso, power, stipu- 
lation or agreement in relation thereto, or any further assurance of 
the property comprised in the transferred or previous security. 

(1.) Where (6) any copyhold or customary lands or hereditaments 
are mortgaged alone by means of a conditional surrender or grant 
(2138), the ad valorem duty is to be charged on the surrender or 
grant, if made out of court, or the memorandum thereof, and on the 
copy of court roll of the surrender or grant if made in court : 

(2.) Where any copyhold or customary lands or hereditaments are 
mortgaged together with other property, for securing the same money, 
or the same stock or funds before mentioned, the ad valorem duty is 
to be charged on the instrument relating to the oth^ property ; and 
the surrender or grant or the memorandum thereof, or the copy of 
court roll of the surrender or grant, as the case may be, is to be 
charged with duty as if the surrender or grant were not made upon 
a mortgage; but such last-mentioned ^uty shall not exceed the 
said ad valorem duty. 

An instrument (c) chargeable witli ad valorerU duty as a mortgage 
is not to be, charged with any other duty by reason of the equity of 
redemption in the mortgaged property being thereby conveyed or 

(}) Id. a. 110. 

(a) Id. 8. 111. 


1844. 

Duty on lecaiily 
for rent^dmae, 
Ac, 


1846. 

Duty on tnnsfer 
ol security. 


1846. 

Duty on mort- 
Ruffesof copyholds 
alone. 


With other 
property. 


1847. 

Duty on settle- 
ment of equity 
of redemption. 


(a) Id. 8. 108. 
(a) Id. 8. 109. 



1178 


AFPISNDIX. 


1848. 

Dotj oil Becorltlei 
to building lucle- 
tlflS. 


1849. 

Henning of 
"foreign secu- 
rity.- 


I860. 

rtntlfy. 


1861. 

Power to stamp 
foreign KGUritlei. 


limited in any other manner than to, or in trust for, or according to 
the direction of, a purchaser (? mortgagor). 

The exemption {d) from stamp duty conferred by the act of the 
sixth and seventh years of King William the Fourth, chapter thirty- 
two, for the regulation of benefit building societies, shall not extend 
to any mortgage to be made after the passing of this act, except a 
mortgage by a member of a benefit building society for securing the 
repayment, to the society of money not exceeding five hundred 
pounds. 

The tcrm(8) foreign security** means and includes every security 
for money by or on behalf of any foreign or colonial state, govern- 
ment, municipal body, corporation or company, bearing date or 
signed after the 3rd day of June, 1862 (except an instrument charge- 
able with duty as a bill of exchange or promissory note), — 

(1.) Which is made or issued in the United Kingdom (/) ; or 

(2.) Which, the interest thereon being payable in the United 
Kingdom, is assigned, transferred or in any manner negotiated 
in the United Kingdom. 

Every person (g) who in the United Kingdom makes, issues, as- 
signs, transfers or negotiates any foreign security, not being duly 
stamped, shall forfeit the sum of twenty pounds. 

The commissioners (A) may at any time, without reference to the 
date thereof, allow any foreign security to be stamped without the 
payment of any penalty, upon being satisfied in any manner that they 
may think proper, that it was not made or issued, and has not been 
transferred, assigned or negotiated within the United Kingdom, and 
that no interest has been paid thereon within the United Kingdom. 

RECONVEYANCE 0840). 

RELEASE (1840). 

RENUNCIATION (1840). 

RESURRENDER (1840). 

SETTLEMENT of equity of redemption (1847). 

STOCK (1837)0842).* 

SURRENDER (1840) (1841). 

(<0 StampAct,1870,c.97, 8.112. 1 Ex. Div. 242. 

(s) Stamp Act, 1871, c. 4, s. 2. (g) Stamp Act, 1871, c. 4, s. .8. 

* (/) See GrenfeU v. OnfMfiis- (A) Stamp Act, 1870, c. 97, s. 11 5. 

doners gf Inland Eevenue, L. R., 
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TACK IN SECURITY (1841). 

TRANSFER (1846). 

TRANSFER OF LAND ACT (1841). 

WADSET (1841). 

WARRANT OP ATTORNEY (£) to confess and enter up a judg- 
ment given as a security for the payment or repayment of money or 
for the transfer or retransfer of stock. See MoRTaAOE. 

WARRANT TO VACATE (1840). 

(i) The defeasance on a warrant an agreement. (Ounftkome r, HoU 
of attorney is part of it, and does hen^ 1 B. & P., N. R. 279.) 
not require an additional stamp as 
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ACCESSORY. See Pledge. 

ACCIDENT, 

omission by, of requisites of mortgage may be supplied, 13. 

ACCOUNTANT, 

has specific lien, 198. 

ACCOUNTS. See Costs ; Intebest ; Mobtoagbe | Rents. 
where absent incumbrancers bound by. ii. 920. 
when remainderman bound by, ii. 920. 
when mortgagor and his assignee bound by, ii. 921. 
insolvent, heir and marrie<l woman, ii. 921. 
transferee and surety, ii. 922. 
co-defendants, ii. 922. 

whore accounts may bo opened or surcharge and falsified, ii. 923. 
wlicn opened between solicitor and cUcut, ii. 93.3. 
when particular statement of error necessary, ii. 924. 
when errors eorreeted or offered to bo corrected, ii. 924. 
amount of error not material, ii. 924. 
not purged by set-off of errors, ii. 924. 

whether several accounts surcharged by errors in some, ii. 924. 

when settled account proved, ii. 925. 

prayer for, is equivalent to offer to pay balance, ii. 925. 

Against mortgagor^ 

mortgagee entitled to immediate account, ii. 925. 

how far debt proved by production of security, ii. 925. 

when evidence of payment or inquiiy nccessaiy, ii. 925, 926* 

what entries in books admissible, ii. 926. 

evidence of debt to solicitor for costs, or money lent, ii. 920. 

where no account of pendente litCj ii. 927. 

account of rents received by heir, ii. 927. 

no account of rents against mortgagor or persons claiming under him or 
receiver, ii. 927, 928. 

right to rents and growing crops when mortgagee is ont of possession, ii. 928. 
of payments to mortgagee without notice of assignment, ii. 930. 

Against nwrtgagee^ 

no account against hand fide purchaser of security as to pnrehase-monev, 
ii. 930. 

rule of civil law upon this subject, ii. 9.31, n. • 

where assignee takes snbject to liabilities of former owner, ii. 931. 

or is in confidential relation with mortgagor, ii. 931. 

or is tenant for life or surety, ii. 932. * 

effect of cesser of confidential relation before pnrehase, ii. 932. 

whether mortgagee after payment is trustee within rule, ii. 933. 

where inquiiy as to circumstances of assignment, ii. 938. 

manner of charging creditors who bay from themselves, ii. 934. 

how evidence taken as to state of aixJounts, ii. 934. 

where creditor's books admitted as evidence, if. 935. 

Against mortgagee in possession. See Fossebbion. 
mast be diligent, ii. 935. 
accounts for rents dnring possession, ii. 985. 
how far pawnee accounts for profits, ii. 986. 
where mortgage is in form of trust, n. 936. 
where mortgagee is liable for not taking possession, ii. 9.37. 
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ACCOUNTS— 

Agaimt mortgagee in poseeenot^eontinved, 
trastee only doling poasession, ii. 936. 

mortgagee most account to owners of equity of redemjytion, ii. 937. 
when liable to account to puisne incumbrancer, ii. 987, 938. 
where allowed surplus rents paid to mortgagor, ii. 938. 
where chargeable with surplus rents, ii. 938. 
apportionment of rent under erroneous lease, ii. 938. 
account between execution creditors where prior incumbrancers, ii. 938. 
how guardian being assignee of moi^ge accounts, ii. 939. 
solicitor paying client’s mortgage^ ii. 9H9. 

mortgagee in possession must generally account to mortgagor, notwithstanding 
assignment^ ii. 939. 

how crc()itor accounts where he is at first receiver, ii. 940. 
assignee of tenant for life of equity of redemption does not account as mort- 
gagee in possession, ii. 940. 
account in case of fraudulent conveyance ii. 940. 
how elcgit creditor accounts, ii. 941. 
account against crown, ii. 941. 
when occupation rent charged, ii. 943. 
when account of rents given on pleadings, ii. 942. 
no account of rents after redemption, ii. 943. 
form of account against mortgagee in possession, ii. 943. 
possession as mortgagee must be shown, ii. 943. 
effect of possession under agreement or foifoitnre, ii. 944. 
when mortgagee must account according to actual value, ii. 944. 
mortgagor shonld give notice that estate can be made more productive, ii. 944. 
for what rent mortgagee accounts, ii. 945. 
what Myments for estate allowed to mortgagee, ii. 945. 
when insurances, ii. 946, 947. 

rights and liabilities of mort^igce when in possession, ii. 948. 

when in possession of mines, ii. 949. 

liability as to repairs, ii. 949. 

when be may be paid for improvements, ii. 950, 951. 

Tailing foith reets^ 

how accounts against mortgagee are usually adjusted, ii. 967. 
bow taken with rests, ii. 957, 958. 
when rests directed, ii. 958. 

when not directed though possession taken without arrear of interest, ii. 958, 
959. 

generally no liability to rests if none when possession taken, ii. 959. 
otheiwise when account settled, ii. 059. 

when mortgagee in occupation is within principle os to rests, ii. 960. 

forms of directions to make rests, iL 960, n. 

adverse claimant subject to rests, ii. 960. 

rests must be directed by decree, ii. 960. 

ground for, ought generally to be laid in pleadings, ii. 960. 

where ordered in othcL* cases, ii. 961. 

ordered, if mortgagee state accounts falsely, ii. 961. 

where on footing of a fonner decree, ii. 961. 

application of receipts bqtvrcen dates of rests, ii. 961. 

how terms of decree for, carried out,.!!. 961, 962. 

Carrying on aocounte, 

accounts carried on, if rents received after certificate, ii. 962. 
how mortgagee accounts subsequently, ii. 963. 
further account necessary by receipt of rent after default, ii. 963. 
course when profits received at irr^nlar periods, doubtful, ii. 963. 

ACCRETIONS, 

■ to seenriiy, right of mortgagee to, 306. 

^ pledgee, 306. 

• * 
ACKNOWLEDGMENTS. See LiifJTATiOKSi 
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ADMINISTRATOB. See Ezbcutob. 

ADMIRALTY DIVISION, 

Inrisdiction of, over clfdms mortgagees of diips, 64. 
bottomry bonds enforceable in, 86. 

order of Admiralty Court, for payment of money had force of judgment, 119, 

120 . 

sales by, 522. 

ADMITTANCE, 

nature of surrenderee’s interest, before, 21. 

lord cannot compel mortgagee to take, except by custom, 22. 

ADVOWSON, 

mortgagee of, entitled to sale and foreclosure, 516. 

AGENT. See Factor; Banker and Bill Broker; Partner. 
specific lien of, against principal, 213, 214. 
lien of ship’s husband, master of ship, and army agent, 214. 
how far agent has general lien, 214. 
cannot generally pledge principal’s property, 289. 
exceptions to rule, 289. 
may tender debt for principal, ii. 794. 
effect of purchfum of incumbrance by, iL 932. 

AGISTMENT, 

of cattle, no lien for, 180. 

ALDERNEY, 

a home port, 97. 

ALLOWANCES. See Pat. 

ANNUITANT, 

remedy of, with power of entry, 327. 

ANNUITY, 

with clause of repurchase, effect of, 20. 
circumstances indicative of loan, 21. 
when included in ** rents” in judgment acts, 471. 
rules as to interest on arrears of, ii. 989, 993. 
decree for redemption of, ii. 1045. 

anticiir£:s£, 

nature and effect of, 4, n. 

APPARENT POSSESSION, 

what is, under Bills of Sole Act^ 54. 

APPROPRIATION. See Payment. 

of general payments, rules as to, it 798 — 801. 

ARBITRATOR, 

has specific lien, 198. 

ARMY AGENT, 
lien of, 214. 

ARREARS, 

mlos as to interest on, ii. 974 — 978. 

ASSIGNEE. See Aocountb; Parties. 

of mortgagor, right of, to redeem, iL 764—767. 
of security, roles as to accounts against, ii. 930. 
right of, to costs, ii. 1000. ■ 

ASSIGNMENT. t9ee Equitable Assignment j Costs ; Mortgage ; 
Transfer OF. 

ASSUMPSIT, ^ 

^ where mortgagee may sue in, 873. * 

where pawnee may sue in, 374. • 
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ATTACHMENT OF DEBTS. See Garnishee Obdek. 

ATTESTATION, 

of warrant of attomoy, how made, 111 — 114: 

ATTORNEY. See Solicitor; Warrant ov Attorney. 
attestation by, of warrant of attorney. 110 — 114. 
lien of, upon fruits of judgment, 158 — 167. See Liens. 
and client, opening accounts between, ii. 923. 

ATTORNEY-GENERAL, 

where he should^e party to mortgage suit, il. 887, 899, 906., 
costs of, claiming ineffectually on behalf of crown, ii. 1028. 

ATTORNMENT. See Mortgagor; Mortgagee; Rents. 

to mortgagee, or under judgment, excepted from attornments void under 
11 Geo. 2, c. 19. .440, n. 
mortgage good against tenant without, 440. 
remedies under tenancy created by, 446. 
devise of mortgaged estate whcre*mortgagor had attorned, 449. 
effect of, by mortgagors holding moieties, 449. 

notice to tenant after mortgage without attornment or consent insuilifient, 451 . 

AUCTIONEER, 

has specific lien, 198. 

AUSTRALIA, 

liens on wool and mortgages of cattle in, 25, n. 

BANKER, 

entitled to general lien, 218. 
under general law merchant, 219. 

lien of, in respect of bills discounted or accepted, 218 — 220. 
none for deficiency of private account against trnst account^ 220. 
where he may pledge customers’ negotiable securities, 297. 

BANKRUPTCY. See Priority by Statute. 

no lieu on proceedings in, or on books or certificate of bankrupt, 182. 
nor in favour of trustee on dividend, 182. 
scenrities relating to affairs of bankrupt, 252, 253. 

jurisdiction in, over pay and pension of naval, military, and civil officers, 256. 
statutoiy scenrities by bankrupt’s tmstcc, 280. 
trustee in, of mortgagor may be sued, ii. 887. 

Proofing 

right of proof, in respect of vendor’s lien, 526. 

creditor proving for whole debt must generally give np security, 530. 
when creditor is entitled to full benefit of security, 580. 
garnishee order makes bolder a secured creditor, 531. 

rule in bankruptcy applies in administration and in winding-up of companies, 
531. 

exception of mie as to proof, where scenrity is on estate of another, 532. 
application of exceT>tion, 582—534. 

where debt is contracted without anthority of creditor, 534. 

cases of joint and separa^ debts and estates, 534. 

where consideration for debt proved w'as interest on secured debt, 535. 

Bccnritv abandoned by proof without disclosure, 535. 

after election, proof not to be retracted, 535. 

, where part of estate is unsaleable, 535. 

where different securities are given for further char^, 536. 
where creditor has securities belonging to debtor of bankrupt, 636. 
where assignees ordered to endorse deposited bill, 536. 
proof where surety applies for sale, 536. 
proof and payment on sale by annuity creditor, 586. 

•proof by secured creditor desiring to vote for assignees, 687. 

# assigneeS^iaDnot abandon mortgaged property except for beneft of creditora, 

. • BS7. 
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BANKRUPTCY — continued. 

Proof in — contiDUod. 
act of, does not create notice, 587* 

effect of Fines and Recoveries Act upon dcibctire assnrance by bankrupt, 
ii. 696-598. 

trnstee in, of mortgagor may redeem, ii. 770. 

conrt of, has jurisdiction over priorities, ii. 674. . 

right of mortgagee seeking relief in, to interest, ii. 974. 

benefit building SOiblETIES ACT, , 

committee cannot deposit deeds of members, 264. 

powers of borrowing of, 264ir 

redemption under, ii. 781t 

liability of borrowing member, ii. 782— 785. 

right of company horrowing of building society to redeem, ii. 785. 

jurisdiction of courts of equity not affected by act, ii. 785. 

effect of redemption suit by member of, ii. 786. 

monthly payments to, charge of, affects franchise of owner, 443, n. 

receipt under, revests estate, ii. 1068. , ' 

BILL BROKER. See Bankeh. 

^ where he may pledge bills held for discount, 298. 
not for money already due, 298. 

cannot mix customer’is bills and pledge in bulk except by custom, 298. 

BILL OP SALE, 

of diattels, effect of, 24. 

possession of creditor not necessary for validity of, 24. 

but continued possession of debtor fraudulent, unless notice to holder, 24. 

what instruments mcluded in, under Bills of Sale Act, 62. 

stamps on, ii. 1171. 

BILLS OF LADING AMENDMENT ACT, 
effect of, ii. 854, 866. 

BILLS OF SALE ACT, 
registration under, 48—58. 

where necessity for regisitration under, arises, 49. 
against whom not neccssaiy for validity of instrument, 50. 
effect of execution against unregistered bill of sale, 50. 
requisites of formal parts of bill of sale, 50, 51. 
where origiual schedule is lost, 52. 
form of affidavit of witness, 52. * 

where bill of sale subject to defeasance, condition or declaration of trust, 52. 
what included in terms *' bill of sale” and '* personal chattels,” 52 — 54. 
when personal chattels are in apparent possession of maker of bill of sale, 64. 
Irish act concerning, 55. 

whether registration under, avoided by creation of tenancy determinable on 
payment of debt, 55. 

renewal of registration, 56. • 

what property affected by, 67. 

BLEACHER, 

right of, to general lien, 200, n. » • 

BOND DEBTS, 

interest on, ii. 978. 

BONDS, 

relating to securities on property, stamps on, ii^ 1171. 

BOTTOMRY, 

nature and effect of contract of, 8, 86. 
how effected, 86. 

hottomiy bond, when aasignAble/ 8I|. 
requisites of, 85, 88, 89, 92. * 

what will operate as, 86. 

M. VOIi. IT. 4 O 
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BOTTOMRY — contimted. 

when execution may precede or follow loan, 8G. 

« favoured in law, 86. 
by what courts and law determined, 86. 
upon what it operatc's, 87. 
liability to, of freight, 87. 
when it may be made upon cargo, 87, 88. 
ship and freight liable Usforo cargo, 87. 
previous trai^ipment of cargo not necessary, 88. 
object of, is supply of necessities of ship, 85, 88. 
for what purposes money may and may not be raised npon, 89, 90. 
how far loan must have" been made in contemplation of bottomry, 90. 
when loan raised on personal credit, 90, 91. 
effect of lien by foreign law, 91. 
presumption in favour of, 91. 
where collateral security may ho taken, 91, 92. 

responsibilities compared with those of lender on infant’s estate under Hindoo 
law, 100, n. 

how far debtor to ship can lend on bottomry, 92. 

when Ixmd becomes payable, 92. 

how far particular voyage must be stated, 92. 

meaning of port of destination, 93. 

when intention to incur maritime risk implied, 93. 

when only on part of voyage, OX 

reservation of maritime interest, 93, 94. 

who may grant, 94, 95. 

foundation of power, 88, 04. 

effect of master's arrest, 95. 

how long master’s power available, 95. 

when consent of owners of sliip and cargo to bottomry necessary, 95, 96. 

managing owner can bind co- owners, 96. 

duty of master to advertise, 97. 

for what voyages bond may bo made, 97, 98. 

when voyage iiic<implcte or abandoned, 98. 

who bound by bond, 98, 99. 

how far agent of ship can lend on, 99. 

lender should inform master or owner of necessity for, 99. 

Tc^onsibilities of lender, 99, 100. 
priority of, ii. 649. See Prioiiitt. 
bond only discharged by total 1^, ii.881. 

BRISTOL BARGAIN, 
nature of, 240. 

BRITISH GUIANA, 

right by law of, of person who pays off debt, ii. 831, n. 

BROKER. See Bill Buokeb. 

entitled to general lica in certain cases, 216, 217. 
right of insurance broker, 217. 
where acting for agent, 217. 
under general law merchipit, 219. 

CALICO PRINTER, 

entitled to partial general lien, 200^ 

CALLS, 

unpaid, power of company to mortgage, 267, 268. 

CANAL COMPANY, 

notice of assignment of shares of, necessary, 541, n. 

CANdKBY, 

hoir far profits of assignable, 267. 



INDEX. 


1187 


The references are to the Pages. 

CAPTURE, 

of ship, affocts whole property without regard to rights of neutrals or others, 
ii. 881. 

4 ^ 

CARGO. See Bottomry ; Rerpondbintia. 

of whole ship will not pass by assignment of ship under " appurtenances,” G4. 

CARRIER, 

ground of his right to lien, 186. 
extent of his lien, 188. 
where general lien, 200. 

lien docs not extend to person of or clothes worn by passenger, 188. 
where it extends to stolon go<jds, 188. 
is only for price of carriage, 188. 
where stage coachman has privilege of, 188. 

CELUARER, 

has specific lien, 198. 

CERTIFICATE, 

of registry of ship cannot be pledged, 62. 

CERTIFICATED CONVEYANCER, 
has specific lien, 198. 

CESTUIS QUE TRUST, 

when right of accrues nnder Statntc of Limitations, ii. 737. 

right of, to redeem leaseholds in Ireland, ii. 767. 

when necessary parties to mortgage suits, ii. 907, 908. 

distinction where trustees of settlements have no funds, ii. 909. 

or estate is represented by infant heir, ii. 909. 

where ccstiiis quo trust under settlement are infants, ii. 909, 910. 

in rc<leiTiption suit where one mortgage only is in trust, ii. 910. 

where one of several ccstuis quo trust sues, others must bo joineil, ii. Oil. 

supposed distinction, between joint tenants and tenants in common not tenable, 

11.911. 

not necessary in suit by tmstce as to mortgage made under iMswor, ii. 912. 
in redemption by representatives of deceased trustee or by surviving trustee, 

11.912. 

in suit by several trustoes where ccstuis c^uc trust numerous and finctnating, 

11.913. 

scheduled creditors, ii. 913. 

where mortgage was in breach of trusty ii. 014. 

equitable tenant in tail where object is to sell estate, ii. 914. 

in suit by executor to realize debt due from eo-exceutor, ii.914. 

in suit for sale of settled estate, ii. 914. 

in suit by equitable mortgagee to enforce specific performance of sale under 
power, ii. 914. 

part-owner of debt secured to another person, ii. 915. 

CHARGE, • 

cfFcct of, 8. 

when created by corenant, agreement or bond, 77 — 80. 
admission of parol evidence to establish, 80, • 

CHARGING ORDER. See Stop Ordeb. 
nature and effect of, 116, 116. 
what property it affcc*.t8, 116, 116. 
how entitled and made, 116. 
how made absolnte, 117. 
may ho dischari^d or yaried, 117. 
order extends to all debtor’s interest, 116. ' 
effect of order nisi upon priority, ii. 668. 

CHARITABLE TEUSTS ACTS, 
securities nnder, ii. 1133. 


4 o 2 
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CHATTELS. See Fixtures. 

may be mortgaged or pledged withont writing, 23. 
effect of redcinise of, by mortgagee, 24. 

where chattels not existing, incomplete, or of uncertain nature, may bo mort- 
* gaged, 24, 25.. 

subsequent ratification or licence to take possession probably not now neces- 
sary, 26, 27. 

effect of mortgage of future chattels in equity, 26. 

intention must be shown to mortgage after acquired, 27. 

what are personal under BiUs of Sale Acts, 52. 

when mortgage may bring trespass or trover in respect of, 456. 

notice of securities on, when necessary, 538. 

redemption of, ii. 732. 

where redeemable on notice by mortgagee he must ^ve reasonable notice, 457. 
damages of mortgagor where reasonable notice not given, 457. 
mortgage of, as collateral security, ^ould preserve right to immediate sole, 
ii. 1046. 

CHOSES IN ACTION, 

how far included in stat. 13 Eliz., 227. 

equitable assignee of, takes subject to equities, ii. 647. 

CHRONOMETER, 

wheu it passes by mortgage of ship, 31. 

CLERK OF THE PPJACE, 

emoluments of, not assignable, 256. 

COACHMAKER, 

has specific lien, 198. 

CO-DEBTOR, 

has rights of surety under Mercantile Law Amendment Act, ii. 831. 

CfOGNOVIT. See Warrant of Attorney. 

provisions as to, under 1 A 2 Viet. c. 110. .110, 113. 
when liable to be stamped, ii. 1172. 

COLLATERAL ADVANTAGE, 
not allowed to mortgagee, 241. 

COLLATERAL SECURITY. See PoLicfY op Insurance. 

COLONIES, BRITISH, 

how far English mortgage law prevails in, 7, n. 

COMMISSION, 

of partition no lien on, 182. 
of ofliccr not assignable, 254. 

COMMISSIONER, 

for taking acknowledglnents has specific lien, 198. 
for taking evidence has lieu, 183. 

COMMISSIONERS CLAUSES ACT, 
securities according to, ii. 1133. 

COMMITTEE, 

of lunatic, his right to redeem, ii. 761. 

COMPANIES ACTS, 

production of documents niider. 213. 
statutory mortgages under, ii. 1137. 

COMPANIES CLAUSES CONSOLIDATION ACT, 
notice under, 548. 

COMPANIES, PUBLIC, 

effect of securities upon property of, 262— 268. 
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CONCEALMENT, 

of Becnritjr, a criminal offence, il. 728, n. 

CONDITION. See Redemption. 

effect of non-performance of, in mortgage, 11. 
proviso for repnrdiase upon non-performance of, 16, 16. 
where uphold, 15 — 17. 

* that conveyance shall be void or creditor reconvey on certain payment, 16. 
in settlement when construed as security, 19. 
effect of breach of, in mortgage of copyholds, 22. 
performed by payment before the day if accepted by creditor, u. 788. 
or by tender, ii. 788. 

CONDITIONAL SALE, 
or settlcmenl^ 15 — 19. 

operation of, may depend upon dicumstances, 18, 19. 

no foreclosure under, 20. 

evidence of intention in making, 18, 19. 

CONDITIONAL SURRENDER. See Copyhold. 
nothing passes by, till entry on roll, 21. 
how far lonl bound to accept, where made upon trusts, 20, 21. 
stamps on, ii. 1114. 

CONFIRMATION OF SALES ACT, 
soles under, 520. 

CONSIGNEE, 

when mortgagee of West India estate may receive commission as, ii. 956. 
CONSOLIDATION OF SECURITIES. See Priohity, Equitable. 
CONTRIBUTION, it 699—703. See Liability. 

CONVERSION, 

of mortgaged estate by sale under power, 497. 
of real estate intention must bo shown, 541. 

CONVEYANCE, 

purporting to be absolute when construed as mortgage, 13. 
with proviso for repurchase, effect of, 15. 

CONVEYANCER, 

has specific lion, 198. 

COPYHOLD, 

how mortgage of, is effected, 21. 

where copyholds are held for lives, 22. 

not included in stat. Westminster 2nd, 103. 

how far included in statute 13 Ellz., 227. 

are included in 27 Elis., 234. 

mortgagee of, may sue before admittance, 504. 

when re-admittance or entry of satisfaction necessary, ii. 1067. 

stamps on secniities relating to, ii. 1177. • 

COPYHOLD ACTS, 

securities under, ii. 1143. 

CORPORAL TOUCH, 

how far necessary to vest goods in consignee, ii. 863. 

COSTS. See Obdeb fob Payment of Money. 
evidence of debt to solicitor for, ii. 923. 
general right of mortgagee to, ii. 999, 1000. 
costs of proceedings in action, ii. 1009. 

costs in respect of several estates whore redemption only of one, ii. 1000. 
assignee of mortgagee acquires his right to costs, iL 1000. 
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COSTS — eontinued, 

right of defendants in snits concerning nnconscientions bargains, ii. 1001. 
firat mortgagee not entitled to indomnitj as against assignee of equity of re- 
demption, ii. 1001. 

costs where right to redeem or foreclose is donbtf nl, ii. 1003. 
mortgagee may lose right to, or be onlcrcd to j^ay costs, ii. 1002. 
but claim against mortgagee must bo included in inquiry, ii. 1002. 
order for costs against mortgagee not necessarily for personal payment, 
ii. 1002. 

direction to tax mortgagee's costs amounts to direction to pay, ii. 1003. 
objection to order, should be made at hearing, ii. 1003. 
where mortgagee made liable to costs, executors filing now bill have no costs 
till payment of first costs, ii. 1003. 

where moiitgagee liable to costs is insolvent he sluill not receive general costs, 
ii. 100.3. 

mortgagee liable to costs where guilty of misconduct or oppression, or has 
caused improper cxixsnscs, ii. 1003, i004. 
must not incur unnecessary costs, ii. 1005. 
liable for costs incurred by improper joinder of parties, ii. 1005. 
for costs incurred after fall payment or actual tender, ii. 1006. 
application that mortgagee may imy subsequent costs should bo made at 
hearing, ii. 1007. 

where notliing due at filing of bill, mortgagee bears all costs, ii. 1007. 
and costs of proceedings where overpaid, ii. 1007. 

mortgagee in possession has general right to costs of taking account, ii. 1008. 
where mortgagee or other accounting party loses vouchers, ii. 1008. 

Under decree for sale, 

costs generally paid with principal and interest ont of produce, ii. 1008. 
mere consent of mortgagee to sale will not deprive him of right to costs, 
ii. 1009. 

otherwise if mortgagee seeks remedy actively or claims more than is due, 
ii. 1009, 1110. 

where puisne incumbrancer is the means of securing fund his costs paid first, 
ii. 1010. 

mortgagee of term retains priority os to costs though reversion sold, ii. 1010. 
costs of owner of sliare of estate and his incuinbraiiecra go to first incum- 
brancer, ii. 1010. 

Costs of efpntahle martgagre, 

equitable mortgage or lien gives same right to costs as legal mortgage, 
ii. 1010. 

memorandum 'nccesHory-to give right to, on sale in bankioiptcy, ii. 1011. 

W'hero trustee of bankrupt may become liable to, ii. 1011. 

where memorandum will not cariy costs, ii. 1011. 

what memorandum Hufllcicnt, 1012. 

where memorandum lost, ii. 1012. 

right to, on application for leave to bid, ii. 1013. 

where mortgage is purchaser, ii. 1013. 

general right to, of lefidcr on bottomry, ii. 1013. 

Of iaeurnhrancers vnder Lands Clauses Act, ii. 1013 — 1016. 

Costs and exx»emcs disbursed, 
what costs mortgagee entitled to bo repaid, ii. 1015. 
mortgagee’s claim to, should appear on record, ii. 1016. 
allowance of costa disbursed is in discixition of court, ii. 1016. 
none in respect of improper or useless litigation, ii. 1017. 
when to mortgagee in tnist, ii. 1017. 
when mortgagee accepts money paid into court, ii. 1018. 
or resists n^einption on tefider, ii. 1018. 

in respect of advances for protection of fund without notice of security 
thereon, ii. 1018. 

of and incident to preparing mortgage not mortgai^’s costs, ii. 1018. 
mortgagee’s solicitor has no right tq. of nnsuccessful negotiation for security 
ii. 1018. 

otherwise where court authorizes mortgage of infant’s estate, ii. 1018. 
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COSTS — continued. 

Costs and expenses disbursed — continued, 
what included in agreement for coats of intended lender, ii. 1019. 
littbilitj of mortgagor and hia assignee to indemnify estate against costs of 
protecting title, ii. 1019. 

right of mortgagee to indemnity for legal and reasonable acts, ii. 1019. 
where person in respect of whose interest costs were incurred might have been 
a co-plaintiff, ii. 1020. 

mortgagee’s acts must have been reasonable, ii. 1020. 
where mortgagor liable for costs of assignnieut, ii. 1021. 
coats of mortgagee’s bankruptcy trustee, ii. 1021. 
of assignment by mortgagee, ii. 1019, 1021. 
of trusts created by mortgagee, ii. 1021. 

Incurred hy loss of deeds, 

liability of mortgagee for such costs, ii. 1022. 

(Jf assignment jtendente life, ii. 1023. 

Of reconreyance, 

generally borne by mortgagor, ii. 1023. 
where mortgagee or his heir is lunatic, ii. 1023. 
where he is trustee and lunatic, ii. 1024. 

whera estate devised to trustees or descended on infant, ii. 1024. 
of surrender or conveyance to equitable mortgagee, ii. 1025. 
arising out of suit to enforce improper agreement to assign, ii. 1025. 
out of improper assignment of debt, iL 1025. 

of suit for assignment brought against trustee of mortgagee, ii. 1026. 
right of mortgagee’s solicitor claiming lien to costs of mortgagor’s petition 
for delivery of deeds, ii. 1026. 

wlien mortgagor pays costs of order for delivery of deeds in courts ii. 1026. 
of trustees under settlement of equity of redcmjdion, ii. 1026. 
of parties inailo necessary by act of moiigagor, ii. 1027. 
of solicitor to suitor’s fund where guardian to infant defendant, ii. 1027. 

Of disclaiming jmrties, 
of representatives of insolvent estate, ii. 1027. 
general rights of disclaiming defendants to, ii. 1028. 
proper form of disclaimer, ii. 1028, 1029, 1031. 
rule where defendant has never claimed, ii. 1030, 1031. 
distinction where plaintiff’s applicatiou to defendant to pay debt alleged and 
denied, ii. 1031. 

where assignee disclaimed equity of redemption, but claimed another interest, 
ii. 1032. 

defendant need not prove absence of interest, ii. 10.33. 

where defendant obliged to go into evidence in support of disclaimer, ii. 1033. 
Chsts after j^tidgment, 

where they may bo added to debt, ii. 1033, 1034. 

Costs of solicitors, 

right of taxation in mortgage cases, ii. 1034. 

where trustee solicitor agrees with another to transact on agency terms, 
ii. 10.35. • 

in Admiralty, ii. 1035. 
how scale of, regulated, ii. 1036. 

On staying proceedings, • 

costs of subsequent incumbrancers on offer of puisne incumbrancer to pay 
debt, ii. 1036. 

of foreclosure suit dismissed where debt satisfied in another suit, ii. 1036. 
COUNSEL, 

effect of purchase of incumbrance by, ii. 932. 

COUNTY COURTS, 

judgments of, aided, 471. 

COUNTY COURTS ACT, 1865, , 

jurisdiction of, over foreclosure and redemption suits, ii.7l4, n. 

ordinary relation between, mortgagor and mortgagee nota tenaney within, 449. 
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COUNTY COURTS ACT, ISOb^eontinued. 

jadgmonts of, after execution aided in equity, 471. 

execution by bailiff of, 475, n. ^ 

equitable juriadiction of, over sccnritiei^ ii. 1151. 

COVENANT, 

for payment, not necessary part pf a mortgage^ 11, 12. 
may explain intention, 13. 
where it creates cliarge, 77 — 80. 

absolute, not to call in money for certain period, suspends mortgagee’s remedy, 
847, 348. 

where mortgagee may sue in, 371. 
whore implied in mortgage, 371, 372. 
mortgagee’s remedy where no covenant, 372, 373. 
assignee cannot sue on breach of })erHonal, 373. 
damages for breach of, to keep np policy, 373. 

in niortgitgo to building society to pay subscriptions, not oxtingnished by 
statutory receipt, 374. 

by mortgagor not implied in joint lease by him and mortgagee, 456. 
effect of, in joint lease by mortgagor and mortgagee, 45G. 
to pay on demand reasonable time most bo given, 457. 
when covenant to pay money to be charged is " estate” within judgment act, 
470. 

stamps on deeds of, relating to securities, iL 1172. 

CREDITORS, 

where general, of mortgagor may redeem, ii. 768—770. 

CROPS, 

and produce of, right to, 412, ii. 928. 

CROWN, 

right of, against pledgee, 69. 
salvage liens have priority gainst, 517. 
sale, where estate is vested in, 618. 
is subject to prior equities, ii. 664. 
priority of, ii. 664, 666. 

proceedings in case of extent after bankruptcy, ii. 664. 
mar^alling against, ii. 709. 
right of, to redeem in case of forfeiture, ii. 762. 
account of rents against, under extent, ii. 942. 

CROWN DEBTS, 

entered up against mortgagee paid off, where not available, 105. 

registration of judgments and securitieB for, 130.' 

of execution in respect of, 1 30. 

rights of crown as to, ii. 664. 

statutory discharge of, ii. 1170. 

in Ireland, ii. 1072. 

CURTESY, • 

tenant by, his right to redeem, ii. 760. 
must keep down interest, ii. 973. 

CUSTOM, * 

of London, as to sales docs not extend to pawns, 68. 

as to attachment of debts in Lord Mayor’s Court, 109, n., 480, 483, 464. 

DEATH. See Fbrbumption. ^ 

DEBT, 

. benefit of, passes by transfer of mortgaged estates, 6. 
right to call in may be postponed, 347. 
where mortgagee may sue in, 373. 
where pawnee may bring, 374. ^ 

mortgagee not bound to assign, ii. 1065. 
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DECREE, 

form of. in case of Ineacyi illegal agreement and frand, 370. 
in suits by first mortgagee, 870. 
where several mortgagees in succession, ii. 1088. 
where first mortgagee is part-owner of equity of redemption, ii. 1040. 
in redemption suit by puisnfi mortgagee where portions of estate previously 
mortgaged separately, ii. 1041. 

how company disputing security on shares as forfeited redeems, ii. 1041. 
bow benefit of set-off given to mortgagor, ii. 1041. 
where one estate mortgaged as surety for another, ii. 1042. 
where wife has separate right to redeem, ii. 1042, 1043. 
in cases of derivative mortgage, ii. 1044. 

where some co-owners agree to solo, and purchaser paj's off mortgage on 
entirety, ii. 1044. 

for redemption of annuity, ii. 1045. 

where mortgage comprises realty and personal chattels, ii. 1046. 

where security on policy contains trust of proceeds, ii. 1046. 

in suit by mortgagee on 1)ohalf of himself and other creditors, ii. 1046. 

prefatory matters and form of decreeing redemption and foreclosure, ii. 1047. 

on non-payment, ii. 1048. 

in case of sale, ii. 1048. 

where mortgaged estate sold under extent, ii. 1048. 

for sale, form of, ii. 1077 — 1079. See Sale. 

fonns of, in mortgage suits. Appendix ^ ii. 1112 — 1129. 

DECREE OR ORDER EOR PAYMENT OF MONEY. See Notice by 
Records. 

where it has force of judgment nnder judgment acts, 119. 

how process obtained, 119. 

what kind of judgment within act, 120, 121. 

when and how enforced, 121. 

nature of proceeding, 121. 

to what orders for costs act applies, 122. 

effect of ordora to enter up judgment for taxed costs, 122. 

where judgment is entered up on continent debt, 123. 

order must be for payment to creditor hirnsclF, 128. 

docs not apply to money ordered to be paid into court, 123. 

to orders of what courts judgment acts apply, 128, 125. 

DEEDS. See Solicitob, Lien of. 
mortgagee in fee entitled to, 306. 

termor for years not entitled to those relating to freehold, 307. 

right of mortgagee of tenant for life, 307. 

spedal grant of, or covenant to deliver, 307. 

how mortgagee may lose right to, for want of grant, 307, 308. 

effect of delivery of mortgage deed with object of transferring debt, 309. 

right of tenant for life subject to mortgage for term, 309. 

inortgagoo need not give up deeds till actual payment hr tender, 809. 

nor &und generally to produce them. 809. * 

right extends to drafts and copies, 810. 

rule extends generally to creditors holding deeds, and to holders of liens, 310. 

where mortgagee must produce them, 811. • 

where he pleads Stiitute of Limitations, 812. 

when plaintiff seeking production must show interest in, 312. 

when mortgagee excused from production, 312, 313. 

mortgagee must prexiueo where mortgagor was bound to do so, 313. 

no inspection in favour of intended transferees, 314. 

when rule as to production applies to colonial estate, 314. 

when doenmen'ts are not in power of mortgagee, 314. 

where estate is to be sold, 316. 

whether right to resist production applies to mortgage deed, 315. 
mortgage deed must be produced iq bankruptcy, 316, 316. 
order to produce memorandum of deposit at common law, 317. 
order for inspection under Evidence Amendment Act, 317. 
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T>lSEiD^^continueA. 

no production of deed where mortgagee has had 317. 
production for purpose of identification only, or for evideuco, 317, 318. 
right of mortgagee of remaindennan, 318. 

mortgagor cannot refuse production on ground of mortgagee’s privilege, 318. 

nor mortgagee against his cestui quo trust, 319. 

where no general right to production, none ordered on cross suit, 319. 

order to produce deed affects every thing depending upon it, 319. 

order for production of, on sale for recovery of crown debts, 522. 

effect of possession of, upon priorities, ii. 628. 

right of post^Kined inortgaget* to retain, ii. 628, 629. 

effect of redclivery of, by incumbrancer to mortgagor, ii. 630. 

effect of mortgagee’s neglect as to getting or giving up possession of, ii. 869. 

possessioH of, may be test of right, ii. 869. 

may be recovered at law by owner from bona fide purchaser without notice, 
ii. 870. 

mere possession of deeds by mortgagor will not postpone mortgagee, ii. 870. 
inference from mortgagee’s neglect to obtain or inquire for, ii. 870. 
surrenderee of copyholds not inquiring for, postponcil, ii. 871. 
where neglect is accompanied by fraud, ii. 871. 

effect of failure to obtain deeds by neglect or deceit of mortgagor, ii. 871. 

where mortgagor makes excuse for non-production, ii. 871. 

where mortgagor is not entitled to hold or is bound to retain dmls, ii. 872. 

where mortgagee obtains deeds with notice of im prosier custody, ii. 872. 

whero.mortgagee has given up deeds, ii. 873, 874. 

where it cannot be discovered how mortgagor obtained deeds, ii. 874. 

liability t6 costa incurred by loss of, ii. 1022, 1023. 

ordered to be delivered on payment of debt into court before settlement of 
accounts between mortgagee and sub-mortgagee, ii. 1044. 
duty of mortgagee to have them ready on redemption, ii. 1098. 
delivery provided for by decree and order to stay proceedings at law, ii. 1098. 
to what deeds mortgagor’s right extends, ii. 3098. 

where one iiiortgagcir redeems, mortgages transfci'red by single deed, ii. 1098. 
where only part of estate rcconvcyed, ii. 1098. 

]iurc}iascr’a right to, when money paid into court, ii. 10,98. 
as to affidavit of documents by mortgagee, ii. 1099. 
us to direction in decree for dclivciy of deeds, ii. lOSW). 

where foreclosure decree made without order against holder of deeds, ii. 1099. 
on sale of sh'ip in Admiralty title complete without delivery of register, ii. 1099. 
where no order for delivery of register against agent of foreign goveruinent, 
ii. 1099. 

ordered in case of British vessel, ii. 1100. 
inquiries where deeds are lost or stolen, ii. 1100. 
nature of compeiiMation allowed for loss of, ii. 1100. 

mortgagee directed to deliver ou oath atU^sted cotiics of destro^xd documents, 
ii. 1101. 

where deeds stolon, or cannot be found, ii. 1101. 

where deeds lost by ont of several mortgagees, whose representatives are not 
parties, ii. 1101. 

where deeds are retained by attorney of wife administratrix, ii. 1101. 
compensation may be given as general relief, though indemnity only asked, 
ii. 1102. 

scale of compensation, ii. 1102. 

DEFEASANCE, 

stamps on, ii. 1176. 

DEFECTIVE ASSURANCES, 

where defective legal operation of mortgage made good, ii. 694. 
where all interests are equitable, ii. 596. 

'^cro mortgagor with bod title aftenvards acquires new one, il. 606. 
effect of mortgagor's covenant for further assurance, ii. 596. 
where interest of conveying parties mistaken, ii. 696. 
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DEFECTIVE ASSURANCES A 

where defoctivo assurauce made by tenant in tall^ ii. 59G. 
pntvisions of Fines and Rocovcrica and Bankruptcy Acts as to, ii. 69f>, 597. 
where bankrupt not compelled to exorcise power of disposition under sect. 64^ 
ii. 598. 

where judgment debtor ordered to disentail, ii. 598. 

of shiptt not according to statute, formerly not helped in ec^nity, ii. 599. 

questions os to rights under, may bo settled in mortgage suits, ii. 599. 

DELIVERY OF POSSESSION. See Rbcon vkyanck ; Pledge. 
mortgagee bound to restore estate on redemption, ii. 1061. 

DEMAND, 

covenant to pay on, imports reasonable time, 457. 

DEMURRAGE, 

shipowner has no lien for, 195. 

DEIUVATIVK, 

mortgage, decree in case of, ii. 1044. 

where derivative mortgage made after decree, ii. 1015. 

DESTRUCTION, 

of security, clTcct of, ii. 881. 

DETERIORATION, 

moilgugce’s liability for, ii. 948. 

DEVISEE, 

of equity of redemption may redeem, ii. 771. 

DISCHARGE. See DwaTiiucTioN^; Fuadd ; Meroeu ; Payment ; PmoniTY, 
Losh of ; Release ; Stoppage in Transitu ; Waiver. 
how securities discharged, ii. 713. 

DISCLAIMER, 

where it gives right to costs, ii. 1027 — 10.33. 

where bill dismissed against defcndiyit Hliug, ii. 1107 — 1109. 

DISCOVERY, 

right to, In equity in cases of immoral securities, 248, 252. 

DISMISSAL, 

of redemption suit on non-payment, ii. 1105. 

where it operates as forcclosuiv, ii. 1106. 

in suit to redeem annuity, ii. 1 106. 

takes place where right of rcdoiiiption repelled, ii. 1106. 

or against defendant not liable to be foreclosed, ii. 1107. 

or if plaintiff refuse to ask for accounts, ii. 1038, 1107. 

against disclaiming defendants, ii. 1107. • 

when disclaimer suflicicut for the paqmsc, ii. 1 107—1109. 

DISTINCT SUMS, 

stamps on scenrities for, ii. 1 117. 

DISTRESS, 

neglect of rijjht of, gives no lien upon prr)cccds of sale of chattels, 158. 
rights of mortgagor and niortgagc^c to, under lease prior to mortgage, 411. 
where mortgagor remains in possession under agreement for tenancy. If 6. 
no tenancy by mere ]iower of, 448. • 

effect of, upoh goods of tcn.aiits in oominon, 449. 

mortgagee’s right to, not affected by transfer of mortgagor’s tenancy, 449 
tenant of mortgagor after mortga^ liable to, by mortgagor, 150, 452. 
mortgagee cannot distrain hpon him unless tenancy created, 451. 
what recognition of teiianc^r sufficient, 451, 452. 
distrainer of goods has no lieu after rcjilevin, ii. 813. 
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DISTRINGAS. 

when it should be placed on fund, 546. 

DIVORCE, COURT OF, 

order of, not a judgment within 1 & 2 Viet c. 113, semhle^ 120, and n. (Jl), 
DOCK WARRANT, 

indorsement of, will not pass property, ii. 855. 

DOWRESS, 

right of, to exoneration out of husband’s estate, ii. 684. 
right of, to redeem, ii. 769. 

DUPLICATE, 

instruments of soenrity, stamps on, ii. 1173. 

DYER, 

has specific bnt not general lien, 198, 200. 


ECCLESIASTICAL BENEFICES, 

cfaaiges u^n, forbidden by statute, 257. 

sequestration of« may be obtained by trustee in bankruptcy, 473. 

how affected by judgment acts, 472. 

how far warrant to enter up judgment on, is void, 472. 

provision for service of cure, 473. 

securities upon, under Gilbert’s Acts, ii. 1130. 

under Benefices Plurality Act, 1 & 2 Viet. c. 106, ii. 1131. 

under Ecclesiastical Dilapidations Act, ii. 1132. 

ELEGIT. See Execution; Judgment. 

why writ of execution against land so called, 103, n. 
natnre of interest of tenant by, 103, n. 
tenant by, may distrain, 471. 

EQUITABLE ASSIGNMENT, 
natnre and effect of, 8, 80. 
may be verbal or written, 81. 
holder of, subject to wilful default, fil. 
retjuisites of, 81, 82. 

rules as to concurrence of holder of fund, 82. 
statutory rule as to, and its effect, 83, 84. 

debtor with notice of, bound to pay assignee without iudcmnlty, 84. 
but only where his title is complete, 84, 

ESCHEAT, 

right of redemption in case of, ii. 762. 

«• ESTATE,” 

effect of word in mortgage of estate and undertaking, 267. 

ESTOPPEL, 

where mortgagor’s lease good by, 452. 

mortgagor’s iuten*8t by, pasSes by descent and purchase, 453. 

in case of copyholds, 453, n. 

no estoppel where mortgage disclosed, 453. 

how tenant may defend action by mortgagor without denial of title^ 463. 
where doctrine of, does not apply against tenant, 454. 

EVIDENCE, 

how scenri^ proved at hearing, 367. 

’ where witness becomes entitled to security, 368. 
when payment of consideration must be proved, 368. 
whdre validity of securiU doubtful, 369. 
practice where lunacy of mortgagor alleged, 369, 370. 
of debt and security, 867 — 870; ii. 925, 926. 
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EXCHEQUER, 

sales in, for crown debts, 621. 

EXECUTION. See Gabnibhbb Obdbb. 
against pledge, 69. 

registration of, in respect of crown debts, 130. 

registration of, under 28 & 24 Viet. c. 38 and 27 & 28 Viet c. 112. . 132. 
none against rolling stock or plant of railway company, 330. 
under Judicature Acts^ 466. 

where judgment subject to condition or contingency, 466. 
for a sum of money or costs, 467. 
how long writ is good, 467. 
renewal of, 467. 

how long issuable after judgment, 467. 

orders of court or judge enforceable as judgments, 468. 

by and against persons not parties to action, 468. 

what real estate may be taken under 1 & 2 Viet. c. 110, s. 11. .468. 

provision as to copyholds, 460. 

lands need not be described by metes and bounds, 469. 

right to, against tenn of years, 470. 

what personalty may be taken under judgment acts, 474. 

creditor must indemnify sheriff if he is required to sue, 475. 

effect of seizure by sberiff in case of goods and chattels real, 475. 

only goods in debtor’s possession can be seized, 476. 

and generally only what can be sold, 476. 

limit^ interest of debtor may be sold, 476. 

balance in hands of late ^enff cannot be taken, 476. 

property seized not available for creditor of execution creditor, 477. 

sheriff not comiiclled to sell where rent due, 477. 

execution against goods docs not prejudice hona fide title of tliird person 
without notice, 477. 

creditor under, may buy from sheriff, 491. 
effect of, upon creditor’s other remedies^ ii. 839, 840. 

EXECUTORS. See Tbustbbb. 
securities by, 281, 282. 

power to mortgage or pledge pcrsoualty, 287. 
what debts wiUiin power, 287. 

EXONERATION. See Liability. 

EXPRESS TRUSTS, 

under Limitation and Judicature Acts, 362 — 366. 

EXTENT. See Cbown; Cbown Debts. 

right of crown where mortgaged estate sold under, ii. 1048. 

EXTORTION, 

security obtained by, bad, 240. * 

jurisdiction over, not affected by repeal of nsnry laws, or by act relating to 
sale of reversionary interests, 240. 


FACTOR. See Bbokbb. 
specific lien of, 216. 
nature and extent of his lien, 216. 

how far ho mi^ht pledge principal’s goods before Factors Acts, 290. 

in case of tortious pledge, 290. 

direcdons not amounting to authority to pledge, 290. 

effect of statute 4 Geo. 4, c. 83. .290. 

6 Geo. 4, c. 94*. 291. 

applied only to documents intrusted to factor, 292. 

B St 6 Viet. c. 89 gave validity to securities by agents intrusted with goods or 
documents of title thereto, 292. 
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stat. 6 Goo. 4 required possesflion to be that of a factor, 292. 
neither this nor statute of Victoria apply to servant intrusted with chattels, 
293. 

not necessary that sale of goods should bo agent’s ordinary occupation, 293. 
contracts in consideration of transfer of otlier property subject to security, 
within act, 293. 

sabstitntion of goods for original pledge, 294. 

pledge must be for actual advance, 294. 

what transactions protected by act, 294. 

loan to pay joint debt of factor and lender not protected, 295. 

pledge for existing debt due from agent not protected, 295. 

meaning of documents of title in 5 & 6 Viet. c. 39. .295. 

when agent is intrusted and possessed within act, 295, 296. 

what acts aro pledges or liens within act, 296. 

when loan is deemed to bo mode on security of goods or documents within 
act, 296. 

wliat is a " contract” or “ advance” with agent within act, 296. 
civil responsibility of agent not affected, 297. 

where gocMis pledged for more than due to agent with amount of bills, 297. 
remedies of owner of goods pledged by, 297. 

PARKIEE, 
lien of, 198. 

FELLOWSHIP, 

of college, how far profits of assignable, 257. 

FEME COVEHTE, 
bound by notice, 548. 

FISHERIES, PUBLIC WORKS AND, ACTS, 
securities under, ii. 1167. 

FIXTURES, 

when they belong to land, 27. 

where mortgage affects such os am subsequently acquired, 28. 
exceptitm to general rule, 28, 29. 

rules concerning, apply to mortgages of leasehold as well os freehold, and to 
equitable mortgages, 29. 
right of mortgagee of lessee to sever, 30. 
wliat passes under term “ fixtures,” :10, 31. 
mortgagee’s right to prevent removal of, 302. 

FORECLOSURE. See Moutoaokk; Obdeu absolute; Paymekt. 
none under Welsh mortgage, 5. 
right of equitable mortgagee to, 5. 
none on conditional sale, 20. 
none till dcfanlt in payment, 347. 
time for, may be limited, 347. 

suit for, governed by 3 & 4 Will. 4, c. 27, s. 24 and 1 Viet. c. 28. .840. See 
LTM1TATT0^^8. 

how decreed in case of security with illegal agreement, 370. 

mortgagee of chattel entitled to, 486. 

bill oni'ht to be framed for, 504. 

where it may bo had on bill asking general relief, 504. 

owner of part of debt cannpt have, for part of estate, 505. 

right of, remains where receipt is given for debt, bnt bills dishonoured, 505. 

unless bills taken in payment, 605. 

right of, where mortgage is by trustees nnder power, 506. 

• right to, not affected by {lower of sale, 506. 
no right of, nnder charge without condition, 606. 
nor upon more trust for sale with covenant to pay, 606. 
nor where fund not applicable until payable, 506. 
is strict right of legal mortgagee, 608. 
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FORECIiOSXJItE— 

and of equitable mortgagee who can call for legal security, 508. 

when depositee of deeds may hare, 509. 

mortgagee of equity of redemption entitled to, 509. 

where creditor may waive right to legal security, 509. 

right of depositee without agreement for mortgage, 509, 610. 

right of judgment creditor to, 611, 612. 

improiier where mortgagor interested in security, 618. 

none against crown, 518. 

nature of decree for sale in Ireland like that of foreclosure decree, 519. 

under Liquidation Act, 1858 ..623. 

not neccssaiy consequence of default in payment, ii. 1039. 

when it may bo opened, ii. 1056. See Payment. 

not opened in part, ii. 1059. 

grounds for opening after inrolment, ii. 1055, 105G. 

where mortgagee uses other remedies after foreclosure, ii. 1056, 1067. 

effect of purchase of estate by mortgagee, ii. 1057. 

where decree obtained by false evidence or fraud, ii. 1058. 

after release of equity on secret trust, ii. 1059. 

excess of value alone not sufficient, ii. 1059.* 

on evidence of parol agreement, ii. lOGO. 

not opened on account of devise of estate as a debt, ii. 1060. 

effect of direction in decree for sale to pay surplus to tenant for life, ii. 1060. 

where right of redemption not insisted on at hearing, ii. 1060. 

on filing new bill after acquiescence in decree, ii. 1061. 

where incumbrancer seeking must give security for costs, ii. 1061. 

POREIGN ATTACHMENT. See Gabnishbk Okdeb. 

FOHFEITUUK, 

is only for security, 15. 
none m case of defeasible purchase. 15. 
effect of voluntary judgments in coses of, 110. 
right of crown to redeem under, ii. 762. 

FRAUD, 

omission by, of mortgage requisites, maybe supplied, 14. 
judgment in case of, 370. 

whore priority lost by, ii. 809. See Pbiority, Loss of. 

FRAUDULENT CONVEYANCE, 
how account taken in case of, ii. 940. 

FRAUDULENT SECURITIES, 

when void against creditors under stat. of 18 Eliz., 222. 

not against assignee without notice, 223. 

when void against purchasers under 27 Eliz., 223. 

effect of, in bankruptcy, 223 — 225. 

provisions apply to liquidation by arrangement, 226. 

transactions and executions with and against batikrupt when valid, 226. 

seenrity before adjndication of bankruptcy good, 226. 

disposal of property obtained on credit, 227. 

Btat. 13 Eliz., how far applicable to copyhold^ 227. 
and to choses in action, '227. 
property not liable to exeention, 227. 
where charging order unnecessary, 228. 

how far assignment affects rights of subsequent creditor at law and in ccinitr, 
228. 

what consideration will support deed under statutes, 228. 

under 13 Elizi transaction must be bond Jide, 229. 

when fraud may be inferred, 229, 230. • 

how far deed may be good though creditors delayed, 230. 

subsequent security under prior agreement good, 231. 

effect of demand by favoured creditor, 231. 

where property deuvered secretly, 23L 
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FRAUDULENT SECURITlES-«<mfinw<?i?. 
where creditor is debtor’s solicitor, 231. 
to what extent debtor may assif^ his property, 232. 
what advances save deed, 232, 233. 
power to assignee to carry on trade, 233. 
where consideration of existing debt bad, 233. 
where existing security is discharged, 234. 
effect of dee4 may be shown by evidence, 234. 
where lender has no notice of fraud, 234. 
construction of 27 Eliz. c. 4.. 234. 
subsequent judgment creditor nut purchaser nnder, 235. 
circumstances which avoid deed under, 235. 
evidence of effect of deed, 235. 
may be made good by matter ex post facto, 235. 
good against grantor, 236. 

equitable mortgagee is a purchaser within, in cc|nity, 236. 
by whom fraudulent deed may bo sot aside, 235, 236. 
where deed remains in hand of debtor’s agent, 236. 
inference of fraud arises from possession of title deeds, 237. 
effect of possession and reputed ownership of chattels in bankruptcy and under 
statute of Elizaixith, 236, 237. 

possession not fraudulent where delivery to assignee inconsistent with trans- 
action, 237. 

or where ownership and actual possession notorious, 237. 
other circumstances under which assignor may hold possession, 237, 238. 
against whom assignment good, though not followed by possession, 238. 
ships at sea and unfinished chattels, 238, 239. 
goods pledged by vendor, 239. 

provisions of 24 & 25 Viet. c. 96, ss. 75, 76, as to fraudulent pledges, 486, n. 
FREIGHT, 

how far assignable without regard to shipping acts, 63. 
cargo of whaler not incident to ship as, 63. 
where subject of lien, 189 — 196. 

{ )riority under mortgage of, ii. 646, 647. 
iable for expenses of voyage, ii. 648. 
lien for revivor on recapture of sliip, ii. 882. 

FRIENDLY SOCIETIES, 

powers of, to mortgage, 268. 

receipt nnder act relating to, revests estate, ii. 1069. 

FULLER, 

lien of, 198, 200. 

FURTHER CHARGE, 
stamp on, ii. 1175. 

FUTURE ADVANCES, 

stamps on securities for« ii. 1176« 

GAGE, 

effect of, nnder French lawjp 7, n. 

GAMING, 

securities on contracts of, 249 — 262. 
equitable remedies against,^51. 
liability to discovery in respect of, 252. 

GARNISHEE ORDER, 

. ancient forms of, 109, n. 

’ judgment creditor may examine debtor as to debts due to him, 477. 
or^r to attach debts, 478. 
order nisi against garnishee, 478. ' 

where debt attached belongs to third person, 479. 
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GABNISHEE OBDEB — eantiwued, 
execution against garnishee, 479, 481. 
what debts may be attached, 479. 
rent may bo, but not in Mayor’s Conrt, 480. 
where debt is due to estate in course of administration, 480. 
creditor's right where garnishee taken in execution, 480. 
debts bound in garnishee’s hands by notice, 481. 
proceeding against garnishee where liability disputed, 482. 
what acts will discharge garnishee, 482. 
entries of attachments to bo made, 483. 

rules in Lord Mayor’s Court as to debtor’s right to take olgections, 484. 
custom of foreign attachment in London not applicable to debts not yested 
in defendant, 484. 

GAS COMPANY, 

notice of assignment of shares in, necessary, 539, n. 

6ENKBAL AVEBAGE, 
lien for, 193. 

GILBEBT’S ACTS, 

securities upon benefices under, ii. 11«10. 

GOODWILL, 

benefit of, belongs to mortgagee on sale of property to which it is attached, 
ii. 1077. 

GUABDIAN, 

where transactions with ward set aside, 243. 

his right to redeem, ii. 761. 

may tender debt for word, ii. 794. 

ciTcct of purchase of incumbrance by, ii. 932. 

when assignee of mortgage, how ho accounts, ii. 939. 

GUEHNSEY, 

law used in, 7, n. 
is a homo iiort, 97. 

HALF-PAY. See PAY. 

HEIR, 

of mortgagee, trustee for executor, before foreclosure or release, 346, 346, ii. 906. 
where absolute title under Statute of Limitations, 347. 

mortgagor may redeem, ii. 772. 
when on presumption of ancestor's death, ii. 772. 
must adhere to alleged title by descent, ii. 776. 

right of, to redeem, destroyed by conyersion of estate by ancestor, ii. 776. 

of wife redeeming, bound to pay oflE further advance to husband, 11. 777. 

one co-heircss may sue the other, being ^visco of the mortgage, ii. 777. ' 

heir and doylsee should not bo co-plain tifn^ ii. 77f. 

light of posthumous heir against mortgagor’s daughter, ii. 777. 

is necessary party to suit where estate descends, ii. 906. 

HEIBLOOMS, • 

inspection of, ordered in fayour of trustees, 318. 

HERITABLE BOND, 
stomps on, ii. 1114. 

HINDOO LAW, » 

responsibility of lender on infants* estate under, compared with that of lender 
on bottomry, 100, n. 

HORSE BREAKER AND HORSE TAMER, 
lion of, 198, 199. * 

HORSES. See Innkeeper ; Stable-Keeper. 

M. VOL. II. 4 n 
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HYPOTHECA, 

effect of, under Roman Civil Law, 7, n. 

IIYPOTIIECATION. See Bottombyi Chabge; Equitable Assignment 
Respondentia. 
nature and effect of, 8. 
is ordimvry or maritime, 77. 
definition of ordinary, 77. 
definition of marHimo, 84. 
when it cannot be rescinded, 77. 
rights under ordinary, correspond with liens, 77. 

jitpotiiEque, 

effect of, under French law and other foreign laws, 7, ii. 


IDIOT. 

stranger may tender debt for, to aavo forfeiture at law, ii. 794. 

ILLICIT INTERCOURSE, 
securities for, 247. 

IMMORAL SECUIUTIKS, 

security for immoral consideration void, 247. 

effect where it is for past or future illicit interconrso, 247, 248. 

marriage brocage securities, 248. 

right to discoveiy in eases of, 248, 252. 

reward for influence in disposal of property, 249. 

for procuring, or on sale of public office of trust, 249. See Offices. 

for gaminp; and wagering considerations, 240 — 252. 

for obtaining agreement as to affairs of bankrupt, 252, 258. 

for obtaining withdrawal of bill in parliament, where good, 253. 

for debt arising robbery, good, 253. 

for ceasing from illegal act, where good, 253. 

IMPROVEMENTS, 

when mortgagee allowed value of, ii. 950, 951. 

Bocuritios under Improvement Acta, ii. 1161. 

INCLOSUltB ACTS, 

securities under, ii. 1158. 

INFANTS, > 

statutoiy mortgages of estates of, by court for debts, 275. 

power does not extend to raising money for repairs, 276. 

where inmntenance may be raised by mortgage, 276. 

money of, not generally lent on mortgage by Court of Chaacciy, 288, n. 

bound by notice, 548. 

where mortgage paid out of personalty debt kept alive, ii. 70«3. 
effect of fraud by, ii. ^81. 

may be foreclosed, or a sale directed against him, ii. 1084. 

formerly entitled to show cause aYter coming of ago, ii. 1084. 

whether entitled since passing of Trustee Act, ii. 1085 *-1089. 

effect of giving day to shdw cause, ii. 1089. 

form of decree giving day, ii. 1090. 

no sale against, unless for infiint’s benefit, ii. 1090. 

vesting orders of trust and mortgage estates of, ii. 1091—1097. . 

when day given to show cause against foreclosure, ii. 1086. 

INNKEEPER, 

' lien of, for bpard, &c. of guest, 183. 
ground of his right to lien, 186. 

Ben of, for keep of horse, 187. 

\^ho entitled to lien as innkeeper, 187. 

- where lien' arisi^ and extent of it, 187. 
where good against property not belonging to guest, 187. 
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INNEEEPEH— continued. 

though not boimd to receive it, 187. 

not bound to inquire into necessity for supplies furnished, 187, 188. 
where he has lien for money lent, 188. 

lien of, docs not extend to body or clothes worn guest, 188. 
cannot generally sell under lien, 48G. 

INSPECTION. See Deeds ; Heieloomb. 

INSUBANCE. See Policy op Insurance. 

of lives of eestuis qua via cannot be compelled by court on mortgages oC 
estates for lives, 22, n. 
when payments for, allowed ; U. 946, 047. 

INSURER, 

of ships, right of, as mortgagee to policies not affected by.Shipping Acts, G3. 

INTEREST. See Set-off ; Usury. 

no particular rate necessary in bottomry, if maritime risk incurred, 89, 93. 
allowed at 41. per cent, on consignees' payments, 163. 
when arrears of, may be tacked, ii. 617. 
mortgagee entitled to, in lieu of notice, ii. 787. 

not payable on mere contract for loan, except bjr course of trade, ii. 963. 

payable generalljr on bond and mortgage debts, ii. 963. 

whether on security by deposit, ii. 964. 

may he charged under power to create diarge, ii. 064. 

where under testamentary charges and trust deeds, and awards, ii. 964. 

arises on mortgage from day to day, ii. 965. 

effect on, of public calamit 3 r in Ireland, ii. 965. 

right to, of person with limited interest, Ii. 965. 

cifect of agreement to pay to certain time, ii. 965. 

how charged against mortgagee holding over or resisting redemption after 
payment, ii. 966. 

mortgagor must pay up, as price of restraining mortgagee’s remedies, ii. 966. 

where scrivener is answerable for, ii. 966. 

where allowed to mortgagee for expenditure generally, ii. 966. 

for working mines and for repairs, ii. 967. 

on debt wMch would have been satisded but for mortgagee’s wrongful act, 
ii, 967. 

whether prior incumbrancer loses, against pnisn6 incumbrancer by laches 
only, ii. 968. 

effect of mere neglect of incumbrancer to demand, ii. 968. 
ml alt tenant in tail not bound to keep down, ii. 968. 

personal representatives of miult tenant in tail who has kept down interest 
cannot jchaige reversion, ii. 968. 
husband of tenant in tail cannot come upon estate for, ii. 969. 
except after wife’s death, ii. 969. 
infant tenant in toil not bound to keep down, ii. 969. 
tenant for life or years must keep down interest, ii? 969. 
notwithstanding absolute power of appointment, ii. 969. 
not disdiarged by procuring assignment of mortgage, ii. 969. 
assignee and judgment cri^itor of tenant fo» life subject to same equity, 
ii. 969. 

right of reversioner as against tenant for life not paying interest, ii. 970. 
where reversion chargeable with arrears, rents being insufficient, ii. 970. 
where mortgagee allowing interest to run in orrear, purchases estate of tenant 
for life, U. 971. . 

whore estate is .partly in possession of tenant for life, and partly of person 
ba^ng prior charge on inheritance, ii. 971. 
liabiliiy of tenant for life in remainder os to arrears of prior tenant for life, 
ii. 971. 

liability of tbnant for life as to arrears of annuities, ii. 972. 
whera arrears^ rent applicable to interest ore received by tenant for life, 
ii. 972. 


4 H 2 
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INTEREST — eofitinued. 

right to, of ropresentatiyes of wife on monies dne from husband’s estate, for 
which she waa snrety, ii. 973. 

husband and wife not bound to pay for benedt of wife’s heir, ii. 973. 
tenant by curtesy must keep down, ii. 973. 
order to receiver to pay, is not nppropriation of rents, ii. 973. 
right to, of mortgagee who comes to Court of Bankruptcy, ii. 974. 

On arrears of annuities^ 
not generally allowed, ii. 974. 
exceptions to rule, ii. 975. 

whore annuitant might have recovered damages, ii. 97C. 
where annuitant is in actual possession of rents, ii. 97G. 
where in consequence of dispute os to annuity money has been brought into 
court, ii. 977. 

right olE creditor under decree to interest, ii. 977. 
statutory right to interest on debts, ii. !}77. 

On, bond aebts^ 

generally ca^ none beyond penalty, ii. 978. 
exceptions, ii. 078. 

where bond is tacked to another security, ii. 978. 
where creditor was a trustx^o in possession, ii. 979. 

Ot^ judgment dehts^ 

before and under 1 & 2 Viet. c. 110, ss. 17, 18, and 3 & 4 Viet. c. lO.^, s. 29, 
ii. 979. 

under 23 & 24 Viet. c. 127, s. 27 (Attorneys and Solicitors Act), ii. 980. 
ConverHon of into principal^ 
rule as to conversion of arrears of, ii. 980. 
none by mere assent of mortgagor to account, ii. 981. 
where agreement to convert inferred, ii. 981. 

on arrears or fines for non-payment not allowed without contract, ii. 982. 

original contract for, now considered valid, ii. 983. 

interest on arrears when mortgage discharged, ii. 983. ^ 

mere notice by mortgagee will not turn arrears into principal, ii. 983. 

requisites of agreement, ii. 983. 

where infant heir of mortgagor bound by, ii. 984. 

agreement in favour of first mortgagee will not bind later incumbrancers of 
whom ho had notice, ii. 984. 

Snbaequent interext^ 

practice as to allowance of Bubsequent interest on enlargement of time for 
redemption, ii. 984. 

computed on principal only both in administration and foreclosure suits, 
ii. 985. 

when on principal and costs, iL 985. 

from what time, where it runs on whole sum found due by certificate, ii. 985. 
where not reserved by decree it is matter of rehearing, ii. 985. * 

Set-off of Sec Set-off. 

Arrears of vniler Statutes of Limitation. 
under 3 & 4 Will. 4,c. 27, s. 42, and 3 & 4 Will. 4, c. 42, s. 3, and 3 & 4 
Viet. c. 106, s. 32 XIrelsud), only six years’ arrears recoverable against 
land, ii. 987, 988. 

unless in case of express iL 988. 
but twenty years’ arrears by action on specialty, ii. 988. 
effect of 2)w Vigier v. Lee and Hunter v. Novkoldx^ ii. 988. 
to what annuities sect. 42 of 3 & 4 Will. 4, c. 27, applicable, ii. 989. 
what interest can be retained where, after sale by mortgagee, mortgagor sues 
for suxplos purchase-money, ii. 990. 

words ** too person by whe^n the same is payable” denote all persons against 
whom arrears may bo enforced, ii. 990. 
mortgagor’s acknowledgment will not preserve right of first incumbrancer 
against later ones, ii. 990. 

I** judgment creditors can only have s^ years’ interest, ii. 990. 
effect of exception in 3 ft 4 Will. 4, c. 27, s. 42, as to possession or receipt of 
profits oflaiid,iL 991. # i 
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Arrears of^ under Statuteg of Zimitation — continued, 
court not enforce obUgation indircctl 7 where consequence would be 
eyasion of statute, ii. 992. 

application of statutes to suits to recover money, ii. 992, 

mortgage of canal works and rates is within 3 & 4 Will. 4, c. 42, ii. 993. 

not turnpike tolls, ii. 993. 

effect upon operation of statute of finding that estate is subject to incum- 
brance, ii. 998. 
liate of interevt^ 

interest recoverable as damages after time for redemption, ii. 993. 

how higher rate of interest reserved in default of punctual payment, ii. 993. 

when condition for punctual payment must bo strictly performed, ii. 994. 

whether interest may be raised as price of forbearance, ii. 994, 995. 

practice of conrt where no rate of interest fixed, ii. 996. 

in case of bottomry bond, ii. 996, n. 

where absolute deed cut doivn to scegrity, ii. 99G. 

in case of further advances, ii. 997. 

as to money expended abroad, ii. 997. i 

unwritten agreement for reduction is good, ii. 997. 

where higher rate paid than reserved, excess may be deducted, ii. 997. 

mortgagee in possession only allowed lower rale rescn'cd, ii. 997. 

general rate allowed by court, ii. 997. 

where mortgagee in x)osses8ion holds over, ii. 997. 

When interest eeaneSy 

mortgagee entitled to six months’ interest from date of notice, ii. 998. 
where mortgagee assents to sale in administration suit, ii. 998. 
where mortgage not discharged at tune fixed, ii. 998. 
wheh intemst ceases from tender, ii. 998. 
actual tender necessary, ii. 990. 

cxcc!iitors’ bond to accept tender before proba^ii. 990. 

mortgagee does not lose interest after tender, ii. 990. 

where inquiry necessary on dispute os to right to redeem, ii. 090. 

INVOICE, 

will not pass property in goods, ii. 855. 

JKKSKY, 

law used in, 7, n. 
is a home port, 97. 

JOINT CREDITOR, 

payment to one discharges debt at law, hut not in equity, ii. 796. 

JOINT DEBTOR, 

discharge of one releases all at law, ii. 796. 

JOINT STOCK COMPANIES. See Companies Agra ; Judgment Cbedi- 
TOB; MOBTGAGEB; RECEIVES, 
statutory mortgages by, ii. 1137. 

JOINT TENANTS, 

their right to redeem, ii. 750. 

JOINTRESS, 

her right to redeem, ii. 759. 

JUDGMENT. See Chabgino OBdkr ; ExEcuyioN ; Notice by Record ; 
Priority ; Registration ; Warrant of Attorney. 
nature and effect of judgment debt, 103. 
extent of, nnder stat. Westminster 2. *103. 
effect upon, of Statute of Frauds, 104. 
extent of charge nnder 1 & 2 Viet c.«110. .104* 
restriction upon proceeding nnder, in eanity, 106. 
where right to preference under, in bankruptcy, 105. 
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J UDGMENT-— . 

where not ayollablo against mortgagee paid off under 18 & 19 Viet. c. 15. . 
105. 

nndcr 23 & 24 Viet. c. 38, writ of excontion must have issued and been 
registered and exeeuted within three months from registration, 106. 
under 27 & 28 Viet. c. 112, lands must have been delivered in execution, 107. 
judgment no charge till sheriff’s return, 107. 
consent order to enter un must bo filed, 112. 
moaning of, in 3 & 4 Will. 4, c. 27, s. 40. .352. 
gives sumo right as agreement to charge, 470. 
when direct 'charge upon debtor’s interest, 470. 
where it binds purchaser’s interest before conrojance, 470. 
where debtor’s interest against purchasers under decree for sale, 470. 
binds money covenanted to bo charged on land, 470. 
where* mortgage debt and interest, 470. 
not purchase-money of real estate converted, 470. 
release of, ii. 803. 
interest on, ii. 979. 
discharge of crown debts, ii. 1070. 
in Ireland, ii. 1072. 

entry of satisfaction of judgments, ii. 1072. 

extension of judgment acts to superior courts, 123 — 125. 

remstration of, necessary upon removal, 125. 

validity of, when removed, assumed by superior court, 125. 

Voluntai'y^ 

nature of, 108, 109, and note, 
mode of recovering debts secured by, 109. 
consequences of adverse character attributed to, 110. 
recognition of voluntaxy character of, 110. 

provisions os to warrants to confess judgments and cognovits under 3 Goo. 4, 
c. 39. .Ill, ^ 

under modem acts. 111. 

JUDGMENT CREDITOR. Sec Gabkishek Obdeb. 
when not purchaser under 27 Eli/., c. 4. .234. 
of public works only entitled to receiver, 329. 
right of, subject to receiver where appointed, 399. 

Railway Companies Act, 1867, and later acts, 329. 
the effect of scheme filed under that act, 330. 
right of, to receiver under Municipal Corporations Act, 399, n. 
has same remedy in. equity as if charge agreed to be m^c, 470, 511. 
remedy of, against debtor’s cciuitable interest in term, 470. 
right of, independent of acts, legal and not assisted in equity, 471. 
right of, to foreclosure and sale, 611—514. 
in case of public undertakings, 514. 
of mortgagor may redeem, ii. 767. 
how ho accouutri, ii. 941. 
form of order, ii. 94I> n. 

JUDGMENT OF COURT. See Decree. 

JUDGMENTS EXTENSION ACT, 1868, 
operation of, 133. 

JUST ALLOWANC15S, 

where surplna rents paid to mortgagor before notice are, ii. 938; 
in decree do not authorize allowance for improvements, ii. 952. 

LANDS CLAUSES ACT, 

costs of incumbrancers under, ii, 1013—1015. * 

^^redemption under, ii. 1161 . • 

LAND TAX, 

payments for, allowed, 5i. 045. 
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LAND TAX REDEMPTION ACTS, 
sccnrities iiiider,ii. 1165. 

LAND TRANSFER ACT, 1862, 

Bottlement of priorities under, ii. 660. 
cancelling securities under, ii. 1068. 

LEASE. See Mobtgagob; Mortgagee. 

how far mortgagee allowed to take from mortgagor, 241, 242. • 
renewal of, by mortgagor, enures to mortgagee for purpM of security, 305. 
by mortgagee enures to mortgagor on redemption, 306. 
where renewed improperly, 306. 

lease of mortgagor after mortgage good against tenant by estoppel, 452. 
lease good by estoppel made good by mortgagee's couTeyam^, 452. 
where mortgagee of, not affected by judgment suffered in ejectment by land- 
lonl, 542, n. 

payments for renewals of, allowed, ii. 945. 

LEASEHOLDS, 

for years, how mortgaged, 22. 

bound by judgment acts after execution, 471. 

UilGAL ESTATE. Sec Priohity; TACgiNO. 

LEGATEE, 

of legacy charged on land may redeem, ii. 772. 

LESSEE, 

of mortgagor may rodeem, ii. 767. 

LEX ANASTASIANA, 

rights of assignee of security under, ii. 931, u. 

UABltlTY. 

Exoneration, 

debt of borrower is only simple contract, unless bond or covenant givcii, 
ii. 679. 

S al liability after transfer, ii. 679. 
y of estate, ii. 679. 

liability of personalty not affected by mortgagee’s election of remedy, ii. 679. 
old rule as to liability of personalty os between mortgagor’s representatives, 
ii. 680, 681. 

rule altered by Locke King’s Act, ii. 681, 696. 

personalty of heir, devisee or purchaser of mortgagor not liable, ii. 682. 
nor of mortgagor under a power, nor of surety, li. 682. 
where wife and husband treated as surety, ii. 682. 

presumption that wife’s estate is mortgaged for husband’s benefit, ii. 682. 

when he pays off the mortgage, ii. 683. 

otherwise when wife inherits mortgaged estate, ii. 683. 

or mortgages before raorriago, ii. 683. 

principle carried out in husband’s favour, ii. 686. 

where estate of wife not entitled to exoneration, ii. 683. 

dowress takes, subject to husband’s mortgage, ii. 684. 

wife exonerated as to debts not charged on ^nd, ii. 684. 

wife’s right of exoneration as against husband’s other creditors, ii. 684. 

wife only surety as to property not vested in husband y are mariti, ii. 685. 

right of nnsband’s creditors to marshal, ii. G85. 

whore husband takes rents with wife’s consent, ii. 685. 

. extent to which parol evidence admitted that wife’s estate was mortgaged for 
husband, ii. 685. • 

original debtor may shift primary liability, ii. 686. 
substituted owner of mort^ged estate may adopt debt, ii. 686. 
covenant for payment by substituted owner of mortgaged estate docs not 
generally make personalty liable as between his representatives, ii. 687. 
even where higher interest given, 687. 
or estate held m common, iL 687. 
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LIABILITY— 

Exoneration, — continued. 

or abandoned or imperfect intention of payment shown, ii. 688. 
otherwise where special contract for payment and benefit accepted, ii. 688. 
or where further sum borrowed and new Hecurity made, ii. 688. 
or one covenant for payment of debt with other pemonal debts, ii. 688. 
or covenant to convey estate discharged of debt, li. 688. 
intention that estate shall remain liable shown by alienation without indica- 
tion of intenUon to exonerate, ii. 688. 

where tenant for life with power exercises it only for purpose of mortgage, 
ii. 689.^ 

where heir or devisee acquires mortgagor’s personalty and dies, estate not 
exonerated by it in hands of his heir, ii. 689. 
where covenant of indemnity b^ heir will not be adoption of debt, ii. 689. 
where first devisee of estate being executor of mortgagor had not completed 
his title to personalty, ii. 689. 

debt thrown upon estate where xiersonalty of heir or devisee had not re- 
ceived benefit, ii. G91. 

intention to exonerate personalty should be clear, ii. 691. 
in whose favour exoneration operates, ii. 692. 

what expressions or provisions show intention to exonerate iiersonalty, ii. 693, 
694. • 

what expressions will throw debt on personalty not otherwise liable, ii. 695. 
Effect of iMcke King*s A ct^ 
in what cases it operates, ii. 69G. 
applies to vendor’s lien by subsequent statute, ii. 697. 
not to security which is not specific, ii. 697. 

exoneration of realty only extends to value of fund charged by testator, 
ii. 697. 

act docs not apply where another fund provided for payment, ii. 697. 
statutory construction of « any contrary or other intention,” ii. 697. * 
Contribution^ 

reciprocal action of rights of contribution and marshalling, ii. 699. 
order of liability whero primary fund insufficient, ii. 699. 
when several estates liable to rateable contribution, ii. 700. 
when contribution prevented by marshalling, ii. 701. 
effect of sale or exchange of part of incumbered estate, ii. 701. 
effect of mortgage before election by person bound to elect, li. 701. 
whore insurance office has no contribution in respect of payment on mort- 
gaged policy, ii. 701. 

no right of contribution between representatives of lunatic, ii. 702. 
when mortgage paid out of lunatic’s personalty by order of court, ii. 702. 
provisions of Lunacy Act, 1863, as to dealing with lunatic’s estate, ii. 703. 
order of court as to primary fund will not affect will of lunatic made before 
lunacy, ii. 703. 

infant’s mortgage debt paid out of iJcrsonalty kept alive, ii. 703. 
Marshalling^ 

effect of doctrine of, as compared with right to throw debt on another estate 
by means of redemption, li. 703, 704. 
where it takc.s place, ii. 704. 

equity ^11 nof^marshal where by aiding one incumbrancer it would injure 
another, u. 705. • 

exceptional decision in Admiralty, ii. 706, n. 

second incumbrancer with covenant against incumbrances may marshal 
against subsequent creditor by judgment ox pendente lite, ii. 706. 
so tenant m tml under Mttlcraent for valuable consideration, ii. 706. 
position of subsequent incumbrancer where aasigneo for valuable considera- 
tion without notice, ii. 707. 
when mortgagees are appointees under power, ii. 707. 
marshalling arreara of interest on judgments of traant for life as against 
remamderman, ii. 707. ^ 

sn'itty has benefit of right of marshalHlig, ii, 707. 
and unpaid vendor of goods ag^t pledgee of bill of lading, ii. 708. 
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LIABILITY — continued, 
continued. 

mortfgageo’s right to marshal oyezrides snrety’s right to securities, ii. 708. 
marshalling against pledgee of agent, ii. 708. 
marshalling when estates have descended, ii. 708. 
when debtor is bankrupt, ii. 708. 
against wife mortgagor, ii. 708. 
where security extended by crown, ii. 708. 
marshalling against crown, ii. 709. 
widow may marshal in respect of paraphernalia, ii. 709. 
mortgagee of part of charged estate may marshal against part not charged, 
ii. 709. 

mortgagee of chattels distrained may marshal against assignees of mortgagor, 
ii. 709. 

purchaser of estate bound by mortgagee’s right to marshal, ii. 709. 
marshalling allowed after payment of creditor with double fund, ii. 709. 
where first mortgage’s right not interfered with, ii. 710. 
right of pecuniary legatee to marshal, ii. 710. 

marshalling rests upon general equitable principles of administration, it. 710 
does not apply where no question as to sufficiency of single fund, ii. 710. 
applications of principle of marshalling to maritime securities, ii. 711. 

. marshalling may be directed though right not expressly claimed, ii. 712. 

LIENS. See JUDGMENT; Solicitor. 
arise by law, 9. 
forms of, 9. 

use of the wonl lien, 9, n. 

rights corresponding to, may be by contract, 77. 

nature and incidents of, 102. 

express contract for, excludes legal lien, 102. 

person holding chattel under lien need not produce it, 310. 

liability of holder of chattel under lien to preserve it, 4 GO. 

where pacservation causes expense, 4G0. 

may deal with goods so os to maintain right, 460. 

holder of chattel under, cannot demand payment for warehouse, 460. 

chattel held under, cannot bo taken in execution, 47G, ii. 842. 

priority of, under maritime law, ii. 650. 

Jhm lostf 

discharged by tender, ii. 788. 

of vendor of land when waived by taking security, ii. 834. 

of vendor of goods when waived, ii. 837. 

waiver of other liens, ii. 840. 

not destroyed by right of set-off, ii. 839. 

of solicitors destroyed by payment to new solicitors, ii. 839. 

where lien may revive by re-possession, ii. 843. 

by recapture of ship, ii. 882. 

parting with subject of, is abuse of right, ii. 841. 

to what extent assignment by owner of lien will bo goqd, ii. 841. 

holder of, cannot retain for different debt or nndc^ another right, ii. 842. 

LU^NS, NON-rOSSESSORY. See Judgment. 
nature of, 102, 139. 

Of vendor and pureJuuer of land^ 
difference between vendor’s lien on land and cliattels, 139. 
principle of vendor’s lien on land, 139. 
where it arises, 140. 
where principle of, does not app^, 141. 
of purdiaser for price prematurely paid, 141 j» 
where it does not arise, 142. 

absence of receipt on conveyance is notico of, 651, 576. 

On partnership property^ 
where it arises, 142. 

as to distinction between, and ordin&iy lien upon stock in trade, 143. 
not available where continuing partner has made homlfide assignment, 143. 
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LIENS, NON-FOSSESSOBY— 

Onpartnerzliip propeHy-^^TL^ii^, 
extends generally to property held for purposes of partnendiip, 144. 
not to property held in common by part owners, 144. 
only ansos on dissolution of partnership, 145. 

where company has lien on shares of proprietors, 146. * 

lien belongs to creditors only in respect of equities of partners, 145. 
where dissolution was caused by death, 146. 
rights of creditors in such cases, 146. 

where debts incurred by surviying partner as absolute owner, 146. 
lAsn of agent,' 

where agent entitled to lien in respect of outlay or liability for principal, 146. 
Lien for exjtenditure, 

no lien generally for expenditure on another’s property, 147. 

case of tenant in common and joint tenant, 147. 

under mistake as to right, 147^ 148. 

where personalty of lunatic laid out on his real estate, 148. 

where made on faith of representation or agreement for lease, 148. 

where agreement for advance not completely fulfilled, 149. 

agreement to return deposits, 149. 

advances for salvage, 1 49. 

on mining or West Iiidia property, 160. 

allowed both to manager and cousigneo, 151. 

none in favour of owner, 151. 

where manager is appointed by o^vner of limited interest, 152. 
where estate is managed by court, lien is on every fund in power of court, 
152. 

consignee’s lien only arises on final settlement, 152. 

consignee requiring payment must apply for discharge, 152. 

in respect of what payments allowed, 158. 

not affected by bad mana^ment without Tnalajidee^ 153. 

how far trustee being consignee may have lien, 153. 

lien of insurer on salvage paid to owner, 153. 

Of tr^istecs for escpentliture on and for security of tr%tst property, 
where trustee advances for trust, 153. 
none for advances in breach of trust, 154. 
not lost by payment into court, 154. 

for security of trust fund upon property into which it is traced, 154. 

money must be shown to bo the actual fund, 155. 

in case of advance to infant under {lowcr, 155. 

where trust money is invested in purchase of real estate, 155. 

lien may 1)C upon other property of receiver of fund, 156. 

where money raised under power is applied in excess of power, 166. 

money in hands of factor or broker for special purpose, 156. 

bills in hands of banker, 157. 

on property of debtor who has deposited deeds and withdrawn them, 157. 
'where estate wasted by person with limited interest, 158. 

Liens of solicitors' npov^ judgements, 8 ( 0 ., 
particular lien on tWts of judgment, 158. 
applies to fruits of arbitration or compromise, 159. 
but must have been recovered by solicitor’a dlligenod, 159. 
general extent of, 159. * 

none on trust fund in favour of solicitor, 159. 
on money actually received or held to abide event, 159. 
statutory charge on real estate, ICO. 
extent of charge allowed by court, 161.' 
against separate estate of laairicd woman, 161. 
next friend of infant, 161. 

in whose favour and when right may be enforced, 162, 163. 
binds bankruptcy trustee and administrator, 168. 

^ Jiow right enforced, 163. 

does not prevent compromise where hot collusive, 164. 
remedy of solicitor in case qf collusion, 164,^165. 
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LIENS, N0N-r0SSESS01lY-^atinu£^£Z. 

Ziewf of solieitoro uponjudffmentSi — continued. 

Bolidtar must do eqnit^r, 165. 

lien at an end where client cannot enforce claim, 16G. 
effect of set-off upon lien, 16G, 167. 
liHvitioKO lieiuf, 

enforceable againHt any holder of property, 168. 
what liens allowed by maritime law, 168. 
where master can have lien for outlay as agent, 169. 
statutory lien of master for wages, 169. 

of seamen and masters under Admiralty Court Act, 1861 . • 160. 
extent of power given to court by that act, 170, 171. 
its power over claims for building repairs and necessaries, 170. 
for damage to goods and damage by diip, 171. 

lien of consignees and others upon proceeds of cargo for advances for ship, 
171. 

no lien for loss which is subject of average, 172. 
statutory lien for 'salvage of life, cargo, &c. or for damage, 172. 
extent of application of acts, 172 — 174. 
what ships subject to lien, 173. 

how value of Ship ascertained for purposes of acts, 174 — 176. 
in what courts lien may be enforced, 176. 

application of act where ship condemned at suit of adverse claimant, 176. 

lien not discharged by sale of ship, 177. 

lirioiity of, G50. 

revives on recapture, ii. 882. 

LIENS, POSSESSORY, 

nature of possessory liens, 177. 
general and specific liens, nature of, 177. 

chattel must belong to debtor in character in which he owes debt, 177, 178. 
possession essential to general as well os to special lien, 178. 
property must have come to claimant in ordinaiy course of dealing, 178. 
no lion where delivery is unauthorized, by fraud or for special purpose, 178. 
where agent’s possession is principal’s, 179. 
possession need not be corporal, 180. 

I) 08 SC 8 sion of agent ma^ give lien to principal, 180. 
possession must be continuous, 180. 

lien may arise under contract for amount of consideration, 181. 
holder of property claiming lien as agent must show authority, 182. 
no lien on papers or chattels held by officer of Court of Justice, &c., 182. 
no lien for diaries for detention of chattel, 183. 
on money is divisible, 188. * 

General lienn. See Bankeu; Bboker; Factor; Solicitor; Wjiauf- 

INGER. 

where special amement for, created by notice of coarse of trade, 183. 

claimant must have acted in character of which lien is privilege, 184, 185. 

rights of strangers not affected by, 184. • 

all who contract ivith traders entitled to general lien adopt lien, 184. 

goods subject to general lien must be %vithin general law of lien, 184. 

general lien covers debt barfed by statute, 184. 

no general lien where security for part of debt, 186. 

nor against directions of consignor, 185. 

in what kinds of business admitted, 200. 

Of solicitors upon documents and otJier oliatteU^ 201—213. See Solicitor. 
Spedfio lienSf 
favoured by law, 177. 

Jhr labour, 

applies to every exercise of troub^ expense or skill, 197. 

lien is only on chattel which receives labour, 197. 

gives light to retain every part of goods for work done on all, 197. 

work must be by authority of ovfiier, 197. 

and completed, 197. 
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XilENSy FOSSESSORY— 

Far labour — continncd. 

for liens for labonr, 198, &c.; and see names of different subjeeis of lien. 
general lien for labour rare, 199. 

-where it has failed, 200. 
extent of, 200. 

lien of innkeeper, 18G. See Innkeeper. 
of carrier, 188. See Carrier. 
of ship-owner, 189. See SiiiP-OWNER. 
of wharf-o^vner, 196. See Wharp-OWNEU. 
of vendor of chattels, 185. 

For debts incurred in course of trade, 213—220. See AGENT; BANKER; 
Broker; Factor. 
only gives right of retainer, 48G, 487. 

IJLMITATIONS, STATUTES OF. See Intbriot. 

will run as to estate of deceased partner, although interest paid by survivors, 
146. 

docs not bar solicitor’s lien or possessory lien, 163, 184. 
mortgage debt^ within what period rccoverablo under 3 & 4 Will. 4, c. 27, 
s. 40, and Real Property Limitation Act, 1874. .348, 349. 
foreclosure suit governed by 3 & 4 Will. 4, c. 27, s. 24, and 1 Viet. c. 28.* 
349. 

where mortgagee defendant not bound by, 350. 
how time runs against purchaser from mortgagor and mortgagee, 350. 
assignee’s right of entry under 1 Yict. c. 28, against defendant in possession 
by sufferance, 350. 

acknowledgement under sect. 14 of 3 & 4 Will. 4, c. 27. .350. 
disability, allowance for, 351. 

3 & 4 Will. 4, c. 27, s. 24, includes Ic^al mortgages, 351. 

how time runs, under covenant for quiet enjoyment, after default, 351, 352. 

meaning of word judgment in 3 & 4 Will. 4, c. 27, s. 40. .352. 

statute applies to reversions, 352. 

where suit delayed on account of existing creditor’s suit, 352. 
where suit is on lichalf of creditors, 352 — 354. 
time docs not run where mortgagee in as tenant for life, 355. 
or scmble as tenant in common, 355. 
where tenant for life pays off charge, 355. 
where appointment of receiver prevents time from running, 355. 
claims not barred where money paid in breach of trust, 35(>. 
time runs against mortgagee, though no adverse ixissessioii, 356. 
statute saved by part payment or acknowledgment, 356. 
as to effect of payment by devisee or receipt of nmt in keeping alive debt 
against debtor’s person^ty, 357. 

and of payment by one of several persons liable against the others, 357. 
acknowledgment required by sects. 40—42 must be by person liable or his 
agent, 358. 

payment on account of annuity, 359. 
payment by consent docs'hot bar rights of infants, 359. 
whore payment of interest by mortgagor’s agent keeps debt alive against 
estates sold, 359. 

the cases of Holding v. LanM and Chinnery v. Feans considered, 360. 
payment of interest by surety and stranger, 360. 
acknowledgment must show that debt is subsisting, 360. 
aclpowlcdgment by trustee sufficient, 361. 

* letter signed by amanuensis, 361. 
where acknowledgment is by pprson who fills doable character, 361. 
no bar by undisturbed possession of debtor for twenty years, and punctual 
payment, 361. 

' ri^t to sue in cose of disability, 362. 
statute does hot apply to express trusts, 362. 
whbre express trusts arise and where noi, 864. 

remainderman not bound by statute till right of possession accrues, 366. 
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LIMITATIONS, STATUTES OV^^nUnwd. 

express trusts under Limitation Act, 1874, and Judicature Acts, 3G5. 
where right to sue accrues in case of concealed fraud, 366. 
limitation as to actions of covenant or debt on specialty, 366. 
provision of Mercantile Law Amendment Act in case of joint contractors, 366. 
persons who have not set up statute have no right of contribution against 
those who have, 367. 

no right to marshal after debt barred by statute, 367. 

provisions of 3 & 4 Will. 4, c. 27, s. 28, as to right of redemption, ii. 733. 

effect of acknowledgment by one of several mortgagees, ii. 734. 

right of redemption not barred while mortgagor holds part of estate, ii. 734. 

time docs not run until day of redemption, ii. 735. 

or under Welsh mortgage until satisfaction of mortgage, ii. 735.' 

effect of antiquity of mortgagee’s possession, ii. 735. 

mortgagee’s possession under, must bo adverse, ii. 736. 

time will not run while estate is irredeemable, ii. 736. 

in cases of collusion and laches, ii. 737. 

where possession adverse, though taken by mistake, ii. 737. 

where right accrues in cases of trusts, ii. 737, 738. 

what acknowledgment will save right of redemption, ii. 738. 

no form of acknowledgment necessary, ii. 739. • 

acknowledgment not inferred from equivocal expressions, 288, ii. 740. 

effect of bringing foreclosure action, ii. 740. 

acknowledgment must be by mortgagee, ii. 740. 

may be to mortgagor or his agent, ii. 741. 

nature of agency, li. 741. 

acknowledgment may be after statutory period, ii. 741. 
acknowledgment by tenant in tail will revive right, ii. 741. 
lessee of mortgagee bound by acknowledgment, ii. 741. 
effect of statute not prevented by mere demand, ii. 741. 
effect of commencement of suit, ii. 741. 
whether statute saves redemption in ca6e of disability, ii. 742. 
statute must be set up by pleadings, ii. 743. 
how pleaded, ii. 743. 

statute does not affect redemption of pledged goods, ii. 744. 

LIS PENDENS. See Notice by Becobds, 580. 
registration of, 129. 

ex parte application for receiver under Sheriffs Act is not, 397. 

when binding, 583. 

vacation of registration of, 583. 

to what interests it extends^ 584. 

matter must apx)car in sui^ 585. 

litU eentestatio necessary, 585. 

effect of appeal upon, 585. 

claim under voluntary settlement does not create, 586. 
where it will not affect with fraud, 586. 
will not pos^no registered conveyance, 586. • 

takes effect nom service of writ, 586, 

effect of, upon purchaser for value without actual notice, 587. 
statutory, discluirge of, ii. 1072. 
in Ireland, ii. 1072. 

IXOTD’S BOND, 

nature and effect of, 262, n. 

LOCKE KING’S- ACT. See Liability. 

LONDON. See Custom. 

LOBD, OP PEE, 

right to redeem in case of escheat, ii. 762, 763. 
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LUNATIC, 

lien on real estate of, for expenditure npon, 148. 
securities npon property of, under Lunacy liegnlation Acts, 276, 280. 
statutory power how exercised in cose of married woman, 277. 
where interest of lunatic is contingent or rovemionary, 278. 
money expended for improvement of land may ho raised without right of 
sale or foreclosure, 278. 

interest in surplus monies of lands sold or mortgaged under act, 279. 
power to order mortgage or sale under Lunacy Begulatioti Act, 18G2. .279. 
money of, not generally* lent on mortgage by Court of Chancery, 288, n. 
evidence of security in case of lunacy of mortgagor, 369, 370. 
no equity between representatives for restoration of payment in discharge of 
mortgage, ii. 702. 

provisions of Lunacy Act, 1853, ns to dealings with estate, ii. 703. 
committee of, may redeem, ii. 761. 

vesting orders of estates of, when trustee or mortgagee, ii. 1091, 1093, 1094. 
court may appoint persons to contey such estates, ii. 1093. 


MACHINEBY. See Fixtubes. 

MAN, ISLE OP, 
a homo port, 97. 

lapse of estate in, on non-redemption, ii. 744. 

MANAGER, * 
lieu of, 160. 

power to appoint, of pnhlic undertaking, 398. 

MARITIME HYPOTHECATION. Sec Bottomby ; KEsroNDBNTiA. 

MABUIAGE BROCAGE, 

securities for, 248. 

MARRIED WOMAN, 

what mortgages may bo made by, 268, 269. 

mortgage of her term, reversionary personalty, and choses in action, 269, 270. 
after judicial separation, 270. 
agreement before marriage, 270. . 

deposit by husband of mortgage deeds of, not a reduction of debt into posses- 
sion, 270. 

where entitled in equity to settlement, 271. 

where equity not enforceable against mortgagee or assignee for valac, 271. 
how eqnity may bo claimed, 272. 

whether mortgage of, without lino, may be established by acts of wife after 
husband’s death, 272. 

mortgage of, without fine, hinds after joint answer in suit, 273. 

separate propertv of, now liable for antenuptial debts, 273. 

may contract debt on mortgage or credit of separate estate, 273. 

written engagements o^, included in testamentary charge of debts, 273. 

whore separate estate of, may be liable to her debts or costs, 273. 

where debts of, are chargeable on property, subject to her appointment, 274. 

when her separate estate ufll be held liable, 274. 

as to securities by, 276. 

estate of, not conveyed under Lunacy Regulation Acts without acknowledg- 
ment, but heir bound, 277. 
effect of fraud by, ii. 880. 

decree where she has scparqjte right of redemption, ii. 1042. 

where decree against both husband and wife, ii. 1044. 

may be absolutely foreclosed without day to show cause, ii. 1097, 1098. • 

no imme^te order absolute against, iL 1098. 

MARSHALLING. See Liabilitt. « 

no right to, in favour of creditor, bamd by Statute of limltationB, 867. 
none by husband’s creditors against estate of wife, ii. 686. 
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MASTER. See Bottomry. 

of ship, right of, to grant bottomry bond, 04, 95. 
nature of his liability under bottomry bond, 99. 
has posseHsor;^ lien for freight and general average, 193. 
none for repairs, Ac. or premiums for cargo, 214. 

MERCHANT SHIPPING ACTS. See Rboistration; Shipping. 
effect of notice under, ii. 660, 661. 
discharge of security under, ii. 1069, 1070. 

MERGER OF DEBT, 

none by law where none in equity, ii. 804. 

where merger of debt presumed, ii. 805. 

where legal merger did not affect equitable interest, ii. 805. 

where presumption of, rebutted, ii. 805. 

arises whether charge is secured by legal or equitable interest, ii. 805. 
effect of merger upon priorities of incumbrancerM, ii. 806. 
whether purchaser of equity of redemption can keep up charge for his own 
benefit, ii. 806 — 808. 

term held by mortgagee’s trustee protects against dower, ii. 809. 
judgment assigned to trustees of debtor’s estate docs not merge, ii. 809. 
presumption of merger on payment by tenant in tail, ii. 810. 
blit not by owner of estate defeasible under executory devise, ii. 810. 
nor by tenant for life, ii. 810. 

rights of tenant in tail in remainder, or who is restrained from alienation, 
same os those of tenant for life, ii. 811. 
equities unchanged when estates enlarged, ii. 811. 
where tenant in toil is infant or lunatic, ii. 812. 

application of principles as to payments by tenant for life in case of bond 
debts, ii. 812. 

no equity to bring back merged chaxgo where estate goes over after merger, 
ii. 812. 

* where remainderman must repay charge to representatives of tenant in tail, 
ii. 813. 

what evidence as to merger may be nsed, ii. 813. 
prevented by express declaration, ii. 813. 
conveyance without declaration not sufficient, ii. 814. 
intention should be clearly stated, ii. 814. 
acts of tenant for life which raise presumption of merger, ii. 815. 
circumstances which favour presumption of merger by owner, ii. 815—817. 
no merger where it would prevent operation of trust, ii. 817. 
where surrendered copyhold is merged by tenant for life, ii. 817. 
charge may be subject to liabilities although merged, ii. 817. 
where no evidence of intention most beneficial course to owner followed, 
ii. 818. 

intention not presumed on ground of dealings in ignorance of rights, iL 819. 
no merger in favour of person with fraudulent title, ii. 819, 820. 
owner of fee directed to secure unmerged charge, fi. 820. 
personal representatives not deprived of charge by Statute of Limitations 
whore no ^lerson liable to pay, ii. 820. 

on merger of tithes, lands become subject toMiorgcs whidi affected tithes, 
ii. 821. 

tithes may be merged by person without title, ii. 821. 

MERGER OF SECURITY, 

how security may merge, ii. 822. • 

remedies under' securities must be co-extensive, ii. 822. 

in case of co-debtors, ii. 822. 

securities must be-vested in same x>er8onB, iL 823. 

must relate to same debt, ii. 823. 

no merger, if higher seenrity ineffeftnal, ii. 823. 

merger may be prevented by expressed or implied intention, ii. 824. 
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M1LIJ3B, 

has specific lien, 199. 
no general lien, 200. 

MINES, 

liens for expenditure on, 150. 
mortgagee’s liabilities as to, ii. 949. 

MISREPRESENTATION, 

security obtained by, is bad, 239, 240. 


MISTAKE, 

omission by, of mortgage requisites may be supplied, 13. 

MONEY, ’ 

possessory lion on, is divisible, 183. 

MORTGAGE. Sco Bill op Sale ; Copyhold ; Covenant ; Equitable 
Assignment; Mobtgage, Equitable; Mortgage, Tbansfeb *of ; 
Mortgage, Welsh ; Shipping. 
why so called, 2, n. 
may. bo legal or equitable, 2. 
nature of legal, 2. 
may be transferred, 5. 

Icgm, how effected, 10. ^ 

for term of years, objects and effect of and when used, 10, n. 

for term, gives no right to sale of term or foreclosure of fee, 519. 

Glanvill’s and Littleton’s definition of, 2, n. 

ancient form of, in England and France, 3, 4, n. 

when amission of requisites of, may bo supplied, 13. 

where parol evidence admitted to construe, 14. 

may be effectual though retained by debtor, 15. 

intention to make not lightly inferred, 15. 

on what evidence distinguished from conditional sale, 18, 19. 

under power, 260. See Power to mortgage. 

mortgage implies a loan, ii. 679. 

stamps on, ii. 1174—1178. 

MORTGAGE DEBT. See Liabilitt. 

Xiongs to x^crsonal representative of mortgagee, 345. 
old rules concerning, 345, n. 
is charge within judgment act, 470. 

MORTGAGE, EQUITABLE, 
nature of, 5. 

was recognized at law, 32. 

what property may bcfBubject of, 32. 

effect of, upon property tmnsfcrablo under particular statutes, 32, 33. 
how created, 33, 34. 

not by mere preliminary step for security, 34. 
nor by parol agreement witliout deposit, 35. 
by deposit, when effectual, 35. 
by dopotit of certificate of registration, 86. 

by deposit of documents under Land Transfer and Registration of Titles 
Acte, 36. 

how intent to create may do shown, 36. 
where secority inferred from deposit alone^ 36. 
deposit of attested copy not effcctufd, 86. 

to make snhmortgage deposit of original memorandum not necessary, 36. 
'^Vhere deposit imp^ect or doenmonis remain in debtor’s keeping, 87. 

- where deeds delivered titi excention, or for preparation of mortgage, 37. 
what property affected by mortgage by depont, 38. 
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MORTGAGE, EQUITABLE— 

extent of eecnrity measnied by the agreement, 38. 
only coYera mortgagor’s beneficial interest, 38. 
when extended to new creditors, 88. 
what debts will be covered by deposit, 39. 
whore dcpoint^ill cover f ntnre advances, 39. 

legal security not extended to future advances on parol agreement, 39. 

effect of parol evidence as to nature of possession of deeds, 39. 

in case of change of firm, 39. 

in case of debts of several persons, 39. 

evidence of deposit as security necessary, 40. 

of personalty when notice necessary to complete title, 40. 

where trusts not registered, 40. 

when valid in bankruptcy, 40. 

where covenant or agreement to charge land will create equitable charge. 
77—80. 

parol evidence of arrangements contained in separate instrument, 80. 

of ships under Merchant Shipping Act, 18G2. .01. 

by deposit of registered mortgage of ship, 61. 

whore no breach of covenant not to tranter, 258. 

effect of, on conditional limitation, 259. 

MORTGAGE, TRANSFER OF, 

transferee bound by equities between mortgagor and transferor, 5. 

debt should be assigned, 6. 

benefit of debt passes by transfer of estate, 6. 

benefit of security posses by assignment of debt, 7. 

MORTGAGE, WELSH, 
nature and effect of, 5, 11. 

mortgagee’s possession and receipt of rents ncccssoiy to, 11, 12. 
when redeemable, 12. 
variation in form of, 12. 
effect of, 12. 

MORTGAGEE. See Coven aot ; Partibbj Pledger. 
of leaseholds, liabilities of, 23. 
not compellable to take legal alignment, 28. 

mortgagee not in possession not bound by acts of mortgagor’s manager of 
West India estate, 151. 
equitable, is purchaser within 27 Eliz., 236. 

when he may restrain acts which injure or diminish value of estate, 302, 
303. 

when property is taken under Lands Clauses Act without providing for his 
interests, 303. 

in case of a mortgage of tolls, 304. 

where judgment creditor takes possession under elegit, 304. 

or company make new call, 304. 

or improvident sale, 304. 

right of, to accretions to security, 305. * 

puUnSt has benefit of discharge of prior security, 305. 

when he may exercise his remedies, 320. 

may pursue all remedies at once, 321. 

may sno for foreclosure after redemption, 321. 

unless undertaking of plaintiff in redemption suit to pay, accepted, 321, 
may sne after decree in favour of puUni incumbrancer, 321. 
right of, saved by Bankruptcy Act, 1869* *322. 
may sne for conveyance, 322. 

may proceed against deceased mortgagor’s assets, 822. 
may prove in Administration suit, 323. 
even after decree of foredosnre npon terms, 328. 
where mortgagor’s legatees not obliged to refund, 923. 

M. VOL. II. 4 J 
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MORTGAGEE— 

when remedy lost against general assets^ 323. 

right to benefit of creilitor’s trust deed, 323. . 

of share of colliery, remedy against co-tenants, 324. 

may intciplead where equity of redemption is in dispute, 324. 

legal, confd not sue in equity to set aside equitable settlen^t, 324. 

lending to trustees has only remedies of mortgagee, 325. ^ 

may sue in forma pavjterht .325. 

whore general right to sue restrained, 325. 

entangled acoonnts, 325. 

to preyent doable account, 325. 

where, unable to rcconvcy, 32(». 

when sub-mortgagee can restrain action of mortgagee against mortgagor, 326. 

remedy of annuitant with power of entry, 327. 

remedy not generally restrained unless contrary to equity, 327. 

where security is ultra riren, irregular or fraudulent, 327, 328. ' 

where seedrity subject to rights of others, 328. 

whore others hayo acquired subsequent rights against liim, 328. 

may not injure estate unnecessarily, 329. 

of trust property, where ho may exoreiso rights contrary to trusts, 329. 
mortgagee of public works, remedies of, 329. 

restraint on remedies of, by scheme under Railway Companies Act, 1807. • 
330. 

where no account gi^cn, and tender refused, 331. 

in case of laches, 331. 

where adyowson is security, 331. 

transfer restrained where light to redeem made out, 331. 

whore mortgagee has acted mala. fidOy or is selling for improper object, 332. 

not restrained under contract which applicant is impeaching, 332. 

action not stopped on ground of contract for sale, 332. 

effect of jndgniont acts which suspend rcmcdici^ 333, 334. 

proceedings stayed on payment of money into court, 333 — 344. See Staying 

I'ROCEEDINGS. 
when entitled to enter, 438. 
right of entiy under Land Transfer Act, 438. 
cannot defend ejectment os landlord unless interested, 440, n. 
entitled to rents under existing tenancy ns reyersionor, 440. 
right of, to distrain and sue for rent under tenancy prior to mortgage, 440. 
relation of mortgagor to, when rctaiuing possession without express con- 
tract, 442. 

special right of entry on default should be rcscryed to, 447, n. 
not in x>os8ession cannot sue tenant of mortgagor for mesne profits, 451 . 
or distrain upon or sno him for rent, 451. 
after recognition cannot treat tenant as trespasser, 451. 
recognition creates tenancy from year to year, 451, 
what amounts to recognition by, of mortf^gor’s tenant, 451, 
cannot lease for years without mortgagor’s concurrence, 455. 
remedy of lessee wherff mortgagor will not concur, 465. 
where lease of, confirmed by mortgagor, right enures to person who* has legal 
interest, 455. 

effect o£ reseryation of rout to mortgagee and mortgagor daring rcsjicctivc 
interests, 455. 

who may sue on coyennnts in joint demise, 456. 

of personal chattels, when and how he may sue in respect of them, 456. 

when right of j^ssession is complete, 456. 

right of possession is consistent with trust, ,456. 

may sue mortgagor’s bailee for, 457. 

of ship in possession, when he shoidd sell, 463. 

if unable to sell ma^ use, 462, 463. 

, how chargeable on improvident sole, 463. 
not bound to speculate, 463, ii. 949. » 

where restraint from interfering with use by mortgagor, 464. 
is entitled to fruit of mortgagor’s contract on taking |K>ssession, 464. 
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MORTGAGEE— 

whore liable for necessaries, 4G5. 

of chattels selling must account for proceeds, 487. 

whore ho may bny from first mortgagee, 490. 
may sue for foreclosure or sale without taking possession, 604. 
in poBsessfo^ should state fact in pleadings, 604. 
may not debate title in forcclosuro suit, 504. 
with paramount title, no sale against without consent, 519. 
not bound on sale of leaseholds to indemnify bankruptcy trustee, 627. 
when he can only be sued for redemption, ii. 716, 900. 
may hold against all who cannot show right to redeem, ii. 716. 
cannot impeach mortgagor’s title, ii. 725. 
bound to knoww'hat is due, ii. 787. 
does not lose right by execution against debtor, ii. 81 8. 
when liable for misapplication of deposit on sale, ii. 876. 
in possession must be diligent in reaJi/Jng estate, ii. 935. 
accounts against, ii. 930, et infra. See Accounts. 
in possession must act as provident owner, ii. 948. 
whore not bound to defend possession, ii. 048. 
whore not chaigcd with deterioration, iL 948. 
how for bound to repair, ii. 948. 

forms of inquiry as to deterioration by neglect of, ii. 948, n. 
his rights and liabilities in respect of mines, ii. 949. 
where inquiry proper as to working of mines, ii. 949. 
how far bound to repair or rebuild, ii. 950. 

distinction between Ms rights and those of owner of rent-charge, ii. 950. 

should infonn mortgagor when unusual expenses necessary, ii. fl50. 

when ho should have consent, ii. 950. 

for what improvements allowed, ii. 951. 

when entitle to inquity as to improvements, ii. 951. 

how value of improvements by, estimated, ii. 951. 

allowed costs of sales, ii. 952. 

and payments to outgoing tenants, ii. 953. 

cost of repairs by, is payable ont of his general estate, ii. 953. 

Allowances to^ 

none for, personally receiving rents, ii. 953, 

nor commission for sale of property, ii. 954. 

except where sold under direction of court, ii. 964. 

in trade matters, ii. 954. 

in case of West India estates, it. 955. 

allowed in respect of management, ii. 955. 

and in respect of cxtraordinaiy obligations, ii, 955. 

where mortgagee in possession may charge for agent’s salary, ii. 956. 

rules as to allowances not dependent upon law m usury, ii. 956. 

why no allowance for personal trouble, ii. 956. 

improper allowance is ground to surcharge and falsify, ii. 957. 

duty of, after notice of claim on estate, ii. 1025. 

how he ^onld proceed after certidcate of sum dhe, ii. 962. 

vesting orders of estates of, ii. 1091 —1097. 


MORTGAGOR. See Estoppel. • 

may sue inform& pauperis, 326. 
possession of, not adverse to mortgagee, 356. 
his right to before default, 438. 

cannot set up title of third person against mortgagee, 439, ii. 72.1. 
when he may sue for possession or rents, ^jp. 
right of mortgagee after notice to tenant, &1, 
might always distrain for rent or justify as mortgagee’s bailiff, 441. 
after possession by mortgagee, remedy for rent not received is only on taking 
accounts, 442. 

interest of, retaining possession without special provision, 442, 443. 
is not tenant at will, 442, 443. 
nor receiYer of mortgagee, 442. 


4 I 
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MOBTGAGOB— 

how far tenant at anfforance^ 443. 
may exercise ordinary rij^hts of pro|)erty, 443. 
may hold courts and exercise franchise, 443. 
is owner within Statute of Sewers, 443, n. 
may be treated as tenant or trespasser, 443. 
not entitled to rents in arrear or crops, 443. 
what amounts to redemiso to, 444, 445. 

no tenancy where it would be inconsistent with general object of deed, 44G. 
tenancy may arise by force of intention, though no reversion in donee of 
power 6f distress, 44G. 

mortgagee may bring ejectment, though words nsed to create tenancy, 447. 

tenancy not created by mere power for mortgagee to distrain, 418. 

nature of tenancy of, 448. 

by what provisions tenancy of, created, 448. 

where estate devised, 449. 

effect of payment of rent to mortgagee for property not included in mort- 
gage, 440. 

cannot determine tenancy at will by assignment, 449. 

ordinary relation between, and mortgagee not a tenancy within County 
Courts Act, 449. 

tenant of, after mortgage, may bo ejected or distrained upon by mortgagee, 
450. 

remedy of tenant against mortgagor, 460. 

mortgagor’s tenant, accepted by mortgagee, is only tenant from year to 
year, 460. 

where mortgagor’s tenant may give possession to mortgagee and sue mort- 
gagor, 450. 

may distrain for rents under lease after mortgage till mortgagee interferes, 452. 

heir and assignee of, may sue tenant on his covenants, 453. 

with power to lease, may lease to trustee for himself, 454. 

cannot sue with mortgagee on joint demise, 455. 

covenant by, not implied where he leases jointly with mortgagor, 456. 

who may sue on covenants in joint demise, 456. 

of chattels, when ho may sue mortgagee’s assignee for, 457. 

his right to employ mortgaged ship, 463. 

concealing incumbrance commits misdemeanor, ii. 728. 

no allowance to, for expenditure, ii. 928. 

bound to indemnify estate against costs of protecting title, ii. 947. 
with notice of CQUitablo claim, paying debt to mortgagee, may become liable 
to claim, ii. 1025. ' / 

MUNICIPAL CORPORATIONS ACTS, 
receiver under, 399, n. 
securities under, ii. 1165. 


, NEGLIGENCE. Sec Pbioeity, Loss of. 

against negligence, sots matter at large, 551. 


NEGOTIABLE SECURITY, , 

pledgee of, may sue for debt doe thereon, 457. 
bat cannot compromise for less, 468. 
notice of assignment of, not necessary, 640. 

NEW ZEALAND COMPANY, 

notice of assignment of land «rder of, not necessary, 640, n. 


NOTICE.. See Pbiobity; Secubity on Chattels; Tacking. 

’ none of trusts, &c. to he received under Merchant Shipping Act, 1864. •62. 
mortgagee entitled to, of redemption, 186. 
to Hdeem, give reasonable time, 457. 
effect of provisions requiring notice of sale nnder power, 491. 
of sale may be good, notwithstanding disabiUty, 491« 
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NOTICE — continued, 

assignee of personalty must give, of his title, 538. 

legal and equitable incumbrancers equally bound to give, 539. 

what notice sufficient, 639. 

when rule that assignee must give, not applicable, 540. 
is necessary where real estate is conyerteu, 540. 
where no actual conversion, 541. 

notice to original mortgi^r of assignment of mortgage not necessary, 541. 
where persons dealing with incumbered property should give, 642. 

Nature and conditions of, 
is either express or implied, 543. 
may be verbal or written, 548. 

- object of, not material where given. 543. 
must be distinct, 648. 
should bo given by person interested, 543. 
does not arise by reputation, 543. 
dionld be given before completion of transaction, 544. 
before adjudication of bankruptc}', 544. 
ought generally to be in the transaction in question, 544. 
operates in transaction under court, 545. 
to what persons should bo given, 545, 545. 
proceeding where no proper recipient of notice, 546. 
where fund in court, 546. 

where two stop orders on same day prior notice prevails, 547. 
to trustee ciTcctu.nl, notwithstanding payment under Trustee Relief Act, 547. 
form of declaration where tinistcc has notice, but no cestui quo trust in esse, 
547. 

holder of property must accept notice, 547. 

service on agent of holder, 548. 

notice to public companies, 648. 

under Merchant Shipping and Companies Acts, 548. 

feme covert and infant bciund by, 648. 

fmm wliat time notice operates, 660. 

Constructive, 
nature and effect of, 548. 
when it arises, 549. 

neglect and fraud, 
when it arises, 650, 
of what it docs not give notice, 551. 
person alleging notice in another must prove it, 551. 

Between principal and agent, 
nature of, 552. 

in case of counsel and solicitor, 552. 

between country solicitor and London agent, 552. 

where notice in, prior transaction is good, 558. 

where agent acts for several mortgagees, 563. 

employment of agent must have been of a responsible kind, 554. 

notice of what one principal knew as agent for fhe other, 554. 

practical effect of decisions, 555. 

length of interval after which notice imputed, 555. 

where transaction is fraudulent and agent isdntercstcd in concealment, 556. 

where not fraudulent apart from concealment, 556. 

actual retainer of agent unnecessary to let in notice, 557. 

where agent only employed in part of transaction, 557. 

effect of delivery of papers to agent if he did not inspect them, 558. 

wWe mortgagor prepares security, 558. 

not assumed that mortgagor’s solicitor acted for mortgagee, 568. 

giver of notice must see that it reaches proper person, 558. 

who is proper recipient of, on behalf of insurance and other companies, 559. 

notice to one of several partners sufficient, 559. 

in case of mutual assurance and banking companies, 560. 

how for notice to one trustee binds the others and cestui gue trust, 560. 
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NOTICE — continued. 

By recital or reference^ 

notice of instniment is notice of contents, 661. 
exceptions to and extent of rule, 661 — 663. 
by pecnliarily in form or contents of conveyance, 663, 664. 

'Where deed or matter docs not necessarily affect title, 664. 
purchase from heir with notice of -will of ancestor, 666. 
purchaser should use best means of knowledge, 666. 
effect of notice of entail, 667. 

effect of assignment of term to attend inheritance, 667. 

notice of application of clear equitable doctrine, 667. 

where equity is doubtful, 668. 

in case of settlement improperly framed, 668. 

notice of postnuptial settlement is notice of prior articles, 668. 

where one estate is liable to incnmbranccs charged on the other, 669. 

purchaser not bound to know all ciiuitics of particular deed, 569. 

witness has not notice of contents of deed, 669. 

'where inartiBcial instrument c;arrics notice of its contents, 669. 
where recital of instrument is inaccurate or incomplete, 670. 
no notice of matters collateral to subject of inquiry, 670. 
of documents examined or left for inspection, 670, 671. 
of judgments by ][)crson who has searched, 571. 
by possession of title deeds, 671 — 673. 
in case of security on copyholds, 672. 

whore none, by documents in possession of creditor himself, 672. 
or by solicitor’s possession of client’s deeds, 673. 
underwriters have, of broker’s Uen on policy, 673. 

By tenancy^ 

nature and extent of, 673 — 676. 

In dealings with executors^ 676. 
mortgagee not generally bound to inquire of executor, 676. 
where jdedge is for private debt of executor, 677. 
where executor mortgages as owner, 577, 678. 
whore executors sell to surviving partners, 679. 
ndcs apply to mortgage by odii^istrator, 679. 

By recorder 
statutes, 679. 
eonrt rolls, 680. 
registration of deeds, 680. 
registry not notice, 680, 
acts only protect persons without notice, 681. 
where registry bos been searched, 681. 
lie pendene^ 682, 683. 
principle of, 682. 

continued prosecution of suit necessary, 683. 

vacation of registration under lAg Pen.de nx Act, 1867 • •583. • 

to what interests Ibtpen^tix extends, 684. 

only to matters asserted in suit, 685. 

where litix contextatio is at an end, 686. 

Notice by judgments^ decrees^rulex and orders^ 680. 
extent of nuo that decree is not notice, 686. 
bankruptcy, act of, not notice, 687. 

as to notice of to coriioratioiis and companies, by notice to agents, 687, n. 

Defence of purchase without, 

bars both legal and equitable titic, 687. 
principle of, 687. •* 

where property is in medio^ 688. 

’ cannot be sot up by purchaser who has title agfunst mortgagor only, 688. 
where legal title is clear and absolute, 688. 
iii6de and effect of pleading, 689. « 

by what evidence it must bo supported, 590. 
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NOTICE— 

General^ 

does not incumbrance wbicb avoids earlier deed, ii. 613. 

wbat amounts to neglect in giving, of mortgage of chattels, ii. 641. 

^hat notice will affect incumbrancer under Eegistration Acte, ii. G55. 
docs not affect priorities of judgment creditors, ii. 671. 

NOVATIO, 

nature and effect of, in dvil law, ii. 829. 

OFFICES, PUBLIC. See Pensions. 

securities for obtaining or procuring sale of, or relating to, bad, 249. 
sale of, is malvm in ae at law, and forbidden by statutes, ^4. 

OFFICIAL LIQUIDATOR, 

of company has no lien on proceedings, 182. 

ORDER ABSOLUTE, 

for foreclosure, is of course on affidavit of non-payment according to decree, 
ii. 1102. 

must bo obtained before accounts in respect of next right of redemption, 
ii. 1102. 

effect of delay in obtaining, ii. 1102. 

where agent of mortgagee attends alone without power of attorney, ii. 1102. 
is made at once where defendant makes default at hearing, ii. 1103. 

W'hcro motion for judgment on default of pleading, ii. 1103. 
after what time service dispensed with, ii. 1104. 
where declaration that mortgagor is tmstco added to order, ii. 1104. 
must give infants their day, if proper in original order, ii. 1105. 
docs not make mortgage real estate from order to account, ii. 1105. 
release after decree is equivalent to, ii. 1105. 

ORDER FOR PAYhfENT OF MONEY. See Decbee fob Payment of 
Money. 

ORDINARY HYPOTHECATION. Sec Chaboe; Equitable Aseugnment. 
PACKER, 

entitled to general lien, 200. 

PACTUM ANTICHRESEOS, 
nature of, 3, n. 

PARENT AND CHILD, 

where transactions between, liable to bo set aside, 243. 

PARLIAMENTARY AGENT, 
lien of, 199. 

PARTIES, • 

receiver not necessary to suit by drat incumbrancer, 424. 
general practice concemiug, ii. 883. 

all persons interested in estate or security should generally be, ii. 883. 

Otviusr of equity of redemqttiont 
must bo joined where question of redemption arises, ii. 884. 
with reference to mortgagee’s right to complete redemption, ii. 884. 
surety for mortgagor when, ii. 885. 
where validity of mortgage contested, ii. 885. 
married woman owner of, ii. 885. 
tenant for life, ii. 886. 

subsequent mortgagee purchaser of oqui^, ii. 885. 
where bankrupt, ii. 886. 

in case of fraud or charge of possesion of documents, ii. 886. 
when bankrupt may^o party, ii. 886. 
attorney-general in case of forfeiture, iL 887. 
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PAHTIES— 

Trustee of bankrupt mortgagor^ 
where proper party, ii. 887. 
proceediii[|8 wnerc he disclaims, ii. 887. 
where equity settled before bankruptcy, ii. 887. 
where bill is for receiver, ii. 887. 
where creditors sue on refusal of trustee, ii. 887. 
where they may be made parties after issne joined, ii. 888. 

Assignees of equity of redemption^ 

who must be parties where equity of redemption is settled, iL 888. 
tenants in tail and for life, ii. 888, 889. 

pn death pendente lite of owner of first estate of inheritance, ii. 888. 

owners of new interests on determination of contingency, ii. 889. 

tmstees jbo preserve contlhgent remainders, ii. 889. 

trustees for sale, ii. 889. 

trustees of settlement of lease, ii. 890. 

assignee of mortgage of leasehold, ii. 800. 

persons with right of pre-emption, ii. 890. 

subsequent incumbrancers, ii. 890. 

prior and subsequent incumbrancers of tolls, ii. 891. 

8absc(].aent judgment creditors, ii. 891. 
in register counties, ii. 802. 
creditors with general charge, ii. 893. 
where suit is to enforce personal equity, ii. 893. 

where notice of subsequent incumbrance received pending suit, ii. 803, 894. 
Devisee and heir of mortgagor^ ii. 894. 
trustees of will charging estate, ii. 805. 
legatees of legacies charged on estate, ii. 805. ^ * 

attorney-general should be joined in absence of heir, ii. 899. 
no inquiry directed as to heir, ii. 809. 

Personal representative of mortgagor^ 
not generally necessary jiarty, li. 806. 

fdiomd lie joined where suit relates to chattel interest, ii. 896. 
where interested in produce of sale, ii. 897. 

of tenant for life who was in possession or of incumbrancer in arrear, ii. 897. 
in case of claim for exoneration out of mortgagor’s personalty, ii. 898. 
to avoid circuity of suit, ii. 898. 

where equity of redemption converted by mortgagor, ii. 898. 
where representative has mortgaged, ii. 898. 

where administrator under limihS administration sufficient party, ii. 899. 
effect of absence of mortgagor’s representative, ii. 899. 

Mortgagee and claimants under him, 

mortgage where not necessary party, ii. 900. 
where title impeached, ii. 900. 
where no interest claimed, ii. 901. 
after assignment, ii. 901. 

where only* part of security assigned, ii. 902. , 

. tenants in common, &c^ of debt, ii. 902. 
in suit by puisne incumbrancer, ii. 902, 903. 
where mortgage redeemable in part only, ii. 903. 
where receiver is prayed, ii. 903. 

Assignees and devisees of deot and security^ 
owner of le^al interest necessary party, ii. 904. 
first tenant in tall under settlement, ii. 904. 
purchaser under power of sale, ii. 904. 
trustees, ii. 904. 

wrongful possessors under mertgagee,ii. 905. 

Heir of mortgagee, 

• necessary where he has legal estate, ii. 905. 

where not found, attorney-general must be joined, ii. 906. 

Personal representative of mortgagee^ 
generally necessary, ii. 906. ' * 

not under Welsh mortgage, ii. 906. 
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PARTIES— 

Perwnal representative of mortgOgee-^^nHaned, 
of tenants in common, ii. 906. 
of trastees, ii. 906. 
in suit by sub-mortgagee, ii. 906. 
of unpaid vendor of realty, ii. 907. 
where absence of, does not appear till hearing, ii. 907. 

Persons henefioially interested under mortgagor or mortgagee. See Cestuis 
QUE Tbust. 

Ass^wes pendente lite of mortgagor or mortgagee^ 
assignee pendente lite not necessary party, ii. 916. 
nature and extent of the rule, ii. 916 — 917. 
assignee of legal interest is necessary party, ii. 917. 
and person with adverse interest, ii. 917. 
efEect of 2 6c 3 Viet. c. 11, ii. 918. 
how OBalgnee pendente lite joined, it 918. 
assignee pendente lite cannot object for want of parties, ii. 918. 
in suit to discover incumbrances defendant cannot raise objection in respect 
of absence of prior incumbrances, ii. 919. 

PARTITION, 

commissioners of, have no lien, 182. 

PARTNERS, 

where one may make security on personal property of firm, 298. 

not in respect of money lent for extraordinary purposes, 299. 

nor for separate debt of one partner, 299. 

when separate scco^y good agidnst partnership, 299. 

where partner dies whose estate is mortgaged for partnership, 300. 

one partner cannot mortgage real estate of firm, 300. 

where benefit of security is extended to partners for the time being, 300. 

PART OWNER, 

of ship, cannot pledge as against other part owners, 301* 

PAWN. See Pledge. 

PAWNBROKERS, 

regulations cx)nceming, 70 — 76. 
statutory power of sale of, 603. 
on sale of pledge what pawnbroker undertakes, 503. 

PAWNEE. Sec Pledgee. 

PAY. See Penbions. 

to persons in service of crown where not assignablo, 264. 
where it is to enable recipient to perform future duties, 256. 

PAYMASTER-GENERAL, 

notice to, gives no priority, 646. 

PAYMENT. See Tender. 

mortgagee entitled to six months’ notice before, ii. 786. 
extent of rule, ii. 787. « 

six months* interest ecinivalent ta notice, ii. 787. 
where shorter notice Huificient or none necessary, ii. 787. 
before the day fixed, if accepted, is performance of condition, ii. 788. 
when payment to mortgagee’s agent will be dischaige for principal or in- 
terest, ii. 796. 

possession of security not generally sufficient^ ii. 796. 
when a^nt may receive interest, ii. 796. 

effect of payment of principal to mortgagee’s agent before day fixed, ii. 796. 
payment to one joint creditor is discharge at law, but not in equity, ii. 796, 797. 
on death of one joint creditor his representatives entitled, ii. 797. 
when receipt of trustee is good discharge, ii. 797. 
person appointed where trustee not proper, ii. 797. 
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I’AYMENT— 

rule as to application of unappropriated payments, ii. 798. 
debtor may appropriate at time of payment only, ii. 798. 
creditor may afterwards apj^ropriatc, ii. 798. 
evidence of apprcf)riation, ii. 798. 

extent of creditor’s right under law of England and civil law, ii. 799. 
in cose of debtor’s bankruptcy, ii. 799. 

presumption of consecutive payments where no appropriation, ii. 799. 
rule of civil law and Scotch law where no appropriation, ii. 800, and note, 
no appropriation liteni motam, ii. 800. • 

payment in respect of composition applied to debts rateably, ii. 801. 
effect of payment by worthless security, ii. 838, 851. 

mortgagor paying debt with notice of equitable claim may become liable to 
it, ii..l026. 

time allowed for, by judgment, ii. 1048. 
persons entitled to subsequent right to redeem, ii. 1049. 
in case of derivative mortage, ii. 1049. 
in case of judgment creditors, ii. 1049. 

where only one ]>eriod given to several incumbrancers, ii. 1050. 
where more than one of such {jcrsona is ready to redeem, ii. 1050. 
direction for payment within six months may be added to decree by petition, 
ii. 1050. 

time allowed reckoned in calendar months, ii. 1050. 

day of payment may be postponed or foreclosure opened, ii. 1051. 

liow application for time made, ii. 1051. 

generally time only given in foreclosure suit, ii. 1051. 

how often time may be enlarged, ii. 1061. 

what reasons sufficient, ii. 1052. ^ 

where security must be shown to be sufficient, ii. 1052. 

length of time granted, ii. 1053. 

form of order, ii. 1063. 

where objections pending to certificate, ii. 1053. 
where time rcquircil to prosecute appeal, ii. 1053. 

whether refusal of mortgagor to produce deeds is ground for enlargement, 
ii. 1054. 

effect oC non-payment at enlarged time, ii. 1054. 

order dischai^^d on variation of account by mortgagee, ii. 1054. 

now day after inrolment of decree or order absolute, ii. 1055 — lOGl. 

See Fobkclosure. 

when time fpr, postponed by death or act of mortgagee, ii. 1056. 
where mortgagee uses other remedies after foreclosure, ii. 1057. 

PENALTY. See Fobfeiture. 

PENSIONS, 

assignments of, where void, 264. 
wlien assignable, 255, 256. 
prisse money not within rule, 255. 
jurisdiction of Court of Bankruptcy over, 256. 

PEllSONAL REPUESENTATIVE. Sec Parties. 
of mortgagee entitled to debt, 345. 
of mortgagor, right of, to i%dccm, ii. 779 — ^781. 
where goods arc pledged, ii. 781. 
of mortgagee entitled to debt, 345. 

PERSONALTY, 

not included in stat. 27 Eliz., 234. 

PIGNORATIFS, 3, n. 

PILOTAGE, 

^prhen payments for, allowed to maritime creditor, ii. 046, n. 

PLANTING, 

inquiry as to, by mortgagee, ii. 962. 
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PLEDGE, 

how cToated, and effect of, 7, 64. 

pledgo and accessories liable for whole debt, 64. 

pledgee has only special property in, 64. 

what possession nccesaaiy to pledgee’s title, 65. 

ownei^ip revested on payment or tender, 65. 

what may be pledged, 65. 

nature of delivery and possession, 65. 

where pledgor may retain possession or use, 65, 66. 

pledge must be delivered as security, 66. 

may be implied, 66. 

for what it may bo contracted, 66. 

must be made 'with consent of owner, 66. 

right of execution against, by creditors of pa\vnor and pawnee, 69. . 

pledgee of wrongful pledgor gets no title, 607. 

pawnee may recover in action for debt without returning, 374. 

where pawnor has recovered value on wrongful convorsion, debt remains, 374. 

where pledgor leaves pawn till it is spoilt, pledgee may sue for debt, 374. 

who may redeem under Pawnbrokers Act, ii. 754, 

waived by redclivery to creditor, iL 841. 

unless as agent, ii. 841. 

PLEDGEE. See Pawnbrokea. 

where ho may deliver pawn to stranger, 67. 

cannot sell or pledge more than his own interest, 67, 68. 

except negotiable securities, 67. 

mere refusal to redeliver not conversion, 68. 

wrongful conversion floes not destroy contract, 68. 

may deliver chattel to true owner, 69. 

may sue pawnor in debt or assumpsit, 374. 

in case of wrongful conversion, 374. 

where pledgo perishes, 374. 

of negotiable security, rights of, 457, 458. 

bound to restore jiledgo on payment, 458. 

how far responsible, 458. 

where debt tendered before loss, 458. 

in case of theft, 458. 

under Pawnbrokers Act, 1872 ..459. 

cannot demand payment for warehouse, semhlc^ 460. 

liis right of user, 461, 462. 

under Mohammedan law, 461, n. 

cannot foreclose, 486, n. 

selling must account for proceeds, 487. 

selling cannot buy pawn, 490. 

except under Pawnbrokers Act, 503. 

how ho accounts for profits, ii. 935. 

PLEDGOK, 

undertakes that ho has interest in pledge, 66. 
without title cannot give title to pledgee, 66. 
or to second pledgee against first, 67. , 

where pledgor Las limited interest, 67. 

where he is not true owner or holds chattel only os a pledge, 68, 69. 

may sell his right in pledge, 70. 

his right to redeem under Pawnbrokers Act, 503. 

POLICY OF INSURANCE. See Insurance.* 
damages for breach of covenant to keep up, 373. 
pledge of, gives implied authority to sue oh policy, 373. 
on ship, pledge of, passes no interest in ship, 465. 

effect of payments on, when effected^ as collateral scenrity, ii. 1072—1077. 
annuitant or mortgagee making, cn debtor’s life, may retain, ii. 1072, 1073. 
belongs to debtor where he pays or is charged with premiums, ii. 1073. 
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POLICY OF INSURANCE— 

yrhcro allowance for innarancc in included in consideration, ii. 1073. 
when mortgagee is a trustee of policy, ii. 1074. 
when seenntj has been set aside, ii. 1074. 

where risk insured against ceases and mortgagee receives insurance, ii. 1075. 
where annuity is for lives which are insured by grantee, ii. 1075. 
where agreement that policy shall belong to debtor, ii. 1075. 
not material that insurer’s interest has ceased on redemption, ii. 1076. 
where there is contract that grantor may elect to take, ii. 1076. 
where policy is assigned as eollateral security with subsequent trusts, ii. 1077. 
benefit of fire policy passes by mortgage though not mentioned, ii. 1077. 
effect of covenant to insure, ii. 1077. 

PORT CUARGES, 

ship owner has no lien for, 196. 

PORTS, 

of destination, meaning of, 93. 
home, what are, 97. 

POSSESSION. See Account^'; Mobtgagee ; Mortgagob ; Pledge; 
Waiver. 

of chattels will not give prioiify over registered incumbrance, ii. 649. 
acts which do not amount to, ii. 936. 
court may grant inqui^ as to fact, ii. 936. 
may be taken in part, ii. 937. 

suit oipvisne incumbrancer is equitable iK>S8CSsion, ii. 937. 

POWER OF ATTORNEY, 

where it may create an equitable security, 34. 

POWER TO MORTGAGE. Sec Agents; Bankers; Bankruptcy; 
Bill Brokers; Executors; Factors; Infants; Lunatic; 
Married Women ; Pabtneus; Sale; Trustees. 
should specify intention, 260. 

g^cral power to sell docs not generally include, 260. 

W'hcrc it docs, 285. 

acquiescence in security under doubtful power, 260. 

effect of power to creditor to take possession and receive profits, 261. 

power must lie exercised in accordance with iuKtrument creating it, 261. 

where exercised to secure debt contracted on improper sccurit}', 261. 

where in excess of power, 261. 

may be good by estoppel, 261. 

where consistent with general power to mortgage, 262. 

scenrity nnder, may bo good though mode of maldng wrong, 262. 

no debt at law where maker has no capacity to contract it, 262. 

how far security may bo allowed though lender not empowered to borrow, 

263, 264. 

wlicrc statutory authqrity contains no rcstrictioiis beyond deed of settlement, 

264. 

power must be exercised consistently with object, 264. 
effect of this rule upon securities on public undertakings, 266—268. 
charge of debts on real estate does not authorize mortgage for purpose of 
business, 287. 

PRESERVATION, 

of security, right of mortgagee to, 305. 
of estate, payments for, i^iwed, ii. 945. 

. PRESUMPTION, 

Of deaths 

nature and extent of, iL 772 — ^775. 
generally arises after seven years, ii.f773. 
probable origin of rule, ii. 773, n. 

08 to presumption of time of death within the seven years, ii. 774. 
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PKESUMPTION— 

Of death — continued. 

death not presumed till after diligent inquiry, ii. 775. 
security to refund in case of rc-appearance, ii. 775. 

French law os to presumption of death and disposal of property, ii. 775, n. 

PRINTER, 

has specific lion, 199. 

PRIORITY, 

in bankruptcy in respect of judgment, 105. 

in administration of estates m respect of unregistered judgments, 131. 
of salvage liens, 517. See Phxobity undeb Maritime Law. 

Legal eetate, 

gives both at law and in equity, ii. 693. 
pravisious of acts of 1874 and 1875, as to, ii. 590. 

puUnS mortgagee without notice of prior mortgage getting in term, ii. .594. 
where quasi legal estate obtained by delay of prior incumbrancer, ii. 594. 

See Defective Assurance; Tackino. 

Equitable priority. See Deeds. 

equitable mortgagee without notice niay tack against mortgagor and those 
who claim under him, ii. 620^ 
equitable priorities are generally according to date, ii. G20. 
exception in salvage cases, ii. 620. 
in case of officious payments, ii. 621. 
in bankruptcy, ii. 621. 

when equitable incumbrancer may get priority by means of legal title, ii. 621 . 
claim of equitable mortgagee prevails against lien of mortgagor's solicitor, 
ii. 622. 

equitable incumbrancer not protected by his assignor’s concealment of notice, 
ii. 622. 

mortgagee under breach of trust cannot claim against beneficiary, ii. 623. 
mortgagor with infirm title cannot convey equitable interest, ii. 623. 
gmisni mortgagee with notice cannot oust prior equitable mortgagee, ii. 623. 
first incumbrancer cannot prejudice subfHsqucnt, ii. 624. 
produce of sale bound by same equities as estate, ii. 624. 
puisni incumbrancer baying estate discharged must apply purchase-money 
accoixling to priorities, ii. 624. 
priorities under Irish decree for sale, ii. 625. 

priority where securities effected by fraud or in breach of trust, ii. 625. 
trustee’s right to indemnity preferred to charge by cestui quo tr^tst, ii. 626. 
os between mortgagor and mortgagee, mortgage affects whole of mortgagor’s 
interest, ii. 627. 

rule where incumbrancer has priority over one of earlier date, but not over 
one postponed to him, ii. 627. 

priority between unpaid vendor and claimant under purchaser, ii. 628. 

Itight to consolidate securities, 
nature and principles of right, ii. 630. 
acted upon in proceedings under statute of Geo. 2, S. 631. 
distinguished from legal right to tack, ii. 631. 
mortgagee entitled, though securities vested in trustees, ii. 631. 
and whore ho claims by assignment, ii. 631. • 

though he had no previous interest in security, ii. 632. 
and nad notice of subsequent incumbrance, ii. 632. 

not where subsequent security on first estate preceded that on second, ii. 632. 
right not affected by sale under power, ii. 632. 
or by change in ownership of estate, ii. 632. 

right of assignee where one estate is sold aifil the other mortgaged after 
morte^go of both, ii. 633. 

how redeeming assignee deprived of right to hold both securities, ii. 634. 
mortgage may consolidate whether securities unite before or after union of 
equities of redemption, ii. 634. • 

whore distinct diares of estate are mortgaged after splitting of equity of 
redemption, ii. 634. 
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PEIOIllTY—- 

Might to eongolidate continned. 

no consolidation against person engaged in one security only, ii. BBC. 
where no consolidation of tenant for life’s security against remainderman, 
ii. C37. 

right of consolidation not limited to cases of legal securities, ii. 637. 
overrides right of surety for one debt, ii. 6.38. 
applies to securities of different natures, ii. 639. 

applies eipally in proceedings to redeem and to realize securities, ii. 639. 
and in bankruptcy, ii. 639. 

mortgagor cannot insist upon, as against mortgagee, ii. 639. 

no right to consolidate where one security satisfied before the other is com- 
plete, ii. 640. 

Priority in securities on chattels^ 
notice on assignments of chattels gives priority, ii. 640. 
inquiry should be made as to prior chaigcs, ii. 641. 
notice does not operate until fund has reached trustee, ii. 641. 
but shonld bo given at earliest period, ii. 641. 
priority extends to set-off and other equities, ii. 642. 
no priority by notice to paymaster-general, ii. 642. 
priority by stop order, ii. 643. 

rule os to notice binds trustee in bankruptcy, ii. 643. 
priority of bankrupt's trustee under statutory rights, ii. 644. 
no priority against cestui quo trust by notice whitrc trust is complete, 
ii. 645. 

mortgagee not guilty of negligence not postponed by earlier notice of later 
incumbrancer, ii. 646. 

mortgagee of freight must take possession before end of voyage, ii. 646. 
what constitutes such completion, ii. 647. 

priority may bo saved by notice whore possession impossible, ii. 647. 

effect of mortgagee’s neglect to take possession, ii. 647. 

legal title without notice prevails against trust, ii. 647. 

where equal innocence and diligence, priority of time prevails, ii. 648. 

possession will not give priority over registered security, ii. 649. 

Pi^^lorlty under maritime laWf 
under French Code do Commerce, ii. 649, n. 
precedence is according to lesefori^ ii. 649. 
last in date is paid first, ii. 649. 
ransom of ship prevails over prior mortgage, ii. 650. 
salvage of cargo oyer respondentia loan, ii. 650. 
rule of precedence only applies where salvage, ii. 6.50. 
so in case of land, ii. 650. 
no precedence beyond necessity, ii. 651. 
priority of lien for salvage of life and for wages, ii. 650, 651. 
master’s claim for wages cannot compete with mariners’, ii. 651. 
how far against bondholder or roatcrial-mcn, ii. 651. 
existing maritime lien preferred to shipwright’s posscssoiy lien, ii. 652. 
hnt not continuing of imperfect claims, ii. 652. 

where lien for damage preferred to mortgage or bottomry bond, ii. 652. 
mortgagee has priority over loan for use of ship not secured by possessory 
lien, li. 652. t 

By Statute, 

Megistration acts^ 

roles of priorit]r under, in England and Ireland, ii. 653. 
sabseqncnt registered incumbrancer not affected without notice at date of 
security, ii. 655. 

mortgagee need not inqniEe for unregistered deed, ii. 656. 

where nnremtered deed protected by one registered, ii. 666. 

whether eanier and later deeds must bo by same grantor, ii. 656. 

no priority by registered assignment of money charged on land, ii. 657. 

unregistered appointment postponed* u- 

registration protects mortgagor’s title, ii. 657. 

no priority by informal registration, ii. 658. 
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PRIORITY BY Statute— 

MegUtration continued, 
effect of non-Tegistration within period limited, ii. 658, 659. 
priority of documents registered on same day is according’ to numbers at- 
tached, ii. 659. 

settlement of priorities under Land Transfer Acts, 1875 and 1862, ii. 659, 660. 
Skipping aetSf 

under act of 1854, acconling to date of registration, ii. 660. 
directions of act as to priority, ii. 660. 
how for unrc^stcrcd further charge can bo tacked, ii. 661. 
cfpect of provision that mortgagee is not owner, ii. 661. 
where registered mortgage not affected by act of bankruptcy of mort- 
gagor, ii. 662. 

Judgment aotft^ 

from what time they affect debtor’s property, ii. 662. 
judgment creditor holds, subject to same liabilities as debtor, ii. 662. 
different kinds of equities which prevail against judgments, ii. 663. 
rights of crown against debtors, ii. 664. 

crown docs not lose priority where security is breach of duty, ii. 665. 
nor judicial sequestration against security intended to defeat it, ii. 665. 
equitable mortgagee protected against elcgit, ii. 665. 
so under Irish Act, in case of registered afHdavit, ii. 666. 
equitable incumbrancer of chattels, with complete title, has priority over 
subsequent execution creditor, ii. 666. 
judgment not defeated by mortgage under earlier power, ii. 666. 
rights of assignee of chose in action and judgment creditor, ii. 667. 
effect of charing order nisi, ii. 668. 

judgment creditor not prior to earlier voluntary settlement as purchaser 
under 27 Eliss., ii. 668. 

judgment creditor of heir or devisee has no priority over simple contract 
debts of ancestor or devisor, ii. 668. 
where ho has priority over creditors under trust deed, ii. 669. 
charge of judgment creditor not affected by statute which suspends remed}**, 
ii. 669. 

priorities under Sequestration Act, 1871, ii. 670. 

execution creditor loses priority over property not sold under execution, 
ii. 670. 

order whore judgment creditor received more than amount due, ii. 670. 
priorities of securities registered in county and Common Fleas, ii. 670. 
priorities of judgment creditors not affected by notice, ii. 671. 
priority of earlier county registration of judgment good, though entered up 
with notice of earlier judgment, ii. 671. 
decree of cquitj^, registered with notice of earlier unregistered conveyance, 
will not prevail, ii. 671. 

in administration of assets, unregistered judgment has no priority over simple 
contract debts, ii. 672. 

effect of 23 & 24 Viet. c. 88, s. 4, as to registration, ii. 672. 
priority between judgment creditors in administration of assets, ii. 672. 
effect of judgment pending administration suit, ii. 673. 
effect of attachment in Lord Mayor’s Court in administration of assets, 
ii. 673. . 

where priority given to foreign judgment, ii. 673. 
priority of judgment obtained by default, ii. 673. 
priority of executions where first is void by debtor’s bankruptcy, ii. 674. 
priority of sequestration, ii. 674. 
linden* Bankrupt aet*, ' 

priorities under, of other than secured creditovs, ii. 674. 
where secured creditor is only entitled rateably, ii. 675. 
priority of execution creditor who has seized before act of bankruptcy, ii. 

• 675. 

where goods taken in execution on judgment for more than 507., ii. 676. 

‘ effect of composition under act of T869, ii. 676. 
priority of sequostrationa under, ii. 676. 
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PRIOIUTY BY ^TjL^VTV^continued. 

(Tnder Bankrupt acta — continned. 
priority of friendly society on death or bankrnptcy of officer, ii. 677. 
priority of commissioners nnder West India Estate Acts, ii. 677. 

* priority of mortgagees of public works and companies, ii. 678. 

Lo%9 of, 

by neglect or fraud as to deeds, ii. 860 — 874. See Deeds. 
where vendor delivers conveyance, with receipt, for unpaid price, ii, 876. 
where one of several transferors, being solicitor of transferee, receives monev, 
ii. 876. 

where transferee hands deeds to original mortgagee, being solicitor of mort- 
gagor, ii. 876. 

no excuse for mortgagee that another induced him to commit fraud, ii. 876. 
to affect mortgagee with fraud of agent, relation of principal and agent must 
subsist at the time, ii. 876. 

priority lost by leading another to act upon a certain state of things, ii, 
877. 

cfTccts and instances of rule, ii. 877, 878. 

stranger may be made liable for his false representation, ii. 878. 

person who has stood by must have known his own rights, ii. 878. 

not lost by wilful obstruction of another creditor, ii. 879. 

case of bankrupt allowed to carry on business without certidoate, ii. 879. 

vendor of estate leaving price under control of one trustee, ii. 879. 

effect of non-registration of securities by officers of company, ii. 879. 

where priority not lost by omission to make salvage advancci^ ii. 879. 

effect of advance to nncertificated bankrupt, ii. 880. 

effect of fraud by married women and infants, ii. 880, 881. 

PROBATE, COURT OF, 

order for payment has not effect of judgment, 120. 

PRODUCTION. See Deeds; Solicitor, I#ibn of. 

PROHIBITION, ' 

against incumbrance, effect of, 268. 
how broken, 268, 269. 

docs not affect charge upon income already dne, 260. 

PROTECTION OF SECURITY. Sec Mortgagee. 

PROVISO. See Condition ; Redemption. 

PUBLIC COMPANY, 

meaning of, in Judgment Act, 1 & 2 Viet, 116. 

PUBLIC WORKS, 

remedies of incumbrancer on, 329. 

PUBLIC WORKS ANH FISHERIES ACTS, 
securities under, ii. 1167. 

PURCHASE-MONEY, 

how disposition of surplifb should be provided for in power of sale, 497. 
as to payment of interest on surplus, 497. 
snortgageo is trustee of, 498. 

at whoso risk and for whose licncflt invested, ii. 1078. “ 

on sale by crown, ii. 1078. 

where fund is blended wit]{ other monies, ii. 1078. 

PURCHASERS, 

for valnablo t^nsideration, without notice, not affected by judgment acts^ 474. 


QUARANTINE, 

effect of order for, upon right to stop in transitn, ii. 862, n. 
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RAILWAY COMPANIES. 

statotoxy securities by, ii. 1167. 

REAL ESTATE, 

mortgaged estate not treated as, on ground of entry by mortgagee, 346. * 
RECED^T, 

notico by absence of, on conveyance, 651, 576. 

RECEl V ER, 

Appointment of^ hy parties^ 

person entitled to debt mny appoint under 23 & 24 Viet. c. 146, s. 11., 375. 
manner of appointment, 376. 

statutoiy receiver is agent of owner of mortgaged property, 376^ 377. 

powers of statutory receiver, 376. 

removal of, and appointment of new, 376. 

may retain commission, 376. 

his power to insure, 377. 

under joint appointment of mortgagor and mortgagee, may demand posses- 
sion under 4 Goo. 2, c. 28.. 377, .378. 

right of mortgagee against receiver of judgment creditor under Municipol 
Corporation Act, 39i), n. 
whore mortgagee allowed expenses of, iL 953. 

Appointment of^ hy eoiirt^ 

])craon applying for, must be interested, 378. 
form of application, 378. 

Knit for appointment of only should not bo brought to hearing, 378. 

application for may bo ex parte^ 378. 

appointment unwillingly disturbed, 379. 

appointment of now consignee before death of acting, .379. 

nature and extent of security by, 379. 

to whom recognizances given, 433. 

arrangements for lessening security, 380. 

when sureties or security dispensed with, 380. 

inrolment of recognizance, 380. 

Nature of appointment^ 

for whoso benefit, and effect of, 381. 

docs not affect Statute of Limitations, 381. 

when rent paid in by, not applied for by incumbrancer, 381. ' 

Nor and againnt whom appointed^ 

formerly not for legal incnmbranccr, 382. 

practice under Judicature Actf^ 383. 

where equitable incumbrancer may have, 383. 

but his nght is subject to that of legal iucumbrancer, 883. 

where legal incumbrancer has prior security, 384. 

when in favour of owners of prior charges in possession, 384. 

may bo against incumbrancer in possession as tenant, 384. 

prior mortga<;co opposing must swear that something is due, 384. 

where amount cannot bo ascertained by reason of libgligcnco, 385. 

definite sum most be sworn to, 885. 

appointment without prejudice to prior legal owner out of possession, 385. 

proceedings of prior mortgagee to obtain possc&iion against receiver, 385. 

where appointed against legal titlo, 386. 

must bo probability of establishment of advene title, 386. 

where legal estate is in trustees^ 387. 

or in claimants under voluntaiy settlement, 387. 

where applicant cannot nse legal remedy, 387. 

not where effect wonld bo to establish dispntea right, 387. 

not where legal title to ship was in qnestipn, 388. 

where not against trustees or consigneeiH 388. 

where on dea&, disclaimer or misconduct of trustees, 388. 

where against legal joint tenant or tsnmt in common, 389. 

where some of the owners hro infants, 889. 

against mortgagor in possession with legal titlo, 390. 

M. vot. ir. 4 K 
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RECEIVER— 

JSrhr tmd against whom appointedr~-coriiYimtA,^ 
oyer ronts where seveTal mortgogoTS tenants in commoni 390. 

/where defendant entitled to, against co-defendant, 390. 

‘as part of terms on enlarging time for ademption, 391. 
where equitable owner out of jurisdiction, 391. 

power of court to appoint not affected by testamentaiy appointment of 
guardian, 391. 

where judgment creditor may have, 392. 

appointment of, under Sheriffs Acts in Ireland, 5 & 6 Will. 4, c. 55 ; 3 & 4 
Viet. c. 106; and 19 & 20 Viet. c. 77. .:)93— 397. 
ex parte application for, under acts not a lie pendenx^ 397. 

Over what property appointed^ 397. 
wlicnroyer goyemment pension or public office, 397. 
when over rates and tolls, 398. 
over public undertaking, 330, 398. 

under Railway Companies Act, 18G7, Companies Clauses Act, and Municipal 
Corporations Acts, 398, 399, n. 
profits of fellowship or of canonry, 399. 

not of half-pay of officers, Ac., or pension to support dignity, 400. 
or profits of ecclesiastical benefice, 400. 
of mines at instance of part owner, 400. 
when of land of tenants in common, 401. 
of colonial estate, 401. 

of realty or personalty in foreign country or dependency, 401. 
of unsold ])art of pledge, 488. 

At what stage of cause, 
whore before appearance, 401. 
where defendant out of jurisdiction, 402. 
whore at hearing, 402. 
where after judgment, 402, 403. 
not before hearing on evidence taken in cause, 403. 

Who may he appointed, 

person appointed in chombers or by judgment, 403, 401. 
must have time for the duties, 404. 
practising barrister may bo, 404. 

but not peer, or, semhle, member of House of Commons, 404. 

nor judge’s Clerk, 405. 

where solicitor may be, 405. 

not person under security to crown, 405. 

nor next friend or his son, 405. 

where trustee eligible, 405. 

where guardian tenant for life, person interested or party to suit, 400. 

West India mortgagee where not to be consignee, 40G. 
preference to nominee of mortgagee or equitable tenant for life, 400. 
AuthoHty of, 

not of his own authority to bring or defend action, 406. 

one not to take posseSision against ono^er, 40G. 

acts of, not rcstniincd on application of person not interested, 407. 

extent of his power to distrain, 407. 

where leave to distrain refused, 407. 

tenants should attorn to, 407. 

effect of attornment to, 408. 

how receiver gets into possession, 408. 

delivery of court rolls to, 408. 

court not willing to give him independent powers, 409. 

tenants may be ordemd td attorn to sequestrator, 409. 

practice as to letting by receiver, 409. 

whore may give notice to quit, 410. 

where he should move for leave to let, 410. 

in case of colonial estate, 410. , 

lease not allowed to bind infant, 410. 

where bound by unauthorized lease, 411, 
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HHCKIVER— inucd. 

Authority ^—continued. 

effect ca lease under power pendente life after appointment of, 411. 

where power given him to inspect property, 412. 

from what time rents bound by appointment of, 412. 

when he can perform his duties, 412. 

his ngbt to rents in urrear aud produce, 412, ii. 930. 

must pay balance to prior inciimbrancer who takes possession, 413. 

duty of, in cose of interfereuco with rents, 413. 

to whom money received by belongs, 413. 

rights to, of prior mortgagees, 414. 

not directed to keep down interest till security established, 414. 

Hight of^ to apply to oourt^ 

rule as to his taking proceedings, 414. 

docs not lose his privilege where ho is party to cnn<u', 415. 

where ho should join in proceeding, 415. 

Posseision of^ 

possession of, is possession of court, 415. 

cannot be disturbed without leave of court, 415. 

order of appointment must be distinct, 410. 

should direct doliveiy of possession or attomment, 41G. 

how court deals with sheriff disturbing receiver, 41G. 

how execution creditor protected, 417. 

exercise by court of power to commit, 417. 

where sheriff seizing under writ issued by court not protccfcti by it, 419. 
remedies of persona claiming paramount interests to receiver, 419. 
wliero prior incumbrancer guilty of delay, 4 1 !). 
mode of aiiplication for leave to proceed, 420. 

JC^pendltvre Jy, 
general rule os to, 420. 
in case of unauthorized expenditure, 421. 
lAabilitiee of, 

extent of liability for property in his hands. 421. 

where ho may deposit money with banker, 421. 

liable for loss of fund put out of lii.s control, 422. 

person assuming character of, is responsible as receiver, 422. 

application of money paid to wrong person, 423. 

where wrongful payment nuide by receiver's agent, 423. 

liability of receiver appointed by colonial court, 428. 

liability of consignees of produce, 423. 

not necessary party to suit by first incumbrancer, 424. 

liow receipt of money by receiver prevented, 424. 

who suffers for loss or waste by receiver, 424. 

where ordered to account again, 424. 

Remuneration and allowances ofy 
mode of remuneration of, 424. 
settled at passing of accounts, 425. 

has no vested right to receive money for sake of i)cftindage, 425. 
practice in lunacy, 425. 

where right lost by omission to pass accounts no allowance against infants, 
42G. » 

where forfeited costs not struck out after being allowed, 42G. 
where amount reconsidered, 426. 
no allowimce generally for voluntary act, 42G. 
where expenses for allowed, 426. 
costs of hostile application against receiver, 427. 
no expenses or allowance for nnauthorized journ^, 427. 
ns to allowance for scheme, &c. of estate, 427. 
fees in judges’ chambers on passing accounts, 427. 

Passing accownts^ 

mode of passing, 428. • 

process upon receiver’s default, 429. 

4 K 2 



1236 ' 


INDEX, 


The referenoea are to the Pages. 

EECEIVER— 

Payment of halaneett hy^ 
orders as to payment of balances, 429. _ 
receiver may not make interest on interim receipts, 430. 
where he ^onld obtain order to pay in surplna rents, 430. 
may bo deprived of salary and charged interest, 430. 
inquiry as to what might have been laid out, 430, 
as to impiiry after accounts passed, 431. 
committal of receiver for nuii-paymciit of balance, 431, 432. 
remedies against receiver after discharge, 432. 
after dismissal of suit, 432.^ 

admission of assets by receiver's executor makes him liable, 432. 
how recognizances enforced, 433.^ 

where recognizance enforced against surety, before sum due ascertained, 433. 

recognizance not enforced without leave, 433. 

extent of surety’s liability, 433. 

proceedings bv surety when sued, 434. 

snrety stands in receiver's place, 434. 

Discharge of 

npon whoso application discharged, 434. 
whore suit dismissed or proceedings stayed, 435. 
continuance of, for prior creditors, 435. 

• where appointed during minoritios, 435. 
slibstitution of trustees for, 436. 

receiver or sureties not generally discharged on o^vn application, 435. 

what are grounds for discharge, 436. 

allowing owner to retain possession no reason, 436. 

irregularity in accounts, 436. 

application for, how made, 436. 

ought not to appear upon, 436. 

form of order to vacate recognizance, 437. 

discharge of roco^izanco on surety’s application, 437. 

notice of application for discharge should bo served personally, 437. 

remedy against discharged receiver not paying in balance, 437. 

deposit of accounts when receivership completed, 438. 

RECOGNIZANCE. Sco Judgments. 
nature of, under judgment acts, 106, n. 

at law and by way of statute mcrdiant and statute staple, 108, n. 

of receiver, to wh(>m given, 433. 

vacating and enforcing receivers’, 436, 437. 

RECONVEYANCE. See Costs. 

petition for, in lunacy coses, should be presented by committee, ii. 1024. 
mortgagee with notice of equitable claim on estate should not convoy to 
mortgagor, ii. 1025. 

tnisteo of mortgagee bound to assign according to his direction, ii. 1026. 

liability of mortgagJo to rcconvey, ii. 1061. 

when he has notice of prior equitable right, ii. 1062. 

form of decree for reconveyance, ii. 1062. 

in case of equitable secuf ity, ii. 1063. 

whore estate sold under power of sale, ii. 1063. 

on redemption by person with limited interest^ ii. 1063. 

in case of settled estates or infants, u. 1064. 

subject to mesno and paramount clfdms after time enlarged, ii. 1064. 
where foreclosing party i| trustee, ii. 1066. 

mortgagee not bound to assign debt or convey to another as mortgagee, ii. 1065. 
where he is bound to convey so os to keep security on foot, ii. 1065. 
form of reconveyance, ii. 1066. 
of dischar^ of equitable mortgage, ii. 1066. 

statutory right of legal personal representative to reconvoy real estate, ii. 1066. 
how oopyholds icvcBtcd, ii. 1067. 



INDEX. 


1237 


The referenoea are to the Pages. 
KECONVEYANCE— 

cancelling cntiy of sccnritj under Land Transfer Act, ii. 10G8. 
receipt operates as under Building and Friendly Societies and Merchant 
Shipping Acts, ii. 1068—1070. 
stamps on, ii. 1174. 

RECORDS, 

judicial, no lien on for fees of officers, 182. 

RECTORIES. See Ecclesiastical Benefices. 

REDEMPTION. See Decbbe; Dismissal; Redemption, Equity of. 
right of, incident to security, 1. 
remains after breach of condition, 2. 
where omission of proviso for, may be supplied, 13, 14. 
what will show right of, where not expreased, 14. 
right to, of owner of goods pledged by factor without authority, 297. 
not deciTcd on failure of suit to deliver up securities for fraud, «)70. 
decree for, against subsequent incumbrancers, on proof of their incum- 
brances, 370. 

how right given to mortgagor, ii. 713. 
construction of proviso for, at law, ii. 714. 

different effect of, whore chattels are mortgaged and where pledged, ii. 714. 

how condition is construed in equity, ii. 714. 

nature of right, and when it arises, ii. 715. 

person seeking must show good title, ii. 715. 

mortgagor redeeming may not contest mortgagee’s title, ii. 716. 

former rule, where title adverse to equity made out, ii. 716. 

where court acts on priwtt facie title of plaintiH, ii. 716, 775. 

where offer to redeem is necessary, ii. 717, 718. 

not where action relates to other proxierty, ii. 718. 

where diffccent relation exists with mortgagor, ii. 718. 

in case of annuity, ii. 719. 

form and effect of offer to redeem, ii. 719. 

effect of rule against multlfariousncss ni)on suits for, ii. 730, 721. 

Defences to mltfor^ 

release of eipiity, unless improperly obtained, ii. 723. 
when release invalid, ii. 722. 

possession nnder foreclosure, judgment inrolled, ii. 723. 

cannot he pleaded until 6nal order, ii. 723. 

who bound by judgment of, ii. 723, 724. 

where laud is out of jurisdiction, ii. 724. 

or situate in Inn of Court, ii. 725. 

pica of paramount title, ii. 725. 

loss of equity under statute of clandestine mortgages, ii. 726. 

construction of act, ii. 727. 

cannot be used by dishonest mortgagee, ii. 727. 

statute may bo pleaded by assignee, ii. 728. 

Time, for. See Limitations, Statute of. 

mortgage not rodeciiiablc lief ore d.ny iixed, ii. 729. 

. distinction in case of mere trust for sale, ii. 72^ n. 
right may be postponed, 347, ii. 729. • 

but not generally confined to given period or particular class, ii. 730. 
original agreement for dischai'^ of, not allowed, ii. 731. 
right of pre-emption may bo given to mortgagee, ii. 731. 
rules concerning redemption of chattels .and stock, ii. 731, 732. 
liability of person who has redeemed chattels Qn behalf of owner, ii. 733. 
redemption of pawnbmkor’s pledges, ii. 733. 

part of estate cannot generally bo redeemed separately, ii. 734, 735. 
What%terson8 generally entitled to, ii. 745. 
causes of uncertainty as to, ii. 745. 

provisions of Fines and Recoveries •Act as to mortgages by tenants in tail, 
ii. 746. 

presumption in other cases against intent to alter rights, ii. 746. 
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KEDEMPTION — contln'iied. 

What personx generally entitled continued, 

pnrposo to change rights mnst appear, ii. 747. 

different reservation of equity of settled estate alone makes no change, 
ii. 747. 

contra whore equity of fee simple estate is settled, ii. 747. 
effect of limitation of estate after satisfaction of debt, ii. 748. 
in case of mortgage for term and dcclamtion affecting fee, ii. 748. 
distinctions in Anson v. Lee and other cases considered, ii. 748 — 762. 
where wife concurs in mortgage with husband, ii. 752, 753. 
effect of declaration that tenant for life should keep down interest w'hcre 
remainderman joins in mortgage, ii. 753. 
where husband and wife sinscil in foe, and power to appointees to redeem, 
ii. 754. 

who may redeem pawnbroker’s pledge, ii. 754. 

wife's and surety's right to i*edccm her real and personal estate, ii. 75i. 
whore husband obtains new lease of wife’s leasehold, ii. 755. 
surety’s right to redeem, ii. 756. 

married woman mortgaging for husband, redeems as surety, ii. 756. 
how wife sues for redemption, ii. 756. 
bankrupt husband may be co-plaintiff, ii. 756. 

joint tenants and tenants in common, their right to redeem, ii. 756, 757. 
rights of tenant in tail, tenant for life, and remainderman, ii. 757. 
I'emaindcrman has no right ngain.st tenant for life, ii. 758. 
cannot redeem without his consent, ii. 758.. 

tenant for life cannot compel redemption against remainderman, ii. 758. 
conseciucnce of death of tenant for life pending suit of his mortgagee, ii. 75!). 
ronscquenco of discharge of mortgage by tenant for life, executrix, ii. 75!). 
rcnuuiiderman obtains no right of, by omission to make tenant for life keep 
^ down interest, ii. 759. 
right of jointress and dowress, ii. 759, 760. 
of tenant by curtesy, ii. 760. 
of g'uardians and committees, ii. 761. 

of crown under forfeiture, and f>f lord under escheat, ii. 7G3 — 764. 
of assignee under voluntary or other conveyance, ii. 764. 
natnre of pvisnS mortgagee’s right to, ii. 765. 
terms of redemption by voluntary grantee, ii. 766. 

right of assignee of puisne mortgage after decree in foreclosure suit, ii. 7GG. 
where assignee has no beneficial interest, ii. 767. 
lessee of mortgagor may redeem, ii. 767. 

where cestui que timst of leasehold in Ireland may redeem, ii. 767. 
judgment creditor, right of, to redeem, ii. 767, 

^ getieral creditor, right of, to redeem, ii. 768—770. 

* sequestrators, right of, to redeem, ii. 770. 
trustee in bankruptcy, ii. 770. 
devisees of equity of redemption, ii. 771 . 
legatee of legacy charged on land, ii. 772. 
heir at law, ii, 772— *778. 

proof of Ills title and nature of his right, ii. 776. 
right of posthumous heir, ii. 777. 

where entitled on presumption of ancestor’s death, ii. 772. 
when presumption of death arises, ii. 772—775. 
hen^eial owner of equity of redemption may redeem, trustees rcfu^iog, 
ii. 778. 

not after bankruptcy, ii. 779. 

right of personal representative to redeem leasehold or other chattels, ii. 779. 
none as to term created f<fr purpose of security, ii. 779. 

W'hcre administrator or executor of lessee for years mortgages, ii. 779, 780. 

when executor of outlaw may redeem, ii. 780. 

right of personal representative to sue for as pauper, ii. 780. 

whether representative of pledgor can redeem goods, ii. 781. 

under Benefit Building Societies Acts, ii. 781—786. 

price of, is same whether suit by mortgagor or mortgagee, ii. 1037^ 
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where Kuit for, dismissed, last incumbrancer becomes niiasi mortgagor, 
ii. 1038. 

may bo permissiYe only, ii. 1039. 

defendant with first right of, entitled to perfect judgment against mortgagee, 
ii. 1040. 

' form of decrees for successive, ii. 1115, 1119. 
under Lands Clauses Act^ ii. 1161. 

UEDEMPTION, EQUITY OF, 
when it arises, 11. 
nature and incidents of, ii. 716. 
recognized at law, ii. 716. 

may arise by inference only, or bo established by extrinsic evidence, ii. 716. 
course where presumptive adverse title, ii. 71G. 

2trimd facie title to, is sufficient, ii. 716. 

REGISTER OF SHIP, 

no lien on certidcate of registry, 183. 

title to ship complete without delivery of, on sale in Adiuinilty, ii. 1100. 

REGISTRATION. See Bills of Salk Act; Judgments; Pkioiuty; 
Shipping. 

documents squiring registration under Middlesex, Yorkshire, Hull and Irish 
Acts, 41. 

under Irish Act registei*cd instruments clfcctual according to priority of 
registration and right of grantor, 41. 
to what property Registry Acts extend, 41. 

ns to leases not exceeding twenty-one ^cars under English and Irish Acts, 42. 

where registration of equitable securities necessary, 43. 

under act to facilitate proof of title to and convey unco of real estate, 43. 

under Land Transfer Act, 1876. .44—47. 

of annuities, 47. 

under Bills of Sale Acts, 48~68. 
of securities under Merchant Shipping Act, 58. 
of judgments removed from inferior courts, 126. 
of judgments under County Registration Acts, 125. 
necessity for, not aifected by Judgment Acts, 133. 
under 1 & 2 Viet. c. 110, and 8u1>scqucnt acts, 126, 
re-registration under 2 & 3 Viet. c. 11 • • 127. 
effect of that statute in protecting registered incumbrancer, 127. 
effect given to rc-registmtion by 18 & 19 Viet. c. 15, aud 22 & 23 Viet. c. 35, 
s. 22.. 128, 129. 

registration and re-registration of U$ pendem^ 129. 
of judgments, &c. on crown debts, 130. 
in Ireland, 1^, 138. 

of judgments in respect of preference in administration, 131. 
of execution in respect of judgments. Sic., 132. ^ 

registration of exccutiou under 23 & 24 Viet. c. 38, and 27 & 28 Viet. c. 112. • 
132. 

is under control of master, 133. 

under Judgment Extension Act, ]8G8«.133 — •)36. 

of affidavit as mortgage in Ireland, under 13 & 14 Viet. c. 29. .136. 

effect of statute, 136. 

acts do not vitiate unregistered instrument, ii. 663. 

effect of registration in counties and Common Pleas upon priorities, ii. 653 — 
669. • 

effect of registration under Land Transfer Acts, ii. 669, 6G0. 
entry in register in dischaigo of mortgage, ii. 1067. 

RELEASE, 

how security released, ii. 801. • 

intentiou to release not sufficient in equity, if no release at law, ii. 801. 
may be effected by cancellation, ii. 802. 
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KELKASE — cont\/imed, 

acts of creditor may prevent him from enforcing security^ though no release, 
ii. 802. 

effect of reconveyance or release in consideration of fictitious securiti&s, 
ii. 802. 

creditor in such a case retains right against surety, ii. 803. 
ivliero mortgagor, after fraudulent release, makes another security, ii. 803. 
effect of release of judgment, ii. 803. 
stamps on, ii. 1174. 

KEMAINDKRMAN, 

not bound by Statute of Limitations till right of possesdon accrues, 3G5. 
right of, to redeem, ii. 757. 

REMEDIES. See Mobtoaoee. 

RENTS, 

no lien for, in favour of landlord who neglects to distrain, 158. 

right to, passes by mortgage, 440. 

how far tenant may pay to mortgagor, 440. 

in judgment acts includes annuities, 471. 

rights to, of mortgagor and mortgagee, ii. 927, 928. 

when legal mortgagee can get right to, by notice to tenant, ii. 928. 

right to, in bankruptcy, ii. 928. 

right of equitable mortgagee, ii. 929. 

on discharge of receiver and on sequestration, ii. 929. 

right of execution creditor, ii. 929. 

right of receiver, ii. 930. 

. how applied in discharge of several debts, ii. 941. 
taking accounts of, ii. 940 — 942. 

RENUNCIATION, 
stamps on, ii. 1174. 

REPURCHASE. Sec CONVEYANCE, 
effect of condition for, 15. 
construction of annuity with clause of, 20. 

REPUTED OWNERSHIP, 

of chattels, doctrine of, not affected by Bills of Sale Act, 58. 

RESCISSION OE CONTRACT. See Stoppage in Transitu, ii. 846— 8G9. 

RESPONDENTIA. And See Bottomry. 
nature and effect of, 9. 
nature and principles of, 100. 
as to notice of, to owners of cargo, 101. 
when borrower on, personally liable, 101. 

RETAINER, 

person claiming under possessory lien has no other riglit, 48G. 
UEVKBSION, 

mortgagee of, entitled both to sale and foreclosure, 515. 

REVERSIONARY INTERESTS, 

securities by owners of, where set aside, 243. 

w'hcre settlement of reversion good, 244. 

where sale of is bad, conveyance stands as security, 244. 

where security upon may to good for actnal advances, 244. 

where set aside unconditionally, 244. 

BALE. See Conditional SALE; Eobeglosdbe; Infants. 
with proviso for repurchase, nature and reqnisites of, 16—18. 
power of, docs not turn pledge into mortgage, G9. 

**uf goods subject to shipowner's lien under Merdiant Shipping Act, 18G2.« 
195. 

in what coses power of, can ho added to mortgage made under power, 28G. 



INDEX. 


1241 


The referenoea are to the Pages. 

^Al!K-^eoHtinued. 

purchasor subject to agreement for mortgage is bound by power of sale in 
mortgage, 286. 

power of sale not implied in conveyance ordered to stand as security, 287. 
when incumbered property liable to, cither by creditor or by judicial process, 
485. 

prcidnco of, is bound by same equities as estate, ii. 624. 
priorities under Irish decree for, ii. 625. 

Under power incident to eeoiu'vty^ 
when right to, is vested in mor^agee or pledgee of personalty, 486. 
no right to, ipvcn by^ possessory lion, 486, 487. 
nor by lien for unpaid purchase-money, 487. 
except in cither case by custom, 487. 

Under expreae powei\ 
power of sale safer than trust, 488. 

power not affected by demise by mortgagor and mortgagee in trust, 488. 
must not be used for oppression or collateral ])urposo, 488. 
money paid to prevent exercise of, may bo recovered at law, 489. 
may be set aside for neglect or irreguLarity, 489. 
objections must be clearly disclosed, 489. 

no interference with power only because of mortgagor’s wishes, 489. 
prevented where mortgagor exposed to liability under fonner contract, 489. 
mortgagee must stop on tender of sum due, 490. 

\i\ioroprimA facie title to redeem mode out in suit, 490. 

not by mere filing of bill to redeem, 4iK). 

mortgagee or his trustee cannot generally bid, 490. 

sale bad where clerk of mortgagee’s solicitor has bid, 490. 

creditor named ns trustee of trnst deed not acting may buy, 490. 

where ^mUn6 mortgagee may buy, 490. 

execution creditor may buy from shidriff, 491. 

not rcstrainable where mortgagor’s remedy confined to damages, 491. 
not generally restrained for want of notirc, 491. 
effect of provisions rc(]uiring notice of, 491, 492. 
by whom power should be exercisable, 492. 

power of, should be vested in personal representatives of mortgagee, 49.3. 
when power exercisable by devisees, assigns and survivors of mortgagees, 
493. 

when first and second mortgagees may concur in, 491. 
continuance of power of, upon transfer, 494. 
power of, may bo extended by lefei'cnce, 494. 
where sale ma}r bo made subject to prior mortgage, 495. 
must not be private except by express authority, 495. 
what conditions mav ho used upon, 495. 

purchaser with notice of irregular salo not protected by usual clause as to 
irregularity, 495. 

must bo made with proper discretion, 495. 
when mortgage may be taken for purchase-money, 496. 
effect of mortgagee’s receipt clause, 496. • 

effect of purchase by mortgagee of second mortgagee’s interest, 496. 
purchaser under, not entitled to benefit of mortgagor’s covenant to concur, 
406. « 

what evidence purchaser entitled to of right to exercise power, 407. 
how surplus purcluiso-moncy should be disposed of by power, 497. 
to whom it belongs, 497. 

where mortgagee not chargeable with interest on surplus purchase* money, 
498. 

Under ttatutqi'y power, • 

' power of, given to mortgagee by 23 & 24 Viet. c. 145. .498^501. 
docs not apply to property not the subject of tenure, 498, n. 
only applies to instruments executed after date of statute, 500. 
and to securities for loan or debt^ 500. 

after what period it can bo exercised, 501. / 

how far purchaser's title protected bj'i 501. 
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SALK — continued. 

l/ndcr statutory ^ower^continucd. 
effect of provision vesting property for all interest of mortgagor, 601. 
power of, under Jjand Ecgistiy and Land Transfer Acts, 602. 
under Merchant Shipping and Pawnbrokers Acts, 603. 

Under judicial proeessj 604. 

under Equity Improvement Act, 15 & 16 Viet. c. 86, s. 48. . 607. 
power of Court of CSianccry in Ireland, under 19 & 20 Viet. c. 77, s. 6. . 
607, n. 

under 15 & 16 Viet, court has discretion, 507. 

is proper remedy in case of mere charge or trust for sale without condition, 
606. 

when power is exercised, 607. 

sale by Court of Chancery under inherent power, 608. 

legal mortgagee not generally entitled to, 608. 

mortgagee who may call for legal securily not entitled to, 608. 

equitable charge or lien only gives right to, 60S. 

owner of registered charge under Land Transfer Act may have, 510. 

right of judgment creditors to, 511. 

under Judgment Law Amendment Act, 27 & 28 Viet. c. 112, s. 4. .512. 

none of what cannot bo seized, 514. 

order for, is ex dehito justitifc^ 514. 

in case of public undertaking, 514. 

of superfiuous lands, 514. 

right of mortgagee to, with scanty security, 615. 

right of mortgagee of reversion to, 515. 

and of advowson, 616. 

form of prayer for, 616. 

vendor’s and other liens enforceable by, when established by decree, 616. 

when land taken by public company, 616. 

how far on trust property, 616. 

ill case of equitable liens, 616. 

in ease of infant heir or devisee, 617. 

where mortgagor has interest in security, 617. 

where estate is in crown, 618, 

may ho ordered where proper though not prayed, 619. 
fonn of decree for, where mortgagee with paramount title, 619. 
always directed in Irish foreclosure suit, 519. 
power under Confirmation of Sales Act extends to niortgngcc, 520. 
of c<iuity of. redemption on mortgages of public and charitable trubi funds, 
621. 

For recovery of crown, dehU^ 
by Exchequer Division, 621, 622. 
notice of, should bo given to mortgagee, 622. 
may be ordered by any conrt of law or ciiuity, 622. 

J}y Admiralty Division, r>22. 
conrt must Ixs satisfied as to validity of bond, 522. 
where bond fraudulent, sede invalid, 623. 
sale of ship subject to claims on proceeds, 523. 
delivery of register not necessary to complete sale by court, 523. 
where register ordered to be^clivercd, 623. 

In hanhruvtey, 

^undcr rules of 1 870 . . 524. 

rights of unpaid vendor to sale and proof for deficiency, 526, 626. 
his consent necessary for sale, 626. 
no sale where security is tainted, 626. 
or in case of stale demand, 620. 

not an objection to, that debt could not be called in, 626. 
effect of covenant not to assign lease, 627. 
raortgojrae may apply to court, waiving special power, 627. 
ffght of Bub-mortgageo to sale, 627. 

deposit or memorandum not necessaiy for order to sell, 627. 
but debt must bo evidenced, 627. 
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iSALK— 

In oontinacd. 

right not affected by imperfection in security, 528. 
nor by interest of tMrd person, 528. 

'Where suspended by prior legal security, 528. 
where sale will not be ordcr^, 528, 529. 

how arranged where mortgagee is petitioning creditor or assignee, 629. 
mortgagee must bring before court depositees of deeds, 529. 
effect of mortgagee’s application for second sale, 529. 

Judgment for^ 
form of, ii. 1077, 1079. 

at what period directed under 15 & 16 Yict c. 86. .ii. 1078. 
at what stage of cause, ii. 1078. 

when made without mortga^o’s consent deposit is indispensable, ii. 1079. 

how amount of deposit fixed, ii. 1079. 

to whom conduct of sale given, ii. 1080. 

what time given for redemption in cases of, ii. 1080. 

when mortgagee may have leave to bid at, ii. 1081. 

when leave given in bankruptcy, ii. 1081. 

course where unauthoriKcd purchase not confirmed, ii. 1082. 

mortgagee baying must pay deposit, ii. 1082.* 

who has conduct of, in bankruptcy, ii. 1082. 

what persons not allowed to purchase, ii. 1083. 

when reserved bidding allowed, ii. 1083. 

iiiortgagco may insist on execution of order for, ii. 1081. 

rights of cciuitable incumbrancers are bound by order for, ii. 1084. 

when mortgagee purchasing may have possession before time fixed, ii. 1084. 

not directed against infant unless for his benefit, ii. 1090. 

SALVAGE, 

where lien for, 1 99. 

ground of, and right of shipowner to, 199. 
none for keep of estray, 199. 

priority in cases of, ii. 620, 650. Sec Bottomby; PRIORITY, 
is lieu on ship, ii. 650. 

SARK, ISLE OE, 
a home port, 97. 

SATISFACTION. Sec Paymknt. 
entry of, on rolls of manor, ii. 1067. 
under local registiy, ii. 1067. 
under Land Transfer Act, ii. 1068. 

SCKIVENEU, 

os to payment of principal or interest to, ii. 795. 

SECURITIES, VOID AND IMPERFECT. Sec Ecclesiastical RuNEFiciis; 
Extortion ; Fraudulent Securities f Gaming ; Immoral Secu- 
rities; Misrepresentation; Offices; Pay; Pension; Power to 
Mortgage; Prohibition; Undue Influence; Wagering. 

SECURITY. See Evidence; Hypothecation; Lien; Mortgage; Pledge. 
imturc and incidents of, 1. 

mere contract to borrow or lend on, not enforced in cciuity, 2. 

intention to create, carried out, 2. 

takes effect according to intention, 2. 

different kinds of those created by controat, 2. 

benefit of passes by transfer of debt, 7. 

conditions, when construed as, 15— lb. 

when void or imperfect, 221. 

when not void for all purposes, ^21, 222. 

fraudulent. See Fraudulent Securities. 

upon property forbidden to be incumbered, 257. 
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SECURITY — continued, 

ivliat act creates forfeiture 'within prohibition^ 258. 
effect of deposit of lease, 258. 

of giving warrant of attorney or cognovit followed by judgment and cxecn- 
tion, 258. 

effect of charging order under 1 & 2 Viet. c. 110 •*259. 

Destructwn of mlject of 

effect of capture of ship, ii. 881. 

only total loss discharges security, ii. 881. 

effect of transmntation of subject of, ii. 882. 

SEQUESTRATION, / 

nature of, not altered by act giving decree force of judgment, 120. 
landlord’s right to rents of estate under, 413. 
where discharged by appointment of receiver, 48G. 
judgment creditor may obtain, 472. 
proceedings upon, 472. 

sometimes directed by Court of Chancery to bishop, 472, n. 

of ecclesiastical benefice in bankruptcy, 473. 

provision for service of cure, 473. 

judicial, not defeated by collusive mortgage, ii. 665. 

priority of, ii. 674, 676. 

]n‘ioritica under Sccpicstration Act, ii. 670. 
right of sequestrator to redeem, ii. 770. 

SEQUESTRATOR. See Regeiveb. 
is bailiff of bishop, 413. 
money iu hands of, is in custodid legi$, 413. 

SET-OFF, 

effect of, upon solicitors’ lien on judgment, 166, 167. 

discharge of debt by, ii. 804. 

docs not take effect ipso jure in lilnghuid, ii. 804. 

Ix^ncdt of, by counter-claim, ii. 804. 
surety’s right of, in bankruptcy, 833. 
docs not destroy lien, ii. 839. 
of interest on debt and purchase-money, ii. 986. 

none of interest on legacy by mortgagee against mortgage debt, ii. 986. 

of interest in bankruptcy, ii. 986. 

how benefit of given on decree, ii. 1041. 

SETTLEMENTS, 

when void under Bankrupt Act, 224, 225, 227. 

SHIP. See AGEKT ; BoTTOMUY ; SHIPPING. 

effect of capture and recapture of, on security, ii. 881, 882. 
sold in foreign port is subject to bottomry rights, ii. 882. 
lien for freight revives on recapture of, ii. 882. 
purchaser of when rccapfarcd, takes subject to liens, ii. 882. 

SHirOWNER, LIEN OF. SceCABBiEit; Lien, FoBBESBOKY ; Master. 
entitled to lien for passagc-iponey and freight, 189. 
what property bound by, 189. 
what freight lien arises, 189. 

right to, affected by manner of letting ship and time of delivering cargo, 190. 
court looks at effect of whole contract and intention, 190. 
effect of words of demise, 190. 

where freight payable on or before delivery of cargo, 190. 
only arises where contract is ftir freight strictly, 191. 
wlierc goods shipped, shipowner is entitled to earn freight, 191, 
different forms of contract under which it arises, 191 — 193. 

'^hcrc no lien for port charges, wharfagp or demurrage, 193. 
lien for general average, 193. 

rcgul&tions as to, of Merchant Shipping Act, 1662. . 194 — 196. 



INDEX. 


1245 


The referenoee are to the Pages. 

SHIPPING, 

how mortgaged under Merchant Shipping Act, 1854. . 68. 

registration of mortgage of, 68. 

registration of transfer of seenrity, 58. 

of transmission of mortgagee’s interest, 58. 

certificate by registrar ^ving power of mortgage or sale, C9. 

exercise of power contained in certificate, 50. 

cancellation, loss or obliteration, or revocation of certificate, GO. 

as to necessity for registratiou, GO. 

recognition of equitable interests, Gl. 

deposit of registered mortgage of, creates equitable mortgage, Gl. 
mortgage of, made before completion and registered after registration by 
owner, good against his assignees in bankruptcy, G2. 
registered transfer of, may bo treated as security, Gl. 
certificate of registry of ship cannot be pledged or detained for lien, G2. 
notice of trusts of, not registered, G2. 

rule os to number of registered owners docs not affect mortgagees, G3. 
Merchant Shipping Acta do not affect rights of insurers of, 63. 
or assignments of freight, 63. 

mortgages of, not affected by Bills of Sale Act, 1854. .64. 

right of mortgagee to use, 462. 

earnings of, pass to mortgagee, 464. 

liable for expenses in hands of mortgagee, 465. 

assurance of, not according tostatntes, formerly not assisted in equity, ii. 509. 

priorities under Registiy Acts, ii. GGO. 

stamps on securities relating to, ii. 1173. See Exemptions. 

BIIIPPING NOTE, 

will not pass property in goods, ii. 855. 

SHIP’S HUSBAND. See Aoent. 

SHIPWRIGHT, 

has specific lien, 199, 

where he may enforce lion against mortgagee, 464. 

SOLICITOR, 

lias no lien on proceedings in bankruptcy, or on client’s will, 182, 183. 
possesBoiy lion of, 201 — 213. See Liens. 

lien of, upon fruits of judgment, and upon real estate, 158 — 167. See Liens. 
General lien of^ 
extent of, 201. 

to what property applicable, 201. 

property must bo held in character of attorney or solicitor, 201. 

right of London agents of country solicitor, 201, 202. 

documents must bo in custody of person whose costs are in question, 202. 

whore documents hold for special purpose, 202. 

limited by obligation to deliver for purposes of suit, 202. 

only binds documents of employer, 202. 

where employer has limited or special property, 203. 

onlpr binds where solicitor properly employed, 

solicitor bound by equities which bind client, 203. 

in cases of trea^ for loon, 204. 

no lien for business wron^nlly done, 204. • 

ill respect of mortgagee’s costs, 204, 205. 

in case of fraudulent sale, 205. 

right when solicitor discharges himself, 205. 

right of client in that case, 205, 206. 

where solicitor refuses td proceed without funds, 206. 

where ho disputes remuneration, or miscoxAucts himself, 20G. 

.dissolves partnership or becomes bankrupt^ 207. 
right of new solicitor in suit, 207. 
lien of representatives of deceased solicitor, 207. 
right when solicitor is discharged by dient, 207, 208. 
or client becomes bankrupt, 208. 
or comj^y is wound up, 208. 
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SOUCITOE^^enfiau^^. 

Genial lien continned. 
where he voluntarily produces papers, 208. 
suit not suspended till payment of solicitor, 200. 
where bill not properly delivered, papers must be given up, 209. 
where solicitor offers to proceed, 200. 
is only right between client and solicitor, 200. 

where client bound to iirodnce, production is without prejudice to lieu, 209. 

where lien is collateral to cniise, 200. 

where claim must bo paid before production, 210. 

whore document is impeached by suit, 210. 

^ where detention endangers client’s property, 210. 
lien will not prevent completion of order of court, 210. 
in case of suit by next fnend repudiated by plaintiff, 210. 
where deeds arc in solicitor’s bonds only f«>r purposes of suit, 210. 
client ordered to produce must discharge lien, 211. 
where deeds belong to a trust, 21 1. 
where lien is claimed on estate of lunatic, 212. 
where delivery ordered summarily ut law and in equity, 212, 212. 
remedy where lien disputed, 213. 
drafts and copies must be delivered up, 21.3. 
statutory power of courts to order delivery, 213. 
in case of winding-up under Companies Act, 1802. .218. 

Securitieg to, 

when securities to, by client, may be act aside, 241. 

security to solicitor on subject-matter of suit, 245. 

effect of sale to, of subject of suit, 245. 

rule in equity as to securities by fdients, 245. 

where consideration for security to, is money duo on account, 240. 

security to, may be made under pressure, 24C. 

where wcurity to, is oppressive or fraudulent, 246. 

where it is for unascertained costs or advances, 240. 

where acconnte opened in such cases, 24G. 

effect of Solicitors Act upon action on such security, 247. 

where mortgagee’s solicitor neglects duty to mortgagor, 247. 

securities for future costs, good, 247. 

cannot sue on charge for costs pending taxation, 848. 

lien of, on papers only gives right of retainer, 487. 

where lien destroyed by payment to new solicitors, ii. 839. 

formerly did. not lose lieu by attaching client, ii. 839. 

paying client’s mortgage, how he accounts, ii. 939. 

STABLE-KEEPER, 

has no lieu for keep of horses, 180. 

STALLION, 

lien of owner of, 199. 

STAMPS, 

on securities, ii. 1171. 

STATUTES MERCHANT AND STATUTES STAPLE, 
tho several forms, natures and effects of, 108, n. 
nature of tenancy by, 103, if 

STAYING PROCEEDINGS, 

under stat. of 7 Geo. 2, c. 20, and Common Law Procedure Act, .1852. .384. 

immediate decree in equity, 335. 

where act inapplicable, 835, 336. 

act applies to actions on cov(giant, 336. 

amount to bo brought in by mortgagee, 336. 

rules at law where several debts or costs arc claimed, 336. • 

where right to redeem is denied, 887. 

claims for costs under, 338. , 

mortgagor must have appeared in ejectment, 838. 

when sufficiently a defendant, 338. 
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STAYING PROCEEDINGS-oonfiaueil. 

judge at chambers may order delivery of deeds, 330. 

hoiar application made in equity, 330. 

admission of plaintiff's title must bo complete, 339. 

and snbmission to demand and relief, 330. 

all redeeming defendants must apply, 330. 

no onlcr where infant defendant, 340. 

nor under general powers of court, 340. 

where discovery of subsequent incumbrances required, 340. 

court has discretion in cases of contempt, 340. 

act only applies to simple foreclosure suits, 340. 

not where sale prayed, 341. 

evidence of dispute os to right to redeem, 341. 

at law application necessary Insforo mortgagee can sue out execution, .'Ul. 
but court will enlarge time under order, 841. 
order not discharged on motion, 342. 
effect of statute as to courts of law, 342. 

courts of equity stayed proceedings on payment or tender under inherent 
powers, 342. 

but not whore priorities disputed or order in another suit, 343. 
court may make decree under inherent powers where it could not under 
statute, 343. 

%cmhle no order without payment or tender on application of one defendant, 
344. 

where proceedings stayed on general convenience or policy, 314. 

STEWARD OF MANOR, 

has notice by admittance of prior mortgages, 653. 

STOP ORDER. See CuABOTKa Obbeb. 

must bo obtained upon fund in conrt, affected by ebarging order, 117* 
effect of, and when granted, 117, 118. 
how obtained, 118. 

when withont previous charging order. Addenda, 
where debtor has fiduciary interest, 119. 
notice of, slionld bo given, ii. 042. 
applies only to partlcnlar charge, ii. 042. 
priority given by, ii. 642. 

where several obtained on same day, priority of notice prevails, ii. 643. 

STOPPAGE IN TRANSITU, 
nature of right, ii. 846. 
rescission of contract, ii. 846. 
stoppage must bo adverse to vendee, iL 847. 
whether stoppage rescinds contract, ii. 847. 
vendor’s right is paramount to lien of middleman, ii. 848. 
vendor’s right to resell after rescission, ii. 848. 
after stoppage, ii. 848. 

jurisdiction of coarts of law and equity over right of stoppage, ii. 818. 

'where right may be enforced by way of marshalling, ii. 849. 

is the right of vendor or consignor, not of mere surety, ii. 860. 

where it belongs to public enemy, ii. 850. ^ 

vendor must be unpaid, ii. 850. 

where bills or cheque given for price, ii. 861. 

vendor need not wait result of accounts, ii. 851. 

seizes at his own peril, ii. 861. 

paid vendor obtaining possession liable in trover, ii. 851. 
right to 8top,dcpcnd.s on insolvency of venieo, ii. 852. 
effect of premature exercise of right, ii. 852. 

right arises by vendee’s neglect to perfonn conditions of payment, ii. 852. 
when right defeated by assignment for valuable consideration, ii. 852. 
indorsee takes subject to conditions of bill of lading, ii. 863. 
where he takes subject to vendor's right, ii. 853. 
where bill of lading obtained by fraud of consignee, ii. 853. 
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STOPPAGE IN TRANSITU— 

rights of consigiice under Bills of Lading Amendment Act, ii. 864, 

claim of assignee docs not prevail against vendor’s possession, ii. 865. 

vendor’s right not defeated by attachment pending transit, ii. 855. 

vendor has no right at law alter satisfaction of absolute assignee, ii. 86G. 

vendor’s right remains subject to transfer by way of security, ii. 856. 

right applies to interest in goods not yet asc'crtnincd, ii. 856. 

not upon goods appro] iriutecl for pa^ nicnt of debt, ii. 856.^^ 

applies only to goods, not to <lamngcs in respect of tliciii, ii. 857. 

goods must be in custody of middleman, ii. 8.57. 

where delivery to carrier is delivery to purchaser, ii. 867. 

whcTO vendor reserves dUtponendi^ ii. 8.58. 

evidence of vendor’s intention not to part with goods, ii. 8.58. 

delivery innst bo into actual or constructive possession of consignee, ii. 850. 

w'horc delivery is conditional, ii. 859. 

where goods are not separated or ascertained, ii. 850. 

delivery may bo complete tliough further transit intended, ii. 860. 

or where delivery is at middleman’s warehouse, ii. 8(»0. 

and further transit is to bo by vendee’s agent, ii. 861. 

where middleman allows goods to remain for vendee’s convenience, ii. 861. 
consignee mav anticipate delivery contrary to consignor’s direction, ii. 862. 
completion of transit by wnmgf ul delivery, ii. 862. 
effect of quarantine order, ii. 862, n. 
constructive delivery by delivery of part, ii. 862, 

imperfection of delivery, though from collateral matter, may preserve right, 
ii. 863. 

what acts of ownership by consignee arc suHicient, ii. SC.*! — 865. 
holder of goods cannot prolong transit by wrongful detuinor and delivery, ii. 
8G5. 

vendor may order redelivery to himself, ii. 865. 
only goods in transitu at stoppage revest in vendor, ii. 865. 
stoppage may bo effected by notice to bolder or bis priTicipal, ii. 865, 
may bo effected by agent of consignor, ii. 865. 

how far agent or indorsee may sue under Bills of Lailing Amendment Act, 
ii. 8G6. 

when stoppage by agent mnst bo effected, ii. 866, 867. 
ratifleation of agent’s authority, ii. 867. 

liability of holder of goods for improper delivery to consignee, ii. 867. 
consignor need not prove title to holder, ii. 867. 
effect of holder’s refusal to deliver, ii. 867. 

holder who has admitted title of claimant cannot afterwards dispute it, ii. 867. 
claim after sale of goods by crown will bind proceeds, ii. 868. 
whether insolvency of vendee entitles vendor to refuse to send goods on 
transit, ii. 868, 869. 

SUBSISTENCE, 

of seamen, lien for, ii. 650. 

SURETY. See Liabilitv^ Receiveb. 
right of, to preservation of security, 305. 
entitled to discovery of principars securities, 318. 

when right of, to benefit of securities is overridden by right to consolidate 
securities, ii. 638. 
his right to marshal, ii. 707. 

right to benefit of securities overrides surety’s right to marshal, ii. 708. 

his right to the benefit of creditor’s seimritics, ii. 830. 

creditor bound to hold them for his benefit, ii. 830. 

right extends to all equities Cf creditoT, ii. 830. 

right of, to securities under Mercantile Law Amendment Act, ii. 831. 

statute applies to co-debtor, ii. 832. 

.released by creditor’s neglect to preserve security, ii. 832. 
but creditor mi^ assign seenrity or debt, ii. 833. 
and assignee takes, subject to surety’s right, ii. 833. 
right of set-off in bankruptcy, ii. 833. 
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SURETY — contin ued, 

where surety discharges liability and securities not delivered up, ii. 831. 
discharge of one co-surety is release at law of all, ii. 834. 
also equitable satisfaetion, ii. 834. 
inero surety eannot stop in transitu, ii. 8o0. 

right of, where security discharged by him proves sullicicnt, ii. 1)30. 
effect of purchase of incumbrance by, ii. 032. 
form of decree in favour of, ii. 1042. 

SURPLUS. Sec Pl^uot^ase-Money; Sale. 

SURRENDER. See Conditional SvBBENDEit. 
of security, stamps on, ii. 1 174. 

SURRENDEREE, 

niiture of his interest in security, 21. 
when his estate is absolute, 22. 


TA CK INfx. See Pis roiiiTY, Equitable- 

enactmeuts of 37 & 38 Viet. c. 78, s. 7, and 38 & 30 Viet. c. s. 129, ii. 309. 
nature and effect of, ii. 599. 

depends upon dominion over prior legal interest, ii. COO. 

])rc vented by outstanding estate, ii. G00.>^ 

time at which it may he obtained, ii. 601. 

partial legal interest sufficient, ii. 601. 

how fur legal estate, in part of security, protects, ii. 602. 

actual possession of legal interest not n^ssary, ii. C02. 

what acts are equivalent to possession, ii. 602, 603. 

where satisfied secniity will protect, ii. 604. 

in case of crown dcbt,*ii. 604, n. 

no advantage where obtmncd by ill-practice or with fraudulent design, ii. 601. 
bnt assignee, without notice of fraud, may have priority, ii. 606. 
legal estate without notice protects, though assignor has notice, ii. 605. 
and legal estate with notice protects, if assignor has not notice, ii. 605. 
in case of trust, ii. 606. 

debt must have been contracted on credit of estate or specific securities taken 
aftenvards, ii. 607. 
consequences of rule, ii. 607. 
effect of possession of judgment, ii. 607. 
effect of statute 1 & 2 Viet. c. 1 10, in this respect, ii. 609. 
lender on security of contract of sale cannot protect advance by legal estate, 
ii. 610. 

person tacking must hold securities in same right, ii. 611. 
consequences of rule, ii. 611. 

-when person tacking must have no notice of mesne incumbrance, ii. 611. 
application of rule, ii. 612. •* 

notice of mesue charge when prior charge taken is no objection, ii. 612. 
where mortgagee has forgiven part of debt, and then lent further sum, ii. 
612. , 
right of first mortgagee with security for further advances, when second lends 
with notice of it, ii. 613. 

prior mortgagee cannot tack debt taken in i)endente life, ii. 614. 
jftiime incumbrancer may, when taken before judgment, ii. 614. 
restriction depends upon rule as to notice, ii. 614. 

]jriiiciples upon which rule is founded, ii. 614. • 

debts which are' lien oii estates may be tacked against mortgagor, his sureties 
and others claiming under him, ii. 615. * 
right to tack farther advance against surety, ii. 615. 
right to tack judgment debts, ii. 615. 

against whom debts, not a lien on th% estate, may he tacked, ii. 616. 
how far tacking allowed to avoid circuity, ii. 617. 

M. VOL. II 4 L 



1250 


INDEX. 


The references are to the Pages. 

TACKING — continued. 

when arrears of interest may be tacked, ii. 617. 
how far ample contract debts may be tacked, ii. 618. 
genond result of rules as to legal tacking, ii. 618, 610. 

TAILOK, 

has specific lien, 199. 

TENANT. See MoRTaAGEE ; Mortgagor. 

of mortgagor, when he may pay rents to mortgagor, 440. 
of mortgagor, not giving notice of ejectment by mortgagee, not liable to 
penalties under 11 Geo. 2, c. 10. .440, n. 
when he may be sued by mortgagee for rent, 441. 
liability of tenant after mortgage, 450, 451. 
when he becomes tenant of mortgagee, 451, 452. 
effect of ostoi^pel against, 452. 

TENANT FOR ETFE, 

money expended by. may be charged on estate, 288. 
right of, to redeem, ii. 757. 

presumption ns to merger on discharge of debt by, ii. 810. 
effect of purchase of incumbrance by, ii. 932. 
how accounts taken against, ii. 940. 

of mortgaged land, how allowed for improYcments, ii. 951. 
must keep down interest, ii. 069. 

TENANT IN TAIL, 

defective assurances by, ii. 596 — 598.^ 

judgment debtor, where ordered to disentail, ii. 598. 

right of, to redeem, ii. 757. 

presumption as to merger on discharge of debt by, ii. 810. 
adnlt not liable to keep down interest, ii. 968. 
infant liable, ii. 969. 

TENANTS IN COMMON, 
their right to redeem, ii. 756. 

cannot have partition in redemption or foreclosure suit, ii. 757. 

TENDER. See Payment. 

mortgagee bound to accept unconditional tender of all that is due, ii. 787. 
but not tender, eonplcd with demand for immediate execution of assignment, 
ii. 788. 

where tender of debt discharges land, and lien, ii. 788. 
creditor’s conduct may amount to dispensation with, ii. 788. 
tender to save condition at law, ii. 789. 

what attendance necessary where certain hour fixed for payment, ii. 789. 

place at which and money in which tender should be made, ii. 789—791. 

where law prevented production in specie, ii. 791. 

when actual production of money is necessary or otherwise, ii. 792. 

must not he clogged 'V'ith condition, ii. 793. 

by and for whom tender may be made, u. 793. 

tender by stranger for heir, and by agent, ii. 794. 

by persons entitled in cc(|^ity, ii. 794. 

to executors of mortgagee before probate, ii. 794. 

to agent of mortgagee, ii. 795. 

TIMBER, • ' 

mortgagee’s right to preservation of, 303. 

TIME, • 

enlargement of. See Payment. 

TITHES. See Ecclesiastical Benefices. 

■“* merger of, ii. 821. 

TITLE DEEDS. See Deeds. 
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TOLLS, 

mortgage of, with “ undertaking,” effect of, 266. 
mortgage of, gives no right to land, 266, 268. 
power to mortgage, does not include toll-houses, 268. 
mortgage of toll-houses passes interest in land, 268. 
remedy of mortgagee of, where no covenant to pay, 372. 

TOWAGE, 

when payments for, allowed to maritime creditor, ii. 946, n. 

TRANSFEREE, 
how far bound, 6. 

TRANSFERS OF SECURITIES. Sec Accountb. 
of mortgage, how made, 6, 6. 
stamps on, ii. 1177. 

TRANSMUTATION, 

of form of property, does not destroy security, ii. 882. 

TRUST FOR SALE, 

stamps on security by way of, ii. 1175. 

TRUST MONEY, 

extent of trustees’ right to invest on mortgage, 288, u. 

TRUSTEES, 

statutory sccuntics by, 280. 

where mortgagee must inquire as to object of, 281—283. 
securities by, under implied power, 282. 

where charge upon rents and profits may bo raised out of vorjnis, 284. 
where fines are to be niiscfl, 284. 

statutory power to raise money for exchange, or for renewal of leases, 284. 

where power to mortgage is implied in power to sell, 285. 

may ho raised without suit under power to raise for debts and legacies, 285. 

other cases whei'o mortgage mnjr ^ made, 285. 

whether power of sale may bo given to mortgagee, 286. 

power to raise money iucludca cost of raising, 288. 

where mortgagee of trust estate bos the ordinary mortgagee's rights, ii. 767. 

for creditors of mortgagor, where entitled to redeem, ii. 769. 

may give good discharge for mortgage debt, ii. 797. 

trustee, if solicitor, need not disclose name of owner of money, ii. 915. 

effect of purchase of incumbrance by, ii. 932. 

vesting orders of estates of, ii. 1089 — 1097. 


UNDERTAKING, 

public, effect of mortgage of, 265, 266. 

UNDERWOOD, 

mortgagee’s right to prevent cutting of, 303. 

UNDUE lNFLUh:NCB, 

seenrities obtained by, may bo set aside, 242,^43. 

c:ases in which it arises, 243. 

securities as reward for exercise of, 249. 

UNFINISHED HOUSES, 

how mortgagee in possession must deal with, ii. 948. 

USURY, • 

effect of repeal of usury laws, as to extortionate securities, 210 
as to converuon of interest into principal, ii. 982. 


VADIUM, MOMTUUM AND VJ^UM, 
effect of, 2, n. — 4, n. 
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VENDOR. Sec Lien. 

lien of, upon land for purchase-money, 
distinguished from lien on chattels, 139. 
when and against whom it exists, 140. 
may bo supported by parol evidence, 140. 

for price of and compensation for land taken nndcr Lands Clauses Act, 140. 
where purchase-money left in hands of one of several trustees, 141. 

And see OiscuARaE of Security ; Waiver. 

Of cJiatteht, 

lien of, arises out of original ownership, 185. 
extends to factors, 186. 

gives right to stop in transitn, 186. See Stoppage in Transitu. 

overrides lien against purchaser or sub-purchaser, 186. 

no lion against purchaser in respect of charges payable at future time, 186. 

purchaser who pays may recover from vendor, 186. 

extends to duties paid to crown for purchaser, 186. 

VENDORS, 

nnpaid, priority bctw'ccn and claimant under purchaser, ii. 628. 

VESTING ORDER. See Lunatic ; Mortgagee ; Trustee. 
of mortgage, estates and interests, ii. 1091 — 1097. 


WADSliiT, 

stamps on, ii. 1175. 

WAGERING, 

scenritios on contracts of, 249—252. 

WAGES, 

of seamen, fonn lien on ship, ii. 650. 

when payments for allowed to creditor, ii. 946, n. 

WAIVER, 

Of security . See Stoppage in Transitu j Surety. 
may bo express or implied, ii. 824. 
where not implied, ii. 825. 

where cmlitor, with security for part of debt, takes another security on same 
property for whole debt, ii. 825. 
implied by carrying' on inconsistent proceedings, ii. 826. 
what proceedings held to be waiver of right of moitgagec, ii. 826. 
where proceedings are for safety of estate, ii. 827, n. 
rights not altered by mere decree for sale, ii. 827. 
general rales, ii. 828. 

where personal decree against executor consistent with liability oF cstulc, 
ii. 828. 

effect of purchase of c^piity of redemption, and retaining part of price to 
■ redeem earlier postponed security, ii. 828. 
onus of showing waiver by taking new security is upon owner of estate, 
ii. 829. , 

what is evidence of waiver, ii. 829. 
waiver of right against surety, ii. 829 — 8.34. 

of lien of vendor of land when destroyed by taking seenrity, ii« 831. 

general effect of authorities, ii. 834 — 837. 

effect of receipt in deed, ii. 837. 

waiver of lien of vendor of foods, ii. 837. 

waiver of other liens by taking security, ii. 838, 839. 

former rules as to waiver by attachment of debtor, ii. 839. 

. . possessoiT lien waived by loss of possession, ii. 840. 

Boof pledge,!!. 841. , 

effect of redclivery of pledge to debtor as creditor’s agent, ii. 841. 

\vhcrc creditor cannot restore it, ii. 841. 
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W A1 VER — contitiueih 
Of security — contioncd. 
waiver by parting with subject of lien, ii. 841. 
by claim for thinl person’s debt or by different title, ii. 842. 

constructive loss of possession, ii. 842. 
mistaken or involuntary loss of possession no waiver, ii. 843. 
nor giving up under fraudulent inducement, ii. 848. 
dcliveiy destroys lien of vendor of goods, ii. 844, 845. 
cifect of part delivery and of delivery order, ii. 845. 
where vendee jiays warehouse rent, it. 844. 
vendor’s land may be vendee’s warehouse, ii. 845. 
where vendor’s claim is only personal, ii. 846. 

WAREHOUSE RENT. 

where payment of shows possession, ii. 864. 

WARRANT OF ATTORNEY. See EccLKsrAJSTicAL Rknkfiok. 

to confess judgment when it does not create forfeiture under restriction 
against alienation, 110. 

provisions as to, under 1 & 2 Viet. c. 110.. 110. 

must bo made in presence of solicitor, indexed, and Alcd, 110, 111. 

cifect of bankruptcy upon, 111. 

defeasance of, how to be written. 111. 

onivY of satisfaction upon. 111. 

])articulars of, to be entered in Court of Queen’s Bench, 112. 

act applies to \varrant8 mode abroad, 1 12. 

where solicitor not necessary, 112, 118. 

qualifications of solicitor, 113. 

his duties, 114. 

attestation of, how made, 114. 
who may contest it, 114. 

who may enter np judgment on warrant to several, 115. 
stamps on, ii. 1174. 

WASTE, 

lien for, against profits received in time of person committing, 1 5S. 

WEAK TNTErXKCT, 

securities by persons of, may be set aside, 243. 

WEKIIIING AND SAMPLING, 

when they amount to taking possession, ii. 868 — 565. 

WELSH MORTGAGE. See Mobtuage, Wblsu. 

WEST INDIA STATES. See Liens. 

lieu of manager and consignee for expenditure on, 150 — 158. 
commission to consignees of, ii. 955. 

WHARF OR WAREHOUSE OWNER, « 

regulations under Merchant Shipping Act, as to goods landed ut whari 
of, 194. 

WHARFAGE, 

when shipowner has no lien for, 198. 

WHARFINGER, 

has general lien, 216. 

nature and extent of his lien, 216. • 

indorsed receipts of, will not pass property, ii. 855. 

WIFE. See Mabbied Woman. 

WILFUL DEFAULT, 

when account taken against mortgagee with, ii. 948. 
form of decree for, ii. 1116. 



1254 : 


INDEX. 


The references are to the Pages. 

WILL, . . , 

where notice of, is notice of contents to purchaser from heir-at-law, 5G5. ^ 
purchaser under, where in foreign tongue, not affected by notice of diflicult 
equity, 668. 

no lien on original, 183. 

WITNESS, 

to deed not affected by notice of its contents, 669. 


FINIS. 
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Sb jOnteAXlK' to Bbwlntone. By ^axu 

IfetBin ]jlbtpvW&*(C>9(!CtiK^atte ISm BMth EdiUom. 

Mhm J^nCM ftw# Vt *be luddlo Telnpls, 

.,^^j <Kft ^ 

i^*> it1t»i^w<^auiHfiHilt jSfi M i fU ff m flr SoMMlfn 

* * - *]l8tfQ IBU* ' * 

<(. ■* * A * 

' 4w. Jiine8 SMblMA tejinffc bn>ii|At iQ|»t 9 in.'ii^Bi£K ha« grown under the JTudi- 
^ thd «l&th 9 l%Je8iit.i!« jhtt^inr Tiw«. 

uonmontm “ Xt ie quite uxuieooBMTy for us to re- 

Stt§biiiaflouiid<4.<M»Sl^^ Thia^,^ iteirate t]^ ytmm wo have, on xasny 


.IBaitond tf oundcd o» Bjieteono) > Thia^,^ iteirate t]^ ytmm wo have, on xasny 
oditem deserras atte^tlho. forteor oteosions, bestowed upon this 

prevloas editions, for the* reason ihalviti^* eQ(c^i|t wofk* A new edition nos been 
nos been revised,, with a idew to givi^ - rteideiroa n^essarjr, both by reason of 
fell efteot to the altetatlons in our law Uteiast edqion having Jteeu exhausted, 
audpinctioeiiiteoducedbytheJiiflioaluld and of the reoentLchaages in the law 


Acts» and with the dosiim of ming a 
tnoro sctentiilo classifloation oz crimes, 
so as to bxhig the last bool; into hatmony 


^ rteidcrcA n^essary, both by reason of 
the test edQion having Jieeu exhausted, 

X of the reoentuciMiages in the law 
ied by t^o operation of the Judioa« 
tuiA-Aote; and Or* Stephen has .not 
elurhed the labour requim. rilLo la&t 


onroxamiiia* of 1873 weio embodied lA it, yet .the 


be found to bAOUPo 
text bookh whish Ve 
to the gencNcpI Uw, 


thoXnost vatuablo 
lossess, not only as 
Hit as to ilie now 


i^ioiiil dedrioxis upon tlic 
Dn.^ Stephen’s task of rev 
one,” — J^atfi 


lion no light 


Hozlay wd WMteley’fit Concise Law Dictionary. 

^ il4^UvoiU8vo.^20«. elq^ H^tirown o«lf. 

Simple 



and cl'idlnoi^’B Inn, Bsq.^ And CiaoBon 
MiadleTemplsrEsq., Bamsters-at-Law, 

. -.rt '' ' ^ 

‘^^Thlsbodhirfb gr^deal insrdthQdtet ,bbnii 4 siral 3 o amount both of labouy and 
[a its ajdis than we law d^onaiiy .y^o leorateg baa^syidcntly been expended 
Ir^veda little wh^ Ite And'to the general mibho it may 

object is to explain tetefly loi^ tenna ^.bo teoMmmbgded as a triable and UBeftil 
both anefept ‘tod modem. , In many tguide, Xaw^stildents demrous^of oiam- 
caswjhowdvef^ th^utoors ha^ ^ aooeptable.’*'^Xefr 

s^k botji for iavyezs’ani^^^ *^X|ie‘*ant&ors of the above work do 

the pnblig teim, jnoes not profess to profess to address themselves solely 

giyemoM&ktomuheofthodootnnea to the members of the legal profession; 


object is to explain tetefly h 
both ancient tod modem. , 
£ r’cases, however, the authors hw 


f ooneitem 
work la SAt 
fhepnbliglU 
giyemoMS 
^tttedhto 




,by: giving dear yet concue ex- 
lottaSl the legal terms and phrases 
ohd ptesent uMLtod we ttenktlOT 
lil^mtozilyperfOitedi theirtedk.” 
kptfthiiffice, , . ^ 




lAW W03U£S PUHasatBD BY 

I . I >g I, I , 

* ♦ T 

Tudor’s Leading Cases on Real Fropmy, ^-^id B4\ 

In one tliick volume, royal %l 129. Iki 

A SELKCTION Oi* UEADING CA8E$ ON imS 

RELATING TO REAL PROPEKTSf, Conireyiuic&Lg, and tho 


of Wills and Reeds, with Notes Third Edition. By Owxar RATtas Tusobi» 
I'sq , of the Middle Ttmple, Banister^at-Law, Author of ‘*A Maotion of 
Leading O'lsc's in Equity ’* 1879 


“ 1 ho fioeoiid edition w now hofoic ns, 
nnd wc ato ihh to h ly tint tho sameox- 
toiisi\ L kiio ilf d^r 'iiiii the same laborious 
indiistty as h c ht eii exhibitc d by Mr, 
liidor on toimii oei ioions charactciizo 
this later pioducliun of his legal authoi- 
ship and it im cnodgh it this moment to 
leiterato on n|uiiioii that Mr Tudor has 
woll mamtaiuod the high legal roxmtation 
i;ihith his standard in oiks have achieved 
in all countries 'uhei< the English lin* 
gti ige IS spoken, and tho de( isions of out 
( rnirts aie quoted J ttu Magn^uxt and 
JU } H u on 2nd edit 

“loMr ludor'sheatmontof ill these 
Rub]cct8,6ocoin])lioatcdandsoi imd we 
ic coi d oiu enta o commendation I hei o 
aie no omissions of any important cists 
lelatno to tho vnnoiis blanches uf the 
law t oinpiiRid in the woik, noi arc tlieic 


any onusBions or defects m his statement 
of the law itself amicable t 6 the cases 
discussed by him We cordially recom- 
mend the worh tb the practitioner and 
the BtudSht alike, bilt e^cudly to the 
foimet *' — Ro}ioit(n i* i/oNnta/cna^dedit 
* Ihis and the other volumes of Hr 
Tudor are almost a law hbiary m tiiiem- 
8 el\ 6 a andweaie satishodthatlhestudmi 
would ieotn nioio law from the careful 
reading of them th m he would aoquiie 
fiom double the time given to the ^bo* 
lato treatises which Ttatnrd. profobsors 
iicomroind the student to pCiuse, with 
entiie lorgctfulncss th^t time ond biains 
flic hunted and that to do what they 
adviso n ould be the Woik of a life No 
law lihiiiry should be without this mobt 4 
UB( ful book 7 aw oil 2nd edit 


Sir T. Erskine May’s Parliamentary Practice. 

Exoniii Knmov In One very thick volume, 8 s o 2 / 2 # cloth 

A TREATISE on the LAW, PRIVnJ^GBS, PROCEEDINGS 
and VSAGB OF PARLIAMLNT By Bit Thomas Ebskiwb May, R 0 L , 
K 0 B , Cleik of the House of Commons and Brnrhcr of the Middle Temple. 
Eighth Edition, Rcyiacd and Enl irgcd 1 879 

Contents* Bonk I Constitution, Fosim and Privileges of Poilmment Book II 
Practice and Procdodtngs in Paihiunciit Book HI Ihe Manner of Passmg 
Pnvate Bills, with the Standing Ordon lu both Houses, and tho most leceut 
Piecedents. 

« 

**A work, which has lison from tho 
position of A text-book into that qf an 
autlionty, would socui to a cou'^ilcrablo 
oxtoni to have passed out of the range of 
ciiticism It is mute unnccessaiy to 
point out tho excoUant arrangemoni, ac- 
curacy and oomri^ioncas which long ago 
lencUied Su T E May's tieatiao too 
standard work on to^ 1 iw of Piuliiun^t. 

Not only aie pWts of P irlianlentaiy 
law disc osbod 01 decided nnce the publi* 
cation of the lost edition duly noticed in 
tof ir places, but the matter tlius added 
u well digmted, temelX presented and 
carefully interwoven the text ***— 

Solwiiort* faurnai 


** Fiffy pages of new matter have been 
added by Sii 1 homos May in his seventh 
edition, thus compiuing ovciy alteiation 
m toe law ond jpiactice of Parliament, 
and all mitoinf jirecedents lelatixig to 
public ond pnvate busmess mice the 
publication of the sixth edition We 
need moke no coattneut upon the value 
of the work It js an aceepted antoqnty 
and IS undeniably the law of wliaqmnt. 
it has been biought up to the Meet 
andsbould ba m thehands of eveiy one 
engaged in parhaiiijantaiy life. wmaCber 


,r * 


BtraHRWOfiaSt, i, PtEEU STEEKT, E.O. ^ 

— . 1 . - ■ 

Law of Mortgage— 3rd Edition. 

d Jf & / 'S^Tob^xcypl^fd. 60#. d(>^^ 

, 3to liA-W cl? MOBiaAjOE ASE OmiSR SEOUKmES 

By PiBBEM, uf LmoQlxt'a Inn, Esq., 

‘ , 1876 


**1%l8Vn»vk&k» built no t9t iiseM,ba 
tli9 oq^m&eadgpuuon of tbapxolwpii» 
a Torjr bpi^ v8pu,tation for cai^fnlaeis. 
aoeuxaoy and lucidity This Mutation. 

ttUy main t ajQod m the^rooenC^Oftm. 
nail|i>w of Bocuritiea upoo, prcM^ la 
confonadly intricate, and probably, aa 
tbo anUior justly obsarroiL mbraoea a 
llljTOator ▼ariety of loaminff tha%pny other 
single branch of the English law. At the 
SBdiae tunc an oeourate knowledge of it Is 
essential to every practisiiiglMU 7 »ter, snd 
of daily requirement among eolioitoxB. 
To all such wo can r onfidenf ly reooxnmend 
Mr. Fi8her*s 'tyork, which wul, moreover, 
prove most useful readiugfor Iheetudent, 
both as a storchoiiso of mformatlon and 
an intellectual exercise.” Law Magaziuf. 

” Those* who are familiar with the 


work know ihat it is never prolix, that it 
in accurate and complete: and wo think 
tliat the present oditum will not diminibh 
its reputation in those respt'Cts. On sub- 
jects upon which we have examinod it we 
have found the cases diligently colleotod 
and carefully stated, and th^ effect of 
the new legislation very oonolsdy gi\eu. 
The various points upon which tlio Judi- 
cature Act has a bearing on Me. Fisher's 
subject are very well annotated; and not 
only on this suDjoct, but as ^e geucral 
result of an examination of this edition, 
we oan say thatit contains evidenceof un* 
remitting care audindustiy.”-^Wicef ere’ 


' * ^*His work has long been known asthe 
? standard work on the law of mortgages, 
and ha has now published his third 
edUioaL. Hus object and scope of his 
work is probably faiuiliar to most of our 
readers, it is. as tho author himself says, 
* to explain the nature of the diftereiit 
kinds of Bocuiitios, tho rights and equities 
which they create, and the luaniior of and 
eircniDStaneas atteudmg their discharge.* 
Tho earlier parts of the work bavo Imeu 
recast and now appear in the language 
aadarrangemmit uM in the oomplcted 
part of the * Digest of the Law of Mort- 
gage and Lien,* which Mr. Fisher de- 
sigued and eoceouted for the Dig^ Com- 
nuisiou. This system of classification, 
by adoption of comprohoisive and fur- 
m^y slated propositions, is the right 
mode of ftaiujUig a work of this nature, 
and the present edition of Mr. Fislier’s 
work is, without doubt, a vast improve- 
ment on the Iasi edition. The form and 
style admit of little exception. Tho work 
is nut much enlarged m bulk; but, be- 
sides the new' stetutes and decisions 
relating to the subject, the author has 
added a great number of referoncos to 
routemporary reports not formeily oitod. 
In oonmusiOn wemgycompliineniMessrs. 
Butterworth on the excmlput type and 
' correct printing of theso Volunirs. and tho 
handsome and oonvenieotety^le m which 
they have boen gotup.**— Zeic ^ournaL 


Seaborne’s Law of Vendors & Purchasers.— 2nd Ed. 

In 1 voL post 8vo. 10s. 6d. cloth. 

A-CONOmB MANUAU .OF THE LAW OF VENDOBS 
AEB WWSHkBSm OF EEAL'FROFXBTT. Second EditUn. BylliwKr 
SsisoBMn, S<diaitor. * * _ 1879 

*0* ThU work U (fengnei^ tofuntikh TS'octitwntro with art aa$y uwatm of reference to 
tho Statutory JUnactniento attd‘ JuHwtal De^ioiono reyimting the ttawfir of 
Jteal Froperty^ and af\o to bring tho^^Hthtfiritioo M a oowjundtoue ohapo under 
tho e^cniim of StadtuU, ^ ? 

”The value of Mr. Reabomo’s woik ^ insolfeiton’ offices which may bo useful 
* consists la its beings the most condaa- %t0 students.’*— /tis/trifors* Journal. 
summaiy yet publiimed of 'One of the * will do Mr. Seaborne the justice 

mpst liMztm branches of the liw. * to sa^ that wo bellevo his work will be 
ThSr'iMm&t^jMriU find tliis book a useful of some use to articled clerks and others 
inttodiiiblfim to a dry and difficult sulr* Jlu sohcltbis* offices, who have not the 
JU6t.”-'Xut# JMmftaiiou Jouf noi, * ^Opportunity or indination to refer to the 

**Tha book bmre us coittBins a good*' smtidald works from which his is com- , 
h dbalf cflpedally <a practioal iafdrmSoi^ Npded.’*— Zaio JoHrnaK 
18 to ilffi oemmo of conveyiuvfi&g 

A . . Skifik . 
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a. 

l^umptre on Contracte. , 

Post 8vo,, 8#. olotlu 

A SUMMARY 6i the lOMNOlHiES of &o SIMFIJ^* 

CONTRACTS. By Culobis O. M* X^(iOBtP93eB| Midillo Ten^le/ 

Esq., 13arrit»ter-at-!Law. (Middlq Tomple Coxmuon liOW Sciholiir, Uiliuey 
Term, 1877.) ■ . 1879 

** In our last Toluino we imd occasion satuifaotion;'Qad }jiy operation of lav ; 
to mention with aimrobatton two works ovideniod and written contracts ; 

by Mr. Arthur Umujrhill, * A Summary dmnaffes; and contracts made abroad, 
of tho Law of Torts/ and * A Oonciso ** The book contains upVards of okio 

Mnnnnl of the Law relating to Trusts hundred mles, all ably illtiBtratod by 

and Trustees;* tho fust of those had cases, and a full and Well-cumpilea 

reached a second edition, and in its pre- index focilitateB reference. It is more 

pa ration tho author of the present work particularly addressed to students, but 

was associated with Mr. Underbill. In ^ practiUonecBof both brSnohos of the legal 
the preparation of this book Mt. Plumptre profession will find it a useful and trpBt- 

has adopted tho lines laid down by Mr. vor^ guide.**T~kiriisfMV c/ the Peace. 

Vndorbul; by means of ^rt rules and ** This book is campUcHinpon the same 

sub-rules he xireaonts a summary of the principle as the works of Mr. Underhill 

leading principles relating to the law of on Torts and Trusts. The object of 

simple contra^, with the decisions of the present work will appeax from 

tlie Courts by which they are illustrated. the opening paragraph of tho l*ref ace . — 

Part 1. deals with the pmies to nedmple *It may cause some little surprise 

contract, and treats oi those persons ex- when it is seen that, notwithstanding 

cnipted from the performauoe of their tho many able works on the Law of 

contiAots by reason of incapacity, suoh Contracts that have been published, I 

ns infants, married women, lunatics, have ventured to add another volume to 

drunkards, convicts and bankrupts. that already formidable array of legal 

Chaptor 4 is devoted to contracts by cor- literatni e. llie reason why I have done 

potations and by agonis, and the follow- so is, because this branch of the law, 

mg chaptor to poitners and parinendiipB however diversdy treated, stil] remains 

generally. unreduced, whether by moans of articles 

** In Part IT. we have tho constituent and notes, or rules and sub-rules, or 

parts of a simple contract, the consent of otherwise, into the form of a concise 

thn portics, the consideration, tho pro- siimmaiy or d^gebt ; and in the present 

mise, contiarts illegal at common law woik I havehax>od, to a certain extent, 

find hy statuto, and ftaudnlont con- to Binmly the want thus exisUuf*/ 

tTiicts. The promise thus held out is amply 

** Part III. gives rules for making a realiaod in the body of the work, which 

simple contract, and treats of coutraeCs will be found of tbc greatest assistauco 

within the 4th and l7tii sections of tho not only to tho ehideiit who desires to 

titntute of I^uds ; Statutes of Limiia- beepnm acquaintcnl with the laV of cou- 

tioii : the disdiacgo of tho ohligatioii im- tractSf but to ilie prootitipner who wishes 

pobud by tho contract hy iiuiiToTinanoe ; to note up the most recent decisions.”— 

ny mutual agrounent; by accord and Zaw pgramiuatioft Journal. 

Mosely’s Articled Clerks' Handy-Book. By Bedford. 

I ird. post Svo., 8c. 6d. doth. 

M0SE1.4T'S PEAOTXOAL nANDY-BOOKOY-MiESMENTARY 

LAW, designed for the* Usei of Artided' Clerks, with a Ooomo of dto^, and 
Hints on Hooding for tho Intermodiate and jBTnal Exominatioiis. Smnd 
Edition. By Epwabo HsEiBXiOwa Bkdfobd, SoUoitor. 1878 

Tlio object of tho work, howcf or. is. recommended to evciy one who contem* 
not wf mudi to give direct informatiop^* plates bocoming a so&citor.”— Ar- 
to the artided dmk on matters of UW, mmwatwn Journal, 
as to guide him in the coutbo of liisstudy . Mr. S. H. Bedford, indefiitigable in 

and uiKce work^ -mid for this purpose tlio his labours on bcha If of the'articled diTk^ 

Itook is admirably adapted. It is divided has supervised a new edition of Mosely*B 
into six chmitom, the first five of which Handy Book of XBrnontaxyLaw. It will 

are devotm to the first, second, fnird, oortatnJy not las the fault ox Author 

fourth and fifth years rospectlvHy of tho or Editor if the years <.peut under articles 

ariicled clerk’s career. Cluptcr VI. is are* not well spent, and if tho work xe- 

devot^ to *The Find ExHinination,* qiiired to lay » somd founddm of legd 

and bontaius some voiy sensible rexiom- knowledgo is not done wkh thd 'knoWi> 
mendations to students who pinpose to Idtlge’ or whij^l^they so w^iphaashdly de- 
ofiter for ihii cxiirdination. * * cla»r the ft eoMi i i t y-'”--<Jgip 

“This book cnniiot be too strongly ■'wit ' . 
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UnderhUl’s Law of Trusts and Trustees. 

1 wot pobt Sw 9 6s doth* 

A OONCDEjSDB JtfANUAL of the LAW rolatwg to TEIVATE 
TRUSTS AND TRUSrEES*. Bjr Ajvehdb UjideskiiX, MA , of Limobi'M 
lull) Eeq 9 Banutoi-At-La«« 1878 


** iPtom OUT ponisal of this tefct hodk, 
we may Bay that it m a weiy complete 
and vexy concise study of tbii important 
btan€]L.of Uw , Xhe articles oon* 
f auung the propoBihonfl of Uw arc cor-* 
roctly stated, and tlie dlustrahons am 
carefully collected and noted — luites* 

** Bis tohk w IS indeed one of great 
difficulty, dealing, as he has dono, with a 
subject so complex , but he has aaiio\ ed 
it With ability and success To those 
who aro themselves deaiiued to ciroe^ 
nenco whst a famous law iWformi r called 
*the ploisims denved from the condi- 
tion of trustee,* this clearly wxitten 
m luual will bo no dight Ixiun ** — /ri\/t 
Jaw fmfiii 

**• We recent 1y pnblishod i short renew 
oi nnticr of Mr A F Li ach*8 * Digest of 
till Law of PiobateDuty,’iuidieiuaTkul 
thsit it was fruned oitci^ tho inudcl of 
Sir Fit/iamcs Stophctn*s *Di,?ist ot the 
rnmiiiuT Law indLaw of Evideiict fiom 
the Indi\n \ot8,’ and which hts been 
fallowed by Mr Pollock in hie * Dimt 
of the 1 aw of Paitncrship * Mr Uiiacr- 
hiti has, lit tho ibove-iuuned vuliimc, 
perlormcd a BmuUr teak in idatioii to 
tho * Iaw of Irusts ’ Xu seveuiy “lic 
artirloBho hassumnifUi/cdthc pimciples 


of tho * Law of Trusts’ os distmctlj and 
accurately as the subject will admit and 
has snpplementodtha aiiicles with illus- 
ti itioiis He has chostn i branch of the 
law which ajipoais one ol the most diffi- 
cult to deal with m this waj Ho has, 
however, siicceodoil finlj will ind it 
Booms ptobiblc, as ho sug,{csts m his 
iefvsi,that *a piismiof oidinaiy lu 
ustiy and caj i<n'\ may c isily U itii the 
8evuiV-Bix Oiiulfs of tins woik, an I 
may, without meat ift >rt i<mc.mhtrtlio 
mom facts of suih of tho illnstr itivi 
cases as are what lu ly be i ailed k id 
ing,’ and whin he hsi> done w> ho will 
possess buch a knowledge of tho pnn- 
ciplcs u^n which the court actb with 
regard to private tiuots p» will enable 
him to answ c r without hcbitation ill such 
quo&tioiiR as occur in the every-d*iy cx- 
p iiinLi of a gLiieiol xirootitionir * ” 
Jt/u / MHiaf 

i ho w ork is intended for those who 
cuinot study largm tomes, anl Mt Uit- 
df ihill lb baiigiiino that tho student will 
1)0 iblo to loam and remember all that 
ho has wiilton Wo bilieic this to hi 
cniito possible, and commend the wi ik to 
tne attention of students law U ms 


Underhill’s Law of Torts or Wrongs.— 2nd edit. 

1 vol jiost 8io 8s cloth 

A SUMMARY OF THE LAW OF TORTS OR WRONGS 
INDEP^DFNT OP CONrBACT, foi tho use of Students and Pi«ctitioncis 
By AbtseO]! UxDFBUiri, M A . ol Inuco^n’s Inn, Lsq , Banistii -at-Law, 2nd edit 

1878 

*'Mr. Undothill stites that his cjlicf print beneath each **m1o” such coses 
A.im has been to wnte for the student, and commints as aie nooossaiy in ex 

but many who have passed their pupil- plonatiou In tho prest nt edition, the 

age and aie now enjoying the advon- mat c^ptei which tie its of wrongs 
tages of considerable piactice, may con- puxely ex dcUoto -has been complotciy 
suit these pages With advantage Mr re-wiitten, and new chaptexb upm in- 
Underhillj^aoos before his readers htoau lunotious, negligence and irand have 

principles et rulea of law, which ho oeen added, and the whole has been caio- 

uluAtiates by cases filling under wOm. fully cdh^ieted ind icviscd We cm 

so that tha> aio plsccd before the mmu confidently ipc^meud tho book to sta- 
in a msnnci most impressive Excep- dents **— Loic Jamnal 

taons are not omittcil md tho rulea ore, Underhill has biought out a 

when necesbary, cluuditod by Bub-rules, ^tfecond edition ot his work on tho I aw 
The plan u a good oni , and has b^ ^ ol Torts, in which he has been isfusted 
honenly oamod out lUid a good mdn by Mr 0 C M Plumptre Xlio new 
fa^itates reference of Ms volume, while oontainmg much fre^h 

l\aee matter, remains a handy guide to the 

He has set forth the foments of the unportantbut complicated branch of law 
law wi^ dearness and accuracy. The tovshichitielatob ind will be found con- 
lililo work of Mr UndeihiU is inezpen- veniently arranged for reference by the 
aive, and may be generally relied on practitioner no loss than the student 

jim Tmn, banters III and JUT , on the Liability 

^*ThiB woik appears fairly to deserve . of Mnstersend on Infnngementof Patents 
the SttQSMvAich it has attained* The and Obpynght, deal briefly Wit dearly 
plan of iti/iio aixeUgei^liAr under h ‘^th subjcctii of constant recurrence m 
aexieenf tajuu^ igm and to eourta iowe Magaotno 
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Coote’s Probate Practice— 8tli EdltiOft. . 

1 Tol. 8vo. 26 1. cloth; 80«. oatf. " 

THE CO^OfON FOEM PRACTICB OF THE HIOH COHEl?' ' 
OF JUtrriOB IN OBANTlNa PnOBATBS AND ABBUBTlSTItAtlONS. ‘ 
Hy IIbnby Cjiables Coote, >' fl.A., late Ptootor in Bootm' Oonununs, Author 
of ** The Pioriioo of tlie BccdeHiaKfcieol Ck^urts/’ Ao. &o. 1878 


“Tlio nbovo is another niune for what 
IS cotninonly know u to the profcssiou as 
Toote’s Prolutc l»rA«lice, a work ahcnit 
OB indisnenRnhlc in u solioitor’a office as 
nny boi^ ol inaitice that is known to 
ns. '^rUe s(\<uth edition is ohiolly dia- 
tiiigiiisli ible from the nixth fsUtion in 
this, that coitoin important modiffcationa 
and altemtions uio effected which have 
been rendered neoessary by tho Jodi- 
catuToAots. Judicial (leoisioitssiihBoqment 
to the lost edition have been oarezuHy 
noted up. We notibe serettU new and 


nscfol forms; and tho author liaa not 
only attempted, but has in the main auc- 
cooded, in adoptinff tho fonns and dirGC<» 
tionaunder tho old prribote 7>xttctire, as 
embodied iu previous editions of the 
work, to the now niooedure under the 
JiidicatUTo Acts. Shllcitois know that 
the difflottlties in the way of aaii^ying 
the diffezbut cleiks at Somoraet Bouse 
ore frequently great, and there ia nothmg 
so likely to tend to aunplicity of practice 
as Mr. Coote^H book.**— Law Tuiut, 


Ohadwick’s Probate Court Manual, corrected to 1876. 

Boyal 8vd. 12«» cloth. 

EXAMPLES OF ADMJNI8TBATION BONDS FOB TTfE i 

COURT OP PROBATE ; exhibiting' the Piinciple of varlouR Grants of Admi- 
nistration and the coiieot Mode of preiuviing the Bonds in lei^^t thereof ; also 
Directions for preparing tho Oaths, anaciged fo^roctical utih^. With Extnicts 
fituA the Statutes ; also vaiiuus Foims of A&matiun preserHiedl by AHm cd? 
Parliament, and a IMateffy off well aa a SupplemenisI Notice, brin^g the 
woik down to 1876. By SoMcrEXt CEAniTicir, of Mer Majesty’s Ootat of l*robate. 


Denison and Scott’s House of Lords Practice. 

8vo. Iffy, cloth. 

APPKXLS TO THE HOUSE OF LOBDS: Procedure and 

Piactice rdativo to English, Scot eh and Irish Appeals; with tho Appellate 
Juiisdietion Act, 1876; the Standing Orders of the House; Direutioiis to 
Agciit«^; Forme, and Tables of OoatH. dSdtiod, with Kote% IMercncos aud a 
full Index, forming a oomplete Book of Praotioo under the now Appellate 
S\atoin, by CuaidAs Majssf IhsxtbON and Ouarles ItEsa^EBSOir Bootr, ol tho 
Middle Temple, Ebqs., Banisters-at^Law. * 1879 

Tho most impotfant portion of thq peal* theve ore no two opiniomf as to the 
worl^ viz , thiit concerning the Procedure posliiou Which it huldR in the confidence 
AihllTactico on Appeal to the House of of the profession and the public. A 
T/ozds, contains miormaiion of tiio^most learned introduction gives a brief but 

important Ikuid to tho*<e goutlemen who Sufficient historical sketch of the Jurla- 
have business of this nature , it is wifii dMon of the House Of Lords. This is 
and ably compfted, and the practiliotior rollowoct by a pi ac Heal tioatisB, which is 

will find po difiiGttlty in following the a comnlefe and weU-writtOu guide to the 

vai iouB Rteps indicNtea. « proerd ure by Whidh dn App^ is begun, 

“The whole bookie well and carefully i * eontihuod, and Coded, inomdiag aa im- 
prcUure<l, and is unuAtial^ iciulabib in portffnt diapter on Oobte. In ao 
Ms style ’*— Afiwc. ake given the Act p# Iffjfe the 

“ Thn is aetnall vol^e upon a subject < |i0rticms of tho Bnpreme Ceikrt of Judi>* 
of the greatest practical intoroMt at the . <At«xff OMand) Aot,^ fw the 

picRent time, fOr, notwithstandng tim obfim ratutea fottAA! mb, of 

chonges which have been made in the ^ dSew.* . 

gonsfaruotion of the ultSpate Court of Ap- $ 

I - -* *- ^ ■ ; 8.- ■a. r 
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Baxter’!^ Judicature Acts.— 4th Edition. 

i' * 

f fast pubUahedv I %<d cro^vn d\o IO 9 

BAXTER’S JUDICATUBB AOT»«* AND BULLS, 1873 to 1880 

Contaizuof all tbo Statatea, Buloa (includiuA those of AthI tiulivray, IRSO}, 
EonuAy and Drcisious to the Frda^t Time By Wynvi. B Baxtvii, SoIm itoi, 
Cenoner for Subaex, aad late TTndei Shonft of Jj^don and Middlosf y ISSO 


Drewiy’s Forms of Claims & Defences in Chancery. 

Tost 8 yo. 9s doth 

FORMS OF OLAJMS AND DEFENCES IN THE COURTS 
OF THL OHANOFRY fejCVIblON of the HIOH COURT OF JUSTICE 
Witli Notes (ontatimig an Ontlmc of the Lawztlatmg to each of the subjects 
tiosfed, utid an Appendix of Forms of Endorsomeut ou tiio Wnt of Bummons 
i(^y C ^hWABT DuifWBT, of t^o Innei Tomplo, Esq , Banister-at-l^Yir, Anth<ir 
of i Tioatiflo on Injunctions and of Bcpoit^ of CaMos m Equity, temp Kmdoislc y, 
V -0 , and otbei works 1 S76 


Collier’s Daw of Contributories. 

Post Sio Of clotli. 

A TREATISE ON THE LAW OF CONTRIBUTORIES in 

the Windnig-iip of Joint Stock Conii^)an]es By ItODiSBt Cot xjbb, ot the Inni 1 
Temple, Lbq , 15 uiisti r- it-L iw IS75 


Pye on Claims to Debtors’ Estates. 

Jhat puhlidied, post Svo 3s, 6d, cloth 

NOTES ON THE CONPLICTINQ CLAIMS TO THE PRO^ 

PIRTY or A DLBlOB By BtonT JomrPiia, of the Inner Ttmplo, I sq , 
Bamatci •aW^aw . 1 SbO 


Trower’s PreTtdence of Equity. 

8\o 8f cloth 

A MANUAL OF THE PBEFALpNCE OF EQUITY under 
Section 26 of the Judicature Act, 1873, amended by the Judicature Ad 1 1876 
By CuiJUUBtilFBANOis TW!WaB,EBq ,M A,,of the Innei Temple, BcUiisttr-at-Law, 
late Fdlbv ol Mxeter Ccdlege, and Vfaman Law Scholsr, Oxfoid ; Author oi 
‘‘The Ltw of Bdbtor and Creditor,*’* ‘^TheLaw of the Building of Chnrcdiee 
and Fanshes^** if* 1878 

V ^ r t 
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Ortolan’s Konian.Law> translated Menard St KasmiDL/ 

8vO 284 doUj. Vy 

THE HISTOUT OP EOMAH LAW, from tie TettolOrfcoto^^ 
HiRtoiie de la Ldgidatiink Eoniame di G8u£itolUiaiiioti du Brat (Sdititaa d 1870) 
Traodated, 'witli the Authoi'fl permiRRien, and Supplemeatod hy a Chroncmie-* 
tnral Ghait d Rom^kn Hiatory By XxflnTDtiS T Bikiovasd, Bsq , P S S , and 
Bavid Nabmxkr, LL B , Bani«bm--at-Law« 1871 


Fulton’s Manual of Constitutional History. 

Post Svo 7# Od cloth 

A MANUAL OP CONSTITUTTONATj HJ8TOET, foimdad 

u^Mm the 'Woiks of Hallim, Crfasy, May and Bioom, lompiiHiuic all the 
fiindaiTMntal Pnnciplos and tlie leading* oOaes m Ck>n* 9 titutional Law By 
Torr] sr Fultoh, lHHt B , B A , University of London, and of the Middle 
Ipjnplo, Emj, , Bnmbter-at-Law 1875 

Folkard on Slander and Libel.— 4th Edition. 

One thick volunio, roy il 8vo 45? cloth 

THE LAW OP SLANDER AND LIBEL (founded on Starlio’fl 

TrtatiRo), including thePleadixg and Liidcmo, Civil and Grannal, adapted to 
the present Procedure also Mihoious Prosecuiiona and Conteq^t of Cottrt 
By Hanby 0 ronxABn, £mi , Barnster-at'Law Fourth Bditaon. 1S78 


Powell on Bvidenoe.— 4th Edit. By Cutler & Griffin. 

Post 8vo 184 cloth, 22# call 

POWELL’S PRINnX'LES AND PRACTICE OP tHE LAW 
OP 1 jVTDPNC K Fouxth l^hon By J Outuib, B A , Prolesflop of English 
TiUw and J tuispt lulence, ind Piofcesor of XndxfOi Tuxisprudence at Bang’s Colkge, 
lioudon, and E F GiuniN, B Ar, Bamstem-at-Xatr,. 1876 

Jhia edition eoniatna thf aUprationa nmwi y tQ adapt if to tha pracUee undof 
JudwaUifaAUa^ aa u efi aa otAei matenaf aidi^umat Th^ limkoa^ BooKa Fti- 
detn^a Ait, 1876, i? ^nan aa an ^ddindnm to fho Appandw af^tidataa 


*<Tha plan adopted is, v?e think, aa 
odnnvablo one for a concise handy hook 
on the sahicft Iho Indian code Ox 
evidence given at thi end of the hpdk 
deservpa to he icad l}> e\ory styitont, 
whether going to Tndii ot not the 
present fono of Powell on Evidonce is fi 
handy, welLptm^ and carefully nre« 
piiid cditicnsot a hook of doRcr%ea re* 
IMit^vtion and outhoiity — f aw Join naU 
** Ihc plan ^ th«( book la to give 
pretty frcauently, Bind, aa fhi as uG egrt 
U 1 SCOMA, m almost every chipton a 
* rule’ of ucncidl application and Ihen 
to gioup ine oases ToandSk Ihcse rul^ 
or aziomi a^o pnnted a distinctive 
type ’Ihe work has ftoenTituncd and 
lemoddltd by the light Off w Judicainxe 


Acts The authors give in an appendix 
tho JndianL E^dcuce AotS) wlui some 
Indioa decisions thcieupou, and occa* 
monaltynotift these acts in the trat On 
the whole w e tliiok this is a good edition 
of a good book It brings down the 
Cases to the latest date, M cop- 
htrueted upon a model which We should 
bka to SCO more gcnomlly adopted ” 
-^Softetf tra^ Jtaifial 
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3^bridge’s Law of Mines and Minerals.— 4th Edit. 

I. ^ volh toy* t%o, 46 s, doth 

A BBSlATISB oattb® LAW 05' MINES AND MINEEALS 


By WnxuM Bainbbidoip. S , of tbo Iimex Tompl^, B 

Fourth Bdrtum By jtBOttiBAiiD Baowir» H A»» £dm aud Oxou, uf tho >lxdillA 
Tqmplo, Banifitcr*at-La^. IfWi work ha^ hoen wholly ro-cast, and m Uil 
greater pait Te-w4tieii. ^ ft cootains^ also, aavtial ohapiets of entirely upw 
matter^ which have obtaSaed at the piesent day great mining unpoitoncL 187S 


of the old work hae been to- 
wntten^ and there is much fa thts edition 
that u entirely now whole of the 
law telatiiiff to mm« mtaoroia is 
tieated in an eadiauatite manner As 
eomiiig more paiiiciilarly within our 
own peculuuL pfoymee, we may notice 
Chapter XII , which with < nmmal 
ofFcmes xddting to mines, ( liaptcr^STU , 
as to tlie st itiitory r(>gulatioii ^nd uimee- 


Indeufooditatos the lefcrence to tliu con- 
tents of the yolume 

‘'The COSOS (utodaro bronf^ht down to a 
vexT lecen^ dato Ihc w oik uudt i-t ikc u 
by Mr Brown a is iii arduous one nnd 
he has satist ictorilj pciloimcil it — 
Jt0tU9 of Peat 9 on ith e hf 

'*Thiaworkmustbi alreul;^ finuliai to 
all readera whose prutico brings tliem lu 
any maiuur in oouhectirin with miuos or 


tion oi niinrs. and Chapter XV , wlndi ^ mining, and they well know its value 
coutsjns Iho law idoting to the lating ' We can only say ot this new edition that 


ot mine^ and quanies, lompiisiug tlio 
liability of <0dl and otlici mines and 
qnantes to the poor and othrr in^ — 
The tenancy Tmpio%cincnts to be sn- 
cludod^Allowauocs uid deductions to 
bemado — ^Itateableialiie, ind all qthck 
matters necessary to make tins jwihou 
ot tho work most valuable to those con- 
01 rned m the rating of such property 
" Ihe a}mcudiv contoms a i dii ible 
cnllet/ion of ( onveyaucing foxma 1 ck il 
Custonis-'-'A UlOHSQiy of Bnghsh Mining' 
reims, and a foil and wdl aiiiiiigcd 


it IS m all lospcots woithy ot its pie- 
dccissoiB Tinteh on Ini tdU 

“ It wrould bo entiiely aupcifluous to 
attc mpt a giueialioviow of a work whic h 
has foi so long a period occupied the 
pofeilioii of tho standard work on this 
important siibiut Ihose only who b> 
tho nature of their praotn e has e Ic ixncd 
to lean upon Mr Bambruko as on a 
solid staff, can apmciiatc. the dun ro- 
Bioioh, the admii^lc method, ancl the 


graceful style of this model hcaUse 
Jaw Jout^nai dm ^rd cdiL 


Palsy’s Summary Convictions.-- 6th Edition. 

lu 1 vol 8vo 24«, doth 

THE LAW and rRACTIOB of RUMMAUY CONVICTIONS 
under the SUMMARY JURl&MCllON ACTS, 1818 mid 1879, including 
proriedinga ptdimuioiy and subi^ucut to Gonvn tions, and the responsibility of 
Oonvictpig Hagistiaies and tlieir Ofttcers with lorrns biztb 1 dition By 
Walseb H. IfAcvaMAmL, Bsq I of the Innor Toxnplo, Banistci-at-L iw 1879 


Davis on Eegistratiom— 2nd Ed., with Supplement. 

1 yol« post 8vo. 16^ dpth. 

THE LAW OP REGISTRATION, PABLmfENT VRY AND 

HUNIOtTAL, with all the, Statutes and Ojtaesr With a Supplement including 
the Oases decided on Appeal on tho Barhaxntaitaaey and MuuiciimI Itegistiatiou 
Act, 1878, By Jamis TWabd Davjs, Bsq , Bamster-af-Law 1880 

**• TJie &upplemtnt mat/ Vo hud mparnUl^^ jpttce 2 o Gd sotted 


>De Golyar’s Law of. Guarantees. 

Sro. |4* doth. 

A ^EATTOT! ON THE J4.W OF GUAEANTEES AND 
■ OF XSINtEFAL AND SUBETV Haay A iw ConAB, of the Hdaio 
T«m|^ Biq., Banut«HM-^w. t 874 


il- LAW W0EK8 PUBUBHED BY 


Oke’s Magisterial Synopsis.--^12t^ Edition. ' 

Two thick voU* ilvo, COk. cloth ; 68«. htitf calf ; 10a, calf. 

A PRACTICAL (HTIBE for MAGISTRATES, their OTiERKB, 

SOLICITOUS and CONSTABLES ; comprising^ Summaiy Conrictijcttia and 
Imlictiiblc OffraocH, with thrir PcnaTHes, XSinishnumts, Piocednre, &r., alphn^ 
hthealty and tahulaHif nirra^t^ed. Twelfth Edition. By Thomas W. SAimnsas, 
Esq., lute UcLoider of Bath, and now one of tho Ifetropolittui Police Manis* 
trates. ' 1876 


Saunders’ Summary Jurisdiction Act, 1879. 

One vol. Svo. 5a. cloth. 

‘TTIP] SITMMARY JURISDICTION ACT, 1879,” with Notes, 


By T] 
of Oko' 


la^^iHirato, and Editor of 6ko*a ** Magisterial Synopsis” and ‘*Ponnulibt.** 
*, 1 * lorming a Supplement to Okt^a ^agiaterial Synopaia^ \2th EdUimi, 


Oke’s Magisterial Formulist. — 6th Edition. 

One vol. Svo. cloth , Ala. Jialf calf ; 43a. calf. 

BEING a rompleto COLLECTION of FORMS AND PRE- 
CEDENTS for practical use iu all Cases out of Quarter SossionB, and in 
Pflrochi.il mattcni, hy Magristratos, their Glciks, Attomicb and Conbtahlcs. 
Fifth Edition. By Thomas W. ns, Esq., Ute Recorder of Bath, and now 

one of tho Motiopolitan Poliqe Mogiri rates. 1876 

Oke’s Fishery Laws.— 2nd Edition, by Bund. 

Onb Tol. post 8vo. 5#. cloth. 

A HANDY BOOK of the FISHERY LAWS : eoutaining tho 
Law as to Fi«ihericB, Privato and Publio, in the Inland Waters of Kurland 
tmd Wales, and the Freshwater lishcries Preservation Act, IRTE^ with tho 
Acts, Dcridona, Notes, and Foims. Second Edition. By J. W. Wiujb Bund, 
M.A , LL.B., of Lincoln’s Inn, Barribter-at-Law. 1878 

Oke’s Game Laws.— 3rd Edition, by Bund. 

Post 8vo. Il 4 . doth. 

A HANDY BOOK of the GAME LAWSr containing tho 
whole Law as to Game Licences and Certifioates, Gun Lioenees, Poaching 
Prevention, Tre^mass, Babbits, Deer, Doga, Birds and Poisoned Grain, Sea 
Birds, Wild Birdfs and Wild Fowl, and the Bating of Game throughout the 
United Kingdom, with the Actp, Decisions, Nom and Forms. ByJ. W. 
WiLUS Bitmd, M.A., IjL.B., Bunutor-at-Laar. 1877 


Oke’s Licensing Laws.— 2nd Edition. 

Po-jt 8vo. 10a, cloth. 

THE LAWS a6 to LICENSING INNS, contw 
Licenbing Ao ts, 187S& and 1874, and the cither Ajots in force as to i 
Beeif-houscs, Wine ond.llefreshment-housev where In' 

liquors are sold, and BfUirnd and Occasional with 
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Bimd’s Law of Sahooii Fisheries, corrected to 1876. 

Post^ 16# cloth. 

THE liAW EETiATING TO THE SALMON FISHERIES 

OP UTOIiANO AND WAXiES, m wnonded by tho Sxiltnou Fishety Art, 1S7 J, 
incorpoiating the Bye-la^VH, btatutte and Cases to No\tmbcit lS7b By .T W 
WriLis Bvkp, H a , Hi B , of Lutcolxi^s Inn, Es^ , Bauistci-at-Laa, Vice- 
Chairman Sc^eiii IVdieiy Boaid 

The Supplement, embodying ilie IiegisUtion, Byn-laws ttml Cases to Novimbor, 
1876, may be had separ^tto^ Fnoe Is sewed 

Davis’s Couuty Courts Practice & Evidence.— 5th Ed. 

8vo 38# cloth, 43« oalf 

THE ni40TICE AND EVIDENCE IN ACTIONS IN THE 
COUNTV COUETS By .Tamps Edwabd Bavis, o# the Middle Temple, Eh<| , 
Baiiibtcr-at-Law, hifth Editum. 1S71 

Davis’s County Court Rules and Acts of 1875 & 1876. 

8to 16# cloth. 

THE COUNTY OOUBT BULES, 1875 and 1876, with Poims 

and Soflles of Conte and Kuh, togetliei with tho County Courts Act, IST'i, the 
A(|^i( nltiiral TToldiugs Aft, 1875, and thr ProvjMous of tlic Flit ndly Sock tics 
.Act, 1875, and of other lOcent Stitutcs aifertmg tho Jurisdiction, of the Count y 
Courts 1878 

%* rotwmff a SitppUmtnt to Dans' s Cmntif Couft Jhtutitf and ivultnte, but 
eompUte %n itailf 

Davis’s Equity, Bankruptcy, &c. in County Courts. 

&TO 18* clotii, 2iv ralf 

THE JUEIRDICTION and raAOncaS of the COUNTT 
COtTBTS m EQUrtT, ADMIBALI T, PROBATE anrX ADMlEISmAriON" 
OASES, aud m BAKKRTJPTCBr By J B Batis, id tbo Middle TimpU., 
Beq , Banutor-nt'Iiaw 

Davis’s Labour Laws of 1875. 

8yo 12# (doth. 

THE TABOUB LAWS OP 187j5, witJxTnlrcKluftion and Noto^ 

^ J E Davis, of the Middle Temple, T^q , Banister-at-Law', and laic Police 
Magistrato for Bheffleld. 1S7 

Saunders’ Law of Negligence. 

Qne^ol pOstSvo 9# cloth 

A TEEATI8E on tho LAW APPLIOABLE to NECLTGENOE 
By Thomas W SAinroujis, Esq , Bomstei-at-Law, Kecordei of Bath 1871 

Ingram’s Law of Compensation.— 2nd Edit, by Elmos, 

Post 8yo, 12# rjoth 

COMPENSATION TO TiAND AND HOUSE OWNEBS* 

being a Treatise on tho Law of tho Compensation foi Intciests m Laods, A.c 
payableby l^dway and other Pubho Comnasnos , with an Appendix of Forms and 
Btotuftes. ByuQMAs DusmAs Ihossm, of Lmrolu’s Inn, Dh(£ , B imsieK-at-Law 
BcooiiAEditlcm By J. J Bckbs, of tho lonei Tuuplo, Esq , Bmrwtcr-at.Law 

1809 
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Sliolford’s Companies— 2nd Mt. ByPitcakn^datbnmi 

8vo. 2lt. dlotk. 

SHELFOED’S LAW OP JOINT STOCK COMPANIES; 

contaming a 3>ig06t of the Case Law On that Subject; the Gcimpaiiies Aots^ 1862, 
18G7, and other Acta rating to Joint Stock Comi^^iueB, the Orders made under 
those Acta to regulate Frocei^ngs iii the Court of Ghanoeiy and Oountj Courts, 
and Notes Of all Cases intoipietiug the aliove Acta and Oidm. Second Edition, 
much enlarged, and biingmg tlio Statutes and Gases down to the dato of publi- 
cation. By jy^yiD Feegaiiin, kf .A , Fellow of Magdalen College, Oxford, and 
of Lmcolu’s Inn, Barrister-at-Law ; and Fbancib Law TiATnAV, B. A., Oxen, 
of the Inner Tomplo, Banistor-at-Law, Author of A Treatise on tho Law of 
Window Lights.” • 1870 


Shelford's' Law of Eailways.— 4th Edition by Glen. 

In 2 thick vdls. royal 8to. 68« doth ; 76s. calf. 

SHEIiPOED’S LAW OF EAlLWAYB ; contaaning the whole of 
the Statuio Law for the Begulation of Hallways in England, Soothuid and 
Ireland : with copious Notes of Decided Cases upon the Statutes, Introduction 
to the Law of Railways, and Appendix of Official Documents. Fourth Edition. 
By WujtXAH CoKNiNOUAK GcEST, Bamstcr-at-Low, Author of .the ”Law of 
nighways,” ** Law of Public Health and Local Govemment/’ &o. 1869 

^ % 

V Sr 

Grant’s Bankers and Banking Companies.— 3rd Ed. 
Continued to 1876. By R. A. Fisher. ; 

8yo. 28s. doUi, 3r34r. calf. 

OKANT’S TEEATTSE ON THE XAW EELATINO TO 

BAKKBRS Ain> BAKKINO COMPAMTIBS. Third Bdition. tVlilh m 
Appendix, contaiiung the Btatatee in force, and SnppUknent, to 1876. By 
B. A. FunosB, Beq., Judge of County Oourte. 1876 


Redman’s Law of Arbitrations and Awturds. 

^ 8vo. 12s. doth. 

A CONCISE TREATISE on the LAW of ARBITRATIONS 

and AWARDI8, with an Appendix of Precedents and Statutes. By Josspn 
Haworth Bbdxav, of the Middle Temple, Esq., Barrister-at-Law. 1872 


. pixon’s Law of P$i:;tnersbip. 

One vol. 8yo. 2ib. doth, ^ 

A. THEATIpn ON THE OE PAHTNEBAHIE. 

^ JosEm JDmnr, of^pl^qohin'a liin, Biq., ^$atjister-at.Laur, ^^dttor of_,**!|:AA*« 
Ownincn Law BtaoHo^'’** . '' t ' . ' % - )800 
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, iJI %. 

iusurftnce and General Average. 

^ ^yal 8to 8U doth, 26«. oalf 

* /J-feti i 1?!EINCIPL®3 of the LA.W EELATING TO MAHENE 
IKSUliiWOE n&d QEKEKAJj AVEBAGE in LnKland aad AmoiiiH, willi 
oocft8iosua9eCnenoe«toI><m<dLaudGemajiX^ ByEaisDiaao OcisAviua Ciitmp 
o( the Middle Temple, E^ , Bamstor^at-Law Igj \ 

Powell’s Law of Inland Carriers.— 2nd Edition. 

^ 8vo 14«. cloth 

TH.Bi LAW 01* INTjANI) OAlimTHBS^ espoc iullv as repulati d 
hythe Bi^way and Oinal Tiadtc Aot, 1854 By EmroNn t’o'wiLL, Lsq , of 
I^coln edit go, Oxon, M A , and of the Westotn Oireuit, Boiiistti-ut Ijiw, 
Author of Pnuf iplo*! and Piactue of the Law of Evidbnoe Seroud Lditicm, 
almost rc-wiittcn 1801 


Higgins’s Digest of Patent Gases. 

8\o lOf doth, net 

A DIGEST OF THE BEPOHTEl) CASES r.>latuiR to IhoLiw 
and Prat tloo of LETTLllS PATENT HOB INVLNTIONS, di t idcd f rom tho 
passing of tho Statute of Monopolies io the pieacut tuuo By Clisjct NT J [luoivh, 
M A , E O.S , of th^ Inuu Temple, Banistcr-at-Ltw 187.) 


Hiohael & Will’s Gas and Water Supply.— 2nd edit. 

8\o , 25ff doth 

THE LAW relating to QAS and WATER • compiising tho 

%ights ond Batioa as wdl of Lotal Authorities as of Pjivato Ooifipaniis 
in xegaid theieta «iid mclndmg all Lr^islation to the tloso of the last '^ssiou 
ofPaThament fecund Hdition ByW II MiouaxcLandJ SixzBXieb Wilt, of 
the Middle Tomyle, E'lquiros, Baxiisteis-ab-Law, 1877 


/Latham's Law of Window Lights. 

/ PoBt8vo 10a oloth 

A TREATISE on the LAW of WINDOW LIGHTS By 

FaAK^ Law Latsaic, of the Inner Temple, Esq , Bairistcr-at-Law. 1807 

Fawcett’s Law of Landlord and Tenant 

8vo 14a doth 

A COMl’ENDIUM of tho LAW of LANDLORD and TENANT. 

By WitoiiAK Mircnux Fawoktt, of Lindoln^s Inn, Esq , Bainstui-at-Liw 

1871 


Woolryoh’s Law of Sewers,— 3rd Edition. 

^ 8?o. X2r. doth 

A T&teATISB OP THE IiAW OP SEWERS, including tho 

BKAIKAGB; ACTS W0QLEYcw,9cxjeant-at-Law. 8rdEdtt;, 

with Addituma and Alterations. 1864 


1& 
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Hunt on Frauds and Bills of Sale. > \ 

. Pobt Sto. 9#. olulK. 

TliK LAW relating to 1*EATTDUU5NT CONVEYANCES, 

imdiT tho Statutes gf KU/a&tb and the Bankruj)t Acts : with Keiuarks on the 
Tiuw relating to BilU o£ Sale. By ABmtTB Jos^rn TIunt, of the Inner Temple, 
Ifist] , Bartihter-at^Law, Author of “Tho Law relating to Bouudtuiea, ITcuccs and 
Voreahoios.*’ ^ 1S72 - 

I 

Hunt’s Boundaries, Fences & Foresliores.~2ndEdit. 

Post Svo. 12«. cloth. 

A TEEATI8E ON THE TAW relating to BOUNDAETES 

nitd B'ENCES, and to tlio Hights of Property on tho S«ni Shore and in the Bods , 
of Puhho Uivci'H and other Watora. Second Edition. By Ajnuun Jobinni Hunt, ' 
£sq., of tho Inner Temple, BarriMter-at-Law. 1870 i 


Gbute’s Equity in Belation to Common Law. 

Post Bvo. doth. 

KaiTTTY TTNDEB THE JTJDICATirBE ACT, on THE 
RELATION OF EQUITY TO COMMON LAW: with an Apiu^idix con- 
taming tlic High Court of Judicature Act, 1878, and tho Srbeduio of RuIch. 
By CnALONER WuxiiJC CunrK, Barriator-at-Law; Fellow of Magdalen College, 
O'cford. 1874 


Roberts’s Prineiples of Equity.— 3rd Edition. 

8vo. 18<. doth. 

THE PRlNOlPIiES OF EQUITY as administorod in th <4 

Supreme Court of Jndieatme and other Courts of Eqidtable Jurisdieiion. By 
Thomas AnenmASD Bobisbtb, of tho Middle Temple, Esq., Biunister-at^Law. 
Third EdiUou. 1877 ' 


Wigram on Extrinsic Evidence as to Wills. — 4tli Ed. 

8 VO. lit. cloth. 

AN EXAhnNATION OF THE KULES OP TAW rcspocting 
the Admishumof EXTRINSIC EVIDENCE iu Aid of the INTERPRETATION 
OF WILLS. By the Right IJcm. Sir Jamus Wzoram, Knt. The Fourth 
Edition, prepared for the press with the sauetlon of the learned Author, by 
Knox Wxobam, M.A., of Lmot^lu’s Inn, Esq*, Barriater-at-Law. 1858 


Rouse’s Copyhold Manual.— 3rd Edition. 

, 12nio. 10«. doth. 

THE COPTnOLI) ENFRANCHISEMENT MANUAL, 

gi\ ing the Law, Practice and Forms in Enfranchisements at Common Law and 
under Statute, and in. Commutaiiois; with theVoluos of Enfranchisementafrcmi 
tho Lord’s varicms Rights: the Prindples of Calculation being eloarlv ex|^nod 
and made practical by numerous Rtucs, Tables and JErtanmlos* Also aU tlie 
Copyiiold Acts, and several other Statutes and Notes. Third Edition- B^‘ 
Rolla Rotjsis, Esq., of the Middle Temple, Bandster-at-Law, Author of **The 
Practical ConveyanHotr,** &04 ' ^86G 
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, Eotise's Conveyanc$r.“8rd Edit, with Supplement. 

Twovols 8yo , EQff (loth, talfs 

THE PlUCTlO^Ui OONVEYAJfOER, giving, in a modo 

combining faiilityijf roforetice -with genranl niShty, np^v udn nl Four HinidiOfl 
'PreOedcnitf of ConvoyaiK e9, Mbrtipigos and Loaves, ScttUmeutM, luid 
laneona ^Fonna, TAitb (not iu previoua oditionR) tho Jjiw md utmiorouH Outlmo 
Potnkfl and Olnusca of Wxrj,8 and Abetioctn of SCat^tts afPoctiog Kcil Piopeity, 
Conveyattciiiff Hemoiiiuda, Ao By Bokml Jioirto, Esq , of the Middle lVmp&, 
BairSator-at^Lanir, Author of **Tho JFractxcal Man,’* &c Thud Edition, qro itly 
enlarge With ^ Supjdemottt, gtruig Abstraista of the btatutoiy Piovisious 
* affectiiig the I’mctu e m Convcyuiipmg ; and the letiuuato Alieintious m. I onus, 
vdth anme New Eotma , and mdudisg a full Abatrect in numbered Clauses of 
tlio 3tainp Act, 1$70. 1S71 

Tins SuPTLEMSUT sdptfrateh/, ptitc U. Od stticd. 


Lewis’s Introduction to Conveyancing. 

8s o 18« cloth 

PEINOIPTil^S OP OONVETANOING explained and illustrated 

by Coittisc Pit <td4 nts , with nn Appendjx on the eft* c 1 ol the Tiansfc i i»l L nd 
Att m nufidifyiu^ ind shoitiuii^ Const yiiiif is Ily Jli bi ki Lfwis, B A , litc 
Siholoi ot Euunauuel Gollcgo, Cambridge, of the Middle Temple, BoiiisUi- 1 <- 
Law. iSG i 


Barry’s Practice of Conveyancing. 

8vo 1&9 cloth. 

A TREATISE ON THE PRACTIOE OP CONVEYANCINa. 

^ W. WaxTTAXLR Babby, Esq , of Lmcolu’e Tun, B uristc r-at-L iw, 1 ito ITohh i 
of the Studentship of the Xmia of Coiiit, and Autlioi of **A Ticaiuxi on the 
Statutory Juiiedictiou of the Couit of Gnuiu ry.” 1805 


' Kelly’s Conveyancing Draftsman. 

Post 8vo 6»v doth 

TTTE DRAFTSMAN : eontaining n Collection of Concibo Preco- 
denis and Poima in Conveyancing , with Intioductoiy Obscivatioiib otid 
Piocticul Not Ob. By jAiiii.8 Hfnby Ki.ejy. 1873 


Coombs’ Manual of Solicitors’ Bookkeeping. 

8\o 10^ clotTi 

A MA?JUAJi of SOLICITORS^ BOOKKEEPING: compiisinff 

IFraitkal Esemphiiratjons of a Conciso and Simplo of Ihmblc Eutiy, with 
Ponneof Account aud otber Books iclatiag to Bills, Cidi, ^ , showing tin it 
Operation, nving InstiuctiouH for Keeping, Posting and Bal un mg theni, and 
Bunxiions Sx Bi iwmg Gostb, adapted tQ a iKrgi* oi sm ill, solo oi partuciship 
busincfja. By W B. Cooacas^ Law Accodntani and Costs Draftsman. 1868 

Account Bool» dOeftbod to tkc abou St/stem, the fottHo of uhtek 
pro may bo hadftonhtho I*ub{uheutit iAejjneeo otaUd tn iho nuofA, 

pogo S174. 

jJfei ------ — 



-20 


LAW WOBKS PUBLTSnUD BT 


Phillimore’s Commentaries on International Law. , 
3rd Edition. VoLI. v “ 

8to. 21«. cloth. •' 


COMMENTARIES ON INTERNATIONAL LAW. 

By Uio Eight H<m. Sir Eobbbt PinUiUCORis, Kot., Hoinberof U.K.’s Mobt Hob. 
Piivy Ooimoil, and Judge of the High Coiurt of AchniPalty of Eogland. 1879 

%* /W. price 28»., Vol. ///., pnee 38#., and VoL J}\ price 34«. eloth^ of the 
&econd liditMU may be had ecj^iratcly to complete het, ^ 


“The second edition of fiir Eohort 
Fhillimore’s Commciiiuxies contains a 
considemble amount of voluablo ad- 
ditional matter, bearing more cq^ially 
on questions of iutctnational law loised 
by the wars and coutuntionn that luivo 
broken out in the world since the publi- 
cation of the'fiMt edition. Having uitou 
a former occasion discussed at some 
length tiio general principles and execu- 
tion of this imporiant work, we now 
propose to confine oursidvea to a biief 
examination of a single -qucstioii, on 
which Sir Uobeit Phillunore may justly 
be regarded as the latest authority and 
as the champion of the principles of 
maritime law, which, down to a recent 
period, were maititaiued hy this count ry, 
and which svere at one time aooupted 
without question by the maritime powers. 
Kir B^tliortPhiUimoro has examined with 
his usual learning, and established with- 
out the possibility of dqubt, the history 
of the doctrine * free ships, free goods,’ 


and its opposite, in the third volume of 
h» * Commentaries ’ (p. 302).*’— Alrfin- 
burak Hertetr. JVb. 290, October, 1876. 

“ Wc have within a short pcritvl briefly 
noticed the pieviuus volunu's of the iin- 
jM irtant work of which the fourth voluiue 
IB now beiore us. We have more than 
onco ic(‘ognized tho ability and profound 
lobcorrh which the learned author has 
broimht to btstr upon the subject, but 
this last \ olume strikes us os perhaps the 
most qble and lucid, and, m addition t<i 
^eso merits, it deals with a division of 
international jurisprudeneo which is of 
very ^ont intw.-st, namely, pri\ate in- 
ternatioual law or comity. Tho issue of 
a second editicm pro\es that it has at- 
tained a position of authoniy and is 
favourably icccived by mU'mational 
jurists. We have no grounds for im-** 
pugtnng its accnnicy, and os a compila- 
tion it must receive oai acknowledgment 
that it is ablo and leAmed.”— Zciic 
Tuneh, 


Hertslet’s Commercial Treaties. 

14 Yols. 8vo. 187. 19#. bourils. 

HERTSLET’S TREATIES of Oommcrco, Navigation, Slav© 
Trade, Post Oifico Communioations, Copyright, &o., at present Bub'msting > 
between Great Britain and Foreign Powders. Comxiilqd from Authentic Docu;,!'^ 
ments by Eowaau HunxAUflr, Fsej., G.B., Librarian and Keeper of tho Pap^n^*^ 
of tho Foreign Ofilco. ^ " 

Vol, 1, price 12#.; Vbf. 2, ptico 1^.; Vol, 8, pt'iec 18#.; 4, price 

VoL o, price 20#.; Vol, 6, prtee 2S#.; 7, pnee 30#.; Vol. 8, pned-'^iOe.; 

Vot» 9,prue 30*,; Vol. 10, pt ice 80#.; VoL li, /n’iee 80#.; Vof, }2, price 40#.; 

Voi» lA 42#.; VoL 14, price 12#. o/ofh, may he had eeparatelu to complete 

eeta, rpl, 12 inclfides an Index of iSulyectc to the fret Twelve Vohmec, whith 
Index t# alio eoHecparalehj, price 10*. doth. 


Hertslet’s Treaties on Trade and TarifBs. 

In royal 8vo. 

TREATIES and TARIFF'S ijpgulating the Trado between Great 
Britain and Fbrrign Nations, and Extracts of the Treaties between Foreign 
Powcis, containing “Mohl Favoured Nation” Clauses upplicablo to Great 
Briiiiiu in force on the Ist January, 1878. Eowaud JSaq., C.B.^ 

librarian and Koqpe2 of the Papers of thfi Fofeigti Office.. Pgrt X^’^Aualrla, 
7#. Od. cloth. Piqpt U.- 16#, (doth. Part HI. — Aafy, 15#. dofli. 
Part IV. — China, lOa, dotii* Part V.— 1#. clbth. 'Padrt Vl.-^/p 5 p<wv 
16#. cluth. . . % ' ' 

— — ■ — * '' »u 



BTJTTBUWOETH, 7, ITiETST STREKP, J!.a M 


u' J. CWtty, jun’s. Precedents in Pleading.— 3rd Ed. 

Cami^ete in 1 vol. royi^ 8vo. 38«. cloth* 

J. CHITTY, Jmr’B. PKECEDENTS IN PLEADING; Triih 
copious Kotos on Practice^ Plcadinic and Evidcnoo. Third Edition. By the 
I late Tokpsov GnirtT, Esq., and by Lsofbio Tavrijs, R. Q. Wiixiahs, and 
OuAXojss JKFFEmr, E<^ui3re6, BarristerB-at-Law. (Part 2 uiay, for the pi-oBeut, 
be had separately, pnee L8». doth, to oomplote sets.) 1888 


Grant’s Law of Corporations in General. 

Royal 8 VO. 2Gt. boards. 

A PKAOTICAL TREATISE on the LAW of CORPORATIONS 
in 0EKERAL, as wdl Ag'i^reKate as Solo ; includinK Miuiici^ CoiporaticiiH ; 
Railway, Banking, Canal, and other loint-SiiNk and tVatUnn Bodies ; Lean and 
Ghapiors; Utiivcmities; Colleges, Sdioola; Homitals; with Corporations 
agarregato, as Okiordisns of the Poor, Churthwardens, Church wardens and Over- 
hcors, ^c ; and also OorporationA solo, as Bishops, Dc.inR, Canons, Ardideaocms, 
Parsons, &o. By JaicEs Qbaitf, Esq., of the Middle Temple, Barrister-at-Law. 

1860 


Baylis’s Law of Domestic Servants.— By Monckton. 

PouRTR Epittok. Foolscap 8vo. 2«. cloth. 

THE RIGHTS, DITTIES and REIATTONS OF DOMESTTO 
SERVANTS and their MASTERS tuid M ISTRESSES. With a Short Acc ount 
of tho Servants* XuAiitutioxiN, &e. and tlu ir Advantages. By T. TIknuy BAVias, 
M.A., of Brafecnoee College, Onfoid, B«iriister>nt*tjaw <jf the Tuner Temi>le, 
Fourth Edition, niih omsidoinble Additions^ by Eiiwaiii> P. Monckton, h^q., 
B.A., of Trinity College, Cambridge, Barrister-ot-XiUWof tlio Inner Temple. 1873 


Clifford & Stephens’s Praetico of Referees Court, 1873. 

Two vols. royal bvo. 3f. 10s. doth. 

THE PRACTICE of the COURT of REFEREES on PRIVATE 

BILLS ill PARLIAMENT, with Bepoiis of Canes as to tho Iochh standx of 
PetitiouerB during tho Sosuions 1807-08-69-70-71 and 72. By FnijaiLBiOK 
CiorroBii and PCKBSOKa S. SisrHKNS, Biirri'.teis-at-Law. 


Just published, royal 8yo. Vol, I. Part I. prioo 31v. 6d., Vol. I. Part 11. 
15«. sewed, Vol. 11. Port I. Ti^r. 6if. sewed, Vol. II. Port II. 12^. 6d. sewed, 
Vol. II, Part III. 12«. Orf. sewed. 

Li oontinuation of the ** « * 

CASES DECIDED DURING THE SESSIONS 1873, 1874, 
1876, 1876, 1877, 1878 and 1876 by tho COURT of REFEREES on PRIVATE 
BILTjS in PARLIAMENT. By FnimBBicri Oxjffosd and A Q. Rioxardb, 
Eaquirea, BoiristerH-at-Law. 

IT ^ ..-Sr. - 


Clark’s Digest of House of Lords Cases. 

Royal 8vo. 3lir. 6/f, cloth. 

A DIGESTED INDKX to ah the BNPOBTS m tho HOUSE 
OF LORDS, 4Sroiu the oomsnenceinent of the Series by Dow, in 1814, to tho end 
of the F^von Vbhunes ct Kowe'af Lords OafleH, witn rcforenccs to more rooent 
De^onfi. CXiAbs, onb of Her Majesty's Connsed, Reporter 

by appdntment to House 6f XiOras. 1868 




liAW WORKS PUBUSHED BY 


A2 


Chri&tie CraWs ronveyandng.— 5tli Eftlt. T>y Shelford, . 

Two\o1h loyal Svo 3/ cIoUl, 37 I2s oalf 

ORABB’S roMPIJSTE ftFxKIEB OF PJaBCEl>EISra» JJS 
CONYLYANCTNa and of C7)MMQN and COWEBCXATi ¥OBMS m AW- 
bctical Oidoi, adapted to Iho rkohunt State of the Bvw <md the l^mctioe of Ocffi- 
% ryancinf^t \\ ith copioun Pirf Obaoi vationa and Notes on the oral Beeda 

By J J OimsTiF, Ls(i , Binistci at-Law The Fifth Edition, wi<h nvmerons 
( um<tionA and Additions, by L>ona&o bHiixOBD, Bsq , of the Middle Temple, 
Boirtstei- it-Liw ^ 13$iii 

* 4 it* -Jhisunt { hxeh eihtr es both thi TS tneiplas nnd Tt aettee of Conffexfanewffi «Wf- 
ta H6 hJ u M uny d xct ijHion J 1/istru nout uanUd fox ( omnuftcuil lSnp9»H 


Ball’s Popular Conveyancer. 

8vo 10a 6d cloth 

THE rOPUT4AE rONVEYANOEB, Lciiir a compieheiiBivo 

Tlieoulioul and Prar ileal E\|H>sitLon of Conic yunemgf, ivith Concise PieccdtntH 
By Jaicls Ball ^ 1 877 


Mr. Justice Lush’s Common Law Practice. 

3rd Edition by Dixon. 

Taovolb 8vo 46« (doth 

LUSH’S PRACTICE OP THE SUPERIOR COURTS 
OX COMMON LAAV AT WESTMINSTER, hi Actions and PrcKcodmga mu 
IK liic h the. y h e \ Comniiin Juiisdic tion with InticHlnt tory Treatises iispectmg 
I*ii*tics to AciiuTis, Attonnos and Xown Agents, thiir Qii ilih(aiious, &QhtH, 
Dutus, PiiYih ges ind Bisabiliiica the Mode ol Suing, -whethii in Berson oi by 
Atfoiney m lotni& Panpeiis, &o kt ^e , and an Appendix, containing ilie 
AuthuiizcdT ihles oi Costs and EeeS|^roiia« of Pi or eeding^ tud Writs of Execution 
Third Edition By J osis^xc Bixow, of Lmcobi’^B Inn, Esq , Bairibtci • it-Law 18b9 


Coote’s Admiralty Practice.— 2nd Edition. 

8 VO 16a cloth 


THE rRA(^TICE of the IlTOIl COURT OP ABMIRAl/rY 

OF ENOLANX) also Uto Piactiec of the Judic lal Coinmittc e of Hor MaiestyS 
Most Honor iblc Piivy Council in Admiralty Appeils, \vith Pomis and Billa of 
Co«itR By XlEBiaT Chabt^ Cooin, ESA, one of tho Ex unmuH of the High 
Court of Admiralty, Anthoi of ** Ilie Fractice ot tho Comt oi Piobate,” do 
buond Edition, almost entirely le-wnttcn, with a Saimlonicnt giving UxoOomtff 
Comts JwMtcfwH and I*tactue m AdnmaHp, the Act ol 18bS, Rnlcs, Ciders, &c 
^ 18G0 

Tht$vo>/ f() taim emy CdmMn Jfoiin xn use hy fUt ISaHUtmtr xn Adyivattu^ 
M titfl fteit n/ f'Mft tpUou / 2iUl oj ( este in that 6o«r<, ujeaime poeeeehid ly 
no othef iioih on tht liactuc^ in Aannialty 

Davis’s Criminal Law Consolidation Acts. 


ISmo lOi cloth 


THE KEW CUHJONAL lAW CONbOLTDATtON ACTS, 
1861, with an Batsodnetioii anj practzcAl Notes, inustrated hy copams 
referenee to Ca^ decided by tho Oouit of Ciumnol Appeal Tolfetber with 
alphahctiod Tables of Oftomos, «» well thdse pnnishafcde upon Suapnavy 
Convietion as npem Indictment, and including the Oitenoea tadar the Neif 
Banknipte V Act, so orreaged as to present gt one view the poxithmw weiiee; 
the Old or New btatnte upon which it is founded, and the Eumtitd j^apiiditeient, 
and a full Index By JilCES Eswabd Davxb, E^„ BamBter-et-*!^^. 1861 


•« 


* 5 , 

y. . , 



VBBSBS. BUTOBBWOEiai, 7, PliEKT STBEET, E.C. «3 

Bediford’s Final Guide to Probate and Divorce. 

8vfl. 4«. 'cloth.* 

’’'TjftE TWAt EXAMINATION GUIDE TO THE LAW 
OF FRO^AXEi A 2^0 OlVOUCFs coiitnuiin^ a of Fiiinl Fxfwunntion 
Qaestujptf^ -wntlx the Anawetn. By E. H. Bediobo, Solicitor, T€9ii]ilo, Author of 
the ** Final Examination Goide to tlie Practice of tho Supioiue Couit ol Jiulica- 
&Q. dbe« ^ ^ ^ ^ 187C 

Bedford’s Final Guide to Judicature Acts, 1873-5. 

On<5 tol. 8 VO, 7'. 6^/. cloth. 

THE FINAL EXA^HNATTON OItiLE TO THE TEACTIC^E 
OF TIIE SUPREME COURT OF JUDICATURE: tontainm^f n Dijf^bt ot 
the Final Examination Quest imiA, -with many new ones» with Anav^cin under Iho 
Supremo Court of Judiuituie Arta By Edwabd Hbxslowjs Bfufobu, ^hcitoi, 
Editor of the ** Preliminary,’* Intermediate,” and “Final,” dso. &q. 1875 

By the same Auihcu', on a Short, 1«. 

A TABLE OF THE LEADING STATUTES for tho INTER- 

MEDIATE and FINAL EXAMINATIONS in Law, Ec^uity and Oonvoyauciii(j^. 

Goldsmith’s Equity.— Sixth Edition. 

Pont 8vn. 18«. cloth. 

THE DOCTRINE AND PRACTICE OF EQUITY: or a 

concise Ontlino of Proceeding in the Hlgph Court of Chnnciiy, disi^i^Mtl 
prineipally for the U««r of Stndimtb Sixth Edition, ncootdiu^ io tho icieut 
Statutes Slid Orders. By Gi.o. OornbuiTK, Esq. , M. A , BaiiihU i -at -Law. 1 87 1 

Nasmith’s Institutes of English Law. 

4 vols. poRt 8vo. 309. doth. 

THE INSTITUrajS OF ENGLISH LAW.— Fart 1, English 

Pubho Law. Purt 2, Englihh Piivatc Tjaw (ut 2 >ols ) Pail .1, Evidence Hurl 
Oie Irl^uRuro of Daxnagts. By Da-vid Nasmith, LL.B , of the Bf iddle Tcm^de, 
Bariistei-at-Law, Author of the Chionumctiiual Cli.irt of tho liiMtoiy uf 
England, &c. 1.S73 -1 870 

The ubeve way he had nparaUly to compete aetn at the foflou my pnecs : — 
J*att 1, 10a. (loth, JPatl 2, 20*. thih, Taft 3, 10*. clothe 

Pearce’s History of the Inns of Court and Chancery. 

^ ♦ 8vo. 8 , cloth. 

HISTOBV of the INN.S op COUtlT AND OHANrERY ; 

with NotiocaoC then Amdcnt DiMnphne, Rules Orflers aud CuMtoius R«^ idingH, 
Moots Masques, Rmela and EntmiunmentH, uioluding an Actoiuit of the 
>■ Emineni Menrof tho Four Loomed and lIoxAmiablo Soootics LuKoln's Tun, 
the Inner Temi>lo, tho Middlo Temple, and Ciiay’a Inn, Ste. Bv IIoddbc R. 
Esq., Bairistei-at-Law. 1818 

Cutler and Griffin’s Indium Criminal Law. 

( 8vo. Qs, cloth. 

AN ANALYSIS of the INDIAN PENAL CODE (iutluding 

the Aiaondmo&t Aot, 1870), -with Notes. By John Cutlkii, 

B«A.| of Lmseih’s Itm, BarriBter-al-Law» andEmevNO Fuslbe Gnirrur, B.A., 
of Liuflohi^B Xnn, Bamster-at-LarW. 187 1 


TiAW WORKS PTJBUSnBD BY 


The Law Examination Journal. 

I^ted by Hfbbj et iTi^wirAv Hozusy, M A » 

Fellow of Ku)ig*b College, Coxnbndgo and of I mcolu*B lim, IjMi , BaRiatcMt-lAW 
Publishod every LogEl Sitting. 

I I eU eirh^h / j OHtln ll Aft theladLjnmbctsmajfhehad 


bo 42 Uilaiy 1f%0 —I Oi lus und i Settled F<itafeB Act, 1877 (fiiitcs 1 to 8, and 
1 ti i n Statutes <t 187*1 (ct 1*1 to 49) III of Citms IV Final baromuiAtion, 

Tinnir% iShO One tims ml VinnexH V Tnttrmedjuite bxaimnEticn, Januaiy, 1880 Ques- 
tions uidiVn WHS \1 Coiiespiiidenoe and Notices 


Bar Examination Journal 

FDirKD BY 

A D TY^^lSLN BPL MA SmR K WIISON, Buvi , M A , 
and W 1) JLiDWAJtDb, JjL Ji , Bunstois- it-Law 

Sia , St mcA, hy post 9^ Id / 

Nos 3, 6, 0, 10, 11, 12, 13, 14 16 and 16, from T&mTT TEBH, 1872, 
to HILABT TSBM, 1878 

( 'So 13 IS a Double Numbtt^ p^iec bs , btf post be 2d , JSos 1, 2, 4, 5, 7 ^ 8 ofe 

01 toj pi mf ) 

The Preliminary Examination Journal 

tVD STlDim’^ ZJJhS iRY M LOAyiRR 
Edited by Jakps Twii liEbir\M 

JVoif cowphti i i 19 ^t4inl{)s, ll tie Qfmtions aul jinnters fiom 1871 to 

1875, and to be had %n O i \ ol 8?o , pike 18s cloth 

Kos. I. to ZVni. of the Prehminary Examination Journal may 
also still he had at Is. each, hy post Is. Id. 


Gaius’s Roman Law, hy Tomkins and Lemon. 

Cnmxdcto in 1 vol 8vo 27» clidh OA-tra 

THE COMKENTABIJIS oi GAICS on the EOMAN liAW: 

with an Pnghhli li tnalaii* u and AnnotatioiiB By Esej) 1 .bicx J Tqhkii^b, IPaq , 
M A , J1 C Tj , and Wxixxau Gfobqe Lbmoe, P'mi , LL B , BainHUrs-at^Law, 
ot Linct lu’s lim 18b0 

Tomkins and Jencken’s Modem Roman Law. 

« 8vo l-ts cloth 

COMPENJHUM OP THE MODEEN EOMAN LAW. 

Foimdul upon tlie TreatiscB of Piichti, Von Vangerow, Amdis, Mh^ler 

ind the Coipiis Jutia ( iviha PBanpiuciw J Tomaxs, Eog . hLA , 1) G L , 
Anthoi of tno ‘‘Institutea cl Itci«*in Law,” Trunalntor of “Gaitw,” Ao , BUd 
lIiBnx Lucimron Jlvckev, Esq , Bairsbiers-at-Law, of Lmcoln’B Inn 1870 


Tomkins’ Institutes of Roman Law. 

Fart I royal 8^0 (to be completed m Threo Paris) 12a flUoth. 

THE INSTITtJTES OP THE EOMAN LAW. Eabt t Iho 
Sourren of tho Romm Law And its external History to tibe^eoUne^of the 
Eastern and Westera Einpiros By FBxdPBZCX J Tomxi^ IhOL, 

Bamstcr-at-Law, of Lincoln’s Inn '' 1867 


MBSaBS. JJXJTEEaaWOSTH, V, KLEBT STBEET, E.O. 


a» 


l>owell*s Stamp Duties and Stamp Laws. 

* Svo. 12s. 6d. olotli. 

j ‘A HISTOBY'and EXPLANATION' of the STAMP DITTIES, 

^ ftw their conunenaoment to ilia present time, the past and tho present State of * 
tho Stamp Xjawe, the Syatem and thiQ Adnunibtration of the Tax, Obaervatlomi on 
, the Stamp Duties in foreign Cgnnii^; Ms Siamp Lawn at ptewa^ M fufre %n the 
^ JTiwtoiw ; with Kotee, Appeidicee and a eopionn Ludox. By STXPRKif 

DovHtSi, M.A .9 of Linec^’e Iun> Asaietant Solicitor of Inluud Koyouuo. 1873 

Doweil's Income Tax Laws. 

' ' Svo. 12«. 6r/. cloth. 

THE INCOMIE TAX LAWS at presout'in force in llio Uiiiiod 

Kingdom, with Prao'tioal Notes, Api>endieeH And a eopioiH Indov. By SThenaw 
• Dowkll, M.A., of Liocolu’a Inn, AsaUtani Solicitor of luliuid Bevenuo. 187 1 

Hamel’s Customs Laws, 1876. 

Post Svo. 6 a. ; demy Svo. Ss. 6(7. cloth. 

THE LAWS OP THl^] CUSTOMS, consolidntod by diroetion 

of tho Iiorda Oommissionora of Her Majesty’s Tmasury. With Piurtioal NotcH 
and Kefernneoa thi'onghout ; an Appendix, oonttinitig yarioua Statiitoiy Pro- 
viaione luoideutal to the Oufitoma; the CahtumsT.niii Act; and a oopioiiH Index. 
By Pelix Jonsr Uakrl, Eaq*, Solicit(»r for Her Majesty’s Oin»ioniH. 1876 

Bund’s Agricultural Holdings Act, 1875. 

Demy 12iao. 6a. doth. 

THE LAW OF COMPENSATION FOB UNEXHAUSTED 

ACiRTCULTUUAL iMPROVEBlJBirrH, a<i amended by tho Agi-icultunil 
H<ddingH (Knglaijd) Act, 1875. By J. W. Wn.i.iB Bund, M.A., of Liueolii’s 
Inn, Barri^or-at-Law, An^or of **Tho Law relating to Salmon Fhhorica in 
Ihiglaud and Wales,” do. 1876 


Wills 'OB Circumstantial Evidence.— 4tii Edit. 

Svo. 104[, cloth. 

AN FaSSAY on Iho PRlNCn^LES of CIBCUMSTANTIAL 
BVlDl^NCJfl. Illiistrated by nnnietuns Oases. By the lato Wjluax Wilia, 
Enq. Fouiih Edition, oditod by his $on, Alfubd Wills, Ewi*, Barrietcr-at- 
Law. 1852 

w y rfVW 

• Adams on Trade Marks. 

Svo. 7d 6(f. cloth. 

‘ A TnBA??ISE.ON THE lAW OF TRADE MARKS; witli 

the Trado Mfoks Rc^stiuiion Aet of 1876, sud tho Lord Cliiucell«»r*a Rnlw. 
. M. Adams, ' B.A., of tho Hiddlo Temple, Bazxistcr-at-Luw. 1S76 


WllHams’s Common Law Pleading and Practice. 

Svo. }29, cloth. 

An INTSODirCTION to PEAOTIDE luid ITiPADINO in tlio 

‘SVPBBIOR OOtTRTS vt LAW, embradog ' an outline of tho whole jirormlmgR 
in an Aotion at JL^aw, on Mot^, and at Judges* Chambers; together with tho 
ales nf Pleadhiff and Practice, andiFotms of all tho principal Px-oceedingH. By 
^xasr WlfiEuMii Esq., M.P., of tho Inner Tcuix>le, Banistor-at*Law. 1857 


LAW WOEKg FUKLISHED BY 


Lawrence on Partition. 

Svo. Sa. elotU. 

THE COMPULSORY SALE OP RE.VL EOTATE-^ndor , 
rO^VERS of tho PAUTITIOK ACT, 1868. As AmeTidod by tUo PorHtioii., : : 
Aot, 1876. By Fuclif Henjay Laivrenc^ of Liucoln’M Izm, Esq., Bavriiiter* 
at-Law’. 1877 

' \ 

Trower’s Church Building Laws. Js 

" Pobt 8\o. 9<f. I'lotli. 

THE lAW OP THE BUJLDJNO OP CHUROUES, PAR-/' 

60NAGEH, aud and of tlio Di\ihiou of Furishod and PWob. By 

CaABiiES Ppancis T 110 WI.U, M.A., of the Innor Teinplo, Eaq., Biti'isfer-at-Tjaw, ' 
^late Folliiw of EA.Gter College*, Oxfoid, and late Soci'ctai'y of Prebcntations to ^ 
Lord Cliancellor Wostbiuy. 1874 

BuUey and Bund’s Bankruptcy Manual. 

12ino. 16«. cloth. > 

A ArAlSrU.\I. of file liAW and PRACTICE of RATS'KRUFrOY 

as Amended and Oonaolidiiiid by the Shitiitcs of 1860: with an APPlfiNDTX 
I ontainiiig the StatutoH, OideiH and Forms By JouN F. Bullj^y, B.A., of the ■■ 
Inner Tciuple. Esq., Bannster-at-Law, and J. W. Wiiiib Bim», M A., LL.B., . 
of Lincoln^t) luii, Esq,, V».inistcr-at-Law. With hu|/i>Uinent, iiitluding Uie 
Oiderb to 30th Ai'ijl, 1870. 1876 

The Srmi'^insrr may he htul bcpinifUlu^ U. dr a erf. 

Brabrook’s Co-operative and Provident Societies. 

12mo On. cloth. 

THE LAW relalinpr lo INDUSTRIAL aud PROVIDENT 
SOCIETIES, including the IVinding-up Claubos, with a Pnicth itl Tiitrpduolion, 
Notes, and Modfl KuIoh, to whiJi aro added the Law of Franco on the name , ' 
buhjoct, and Remarks on Trades Unions. By Ei»iyA3u> *\V. Brapbook, F.S.A., 
of Liticolu*8 Imi, Esq., BaiTiater-at-L«i.w, Assistant Registior of Friendly 
Societies in England. ^ 1869 

Gaches’ Town Councillors and Burgesses Manual. 

Poht 8vo. 7d. cloth. 

THE TOWN COUNCILLORS aud BURCIESSER MANUAL, ‘ 

a Popiddr Digest of Municipal and Sanitary l.jaw, with iuftnination as toi 
( Imricrs of IxicorporutLon, ana a Collo<*Hou ot useful Foiviih espeoiaRv adapted 


< liaricrs of lncoi*porHtLon, aud a CoUoctiou ot useful FoimiH espc 
for newly IncorpOTiitod T;h)ToughH. By Louis (Iachl.**, LL.M., 
Inner Templo, Esq., B«UTistar-at*Law. 


dly adapted 
iA., of the 
1876 


Holland on the Form of the Law. , 

8\^. 7s. 6r7, cloth. ‘ ' 

ESSAYS iiqion tlie PORM of Iho LAW. By Thomas asKitovli. 
UoiXANP, H-A., Fellow of Exeter Oollo^, and Cldehclo Prof^cKxr^of 
national Law in the Uuivei'Hity of Oxford, aiul of Liuroln’s Inn, Banist^^at^i; 
Law. . 

Heales’s History and Law of Pews. 

, 2 vole. 8vo. 16s. cloth. ’ , * ‘ 

THE HISTORY and LAW OP CHURCH SEAig.or P3BW8.: . 

By Alitiusd Heaxbb, F.S.A., Proctor in Doctorb’ Commons. ^ ^ 1872 " ^ 


MKttiBS BUTTBEWOBTH, 7, BLEBT SPBnur, r,C 
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Shelford’8 Succession, Probate and Legacy Duties. 

. 2nd Edition. 

, 12mo« 16« dotli 

THE liAW EETATING TO THE PRORATE, LEa\ry 
and SUCCESSION DUTIES m LNOLAND, IRELAND and SCOILAND, 
mcltidiUK the Statutes and the Decisiuns on those Siibit c ts ^ith I uims luul 
Oiftual ReguUtums By Zobonasd SiOiioaD, Lsq , ot the l^ddk ItmpU, 
Bamster-at-Iid\( The Sec end Editiuu, with many Alter atuins aud Additions 

- 1801 

Brandon’s Law of Foreign Attachment. 

8\o 14s cloth 

A TRE\TLSE uuon tlio (mTOA[\EY LVW of FOREIGN 
ATTACmn \ 1, and ftie PU \C TK F c»t the M W Oil b COURP ot the CITY 
OP LONDON fheieui With I<oi ins ot Pioccduio B) Woodtuoupk Bjuwdon, 
Esq , of the Middle romple, BdinsKr-ut-Law 1801 


Forbes on Savings Banks. 

I yol liiiio 7s 61 / cloth 

THE LUV RELATING ^O IRIJMLE AND POST OFl K E 

feAVING-S BANKS uith Nctf> of D n«»uinH iiid Vw ii Is nude bj tboBu- 
iitttc 1 and Registiui ot B lu udl\ Sotu (us 1 u u uuiT V 1 ohuj s, ut Lmt olu’h 
Inn, Lsqnuo, Baiiistti-at-Liw 1S78 

Smith’s Bar Education. 

8 vo 9s doth 

A ni&TOBY of EDUCATION toi tlip ENOLlhll BAK, wiUi 
SUOOESnONS as to STJTWECJS mclMJ HIODs of &11TDY UyTmui 
Awoia biaiii, I>«i , M A , SAj B , 1Vinist(.t- \t-Ltw 1800 


Wright’s Law of Conspiracy. 

S>o 4» 

THE LAAV of OKIMINAI^ C ONSI’IEACTES aud AOrajiJ- 
MEMrS ByK 8 Wniom, of the Imur TcinplL, BuiiKtct.it-lnw, Follow 
of Oiiel CoU , OatonI ^ 1M7 1 

Cutler’s Law of Naturalization. 

12nio 39 6cf cloth 

THE IxAW OF N\TURAlJyiATrON^ is AiiMnd.d !>> the 

Acta of 1^70 By Joux Cuni-n, B A , of»I iticoIii'h Imi, I iiiistci it I iw, 
lEditOP of *‘I*oA\€U’8 Law of liVidence,” Ar 1871 


Phillips’s Law of Lunacy. 

Poet 8 \o 18« l^loth 

THE LAW CONCERNING LUNATICS, IDIOTS, AND 
EKRSONS op unsound mind By Cfuioxa Palyer Pinuips, M A , ot 
limeqln’a Dais En , Bambter-at*fiaw, and one of the Commissioncis m Lunacy 

1868 


28 


LAW WORKS rUBLISIIEI) BY 


An Action at Law : being an Outline of tbe Jurisdiction of the 
Superior CourtH of Cominon Law, with an Eleincmtaiy View of the rror^eodmurs 
in' Actions therein. By KoniijRT Malcolm Kbbb, Banisier-at-Law; now Judge 
of the Slieriti’s Court of tlio City of London. Hiird Edition. 12inu. 9«. cloth. 

1881 

A Handy Book for the Common Law Judges’ Chambers. By 
Geo. H. Pabxinson, Chumhoi CU i k to tho lion. Hr. JubticoBylcs. 12nio, 7 a. olotli. , 
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